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Hannah  against  Swarner. 

If  a  man  make  a  deed  to  two,  and  deliver  it  to  one  of  them  only,  and  say 
nothing  of  the  other  on  the  livery,  the  deed  is  void  as  to  him. 
The  delivery  is  matter  of  fact  to  be  determined  by  the  jury. 

ERROR  to  the  common  pleas  of  Perry  county. 

Sarah  Hannah  against  William  Swarner.  Ejectment  for  a  tract 
of  land. 

"The  jury  found  the  following  special  verdict,  upon  which  the 
parties  agree,  that  the  court  shall  render  a  judgment,  with  leave  to 
either  party  to  sue  out  a  writ  of  error  without  oath  or  bail. 

"On  the  6th  of  April  1815,  Joseph  Smith  died,  having  first,  on 
the  6th  of  March  1815,  made  his  last  will  and  testament,  by  which 
he  directs  his  executor  to  sell  all  his  estate,  real  and  personal,  and 
out  of  the  purchase-money  to  pay  certain  legacies  to  his  five  chil- 
dren and  one  grandchild.  On  the  5th  of  October  1818,  the  legatees 
under  the  said  will  entered  into  an  agreement  to  divide  the  real 
estate  of  the  said  Joseph  Smith,  deceased,  among  themselves,  in 
parts  proportioned  to  the  amount  of  the  legacies  bequeathed  to 
them  by  the  said  will.  After  this  agreement  was  executed,  the 
parties  to  it  ascertained  that  the  part  allotted  to  John  Smith,  Sarah 

VIII. B 
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Hannah,  and  Jesse  Miller,  was  of  the  value  of  66  dollars  67  cents, 
as  of  the  1st  of  April  1832,  more  than  the  part  allotted  to  Eliza- 
beth, Mary,  and  Joseph,  and  for  this  sum,  66  dollars  67  cents, 
John  Smith,  John  Hannah,  arid  Jesse  Miller,  gave  a  note  to  Joseph 
Smith,  Elizabeth  Smith,  and  John  White.  On  the  3d  of  May,  1820, 
the  executors  named  in  the  will  of  Joseph  Smith,  deceased,  executed 
a  deed  of  conveyance  to  John  Smith,  John  Hannah,  and  Jesse  Mil- 
ler, for  the  part  of  the  land  allotted  to  them  by  the  agreement  afore- 
said, for  the  respective  undivided  parts  in  the  said  allotment,  pro- 
portioned to  the  amount  of  their  several  legacies  under  this  will, 
which  conveyance  shall  be  a  part  of  this  verdict.  Which  said  deed, 
in  point  of  fact,  was  delivered  to  Jesse  Miller,  and  remained  in  his 
possession,  and  whether  the  execution  and  delivery  thereof  were 
assented  to  or  not,  by  the  said  John  Hannah  and  his  wife,  or  either 
of  them,  is  not  proved;  and  whether  this  amount  to  a  delivery  of 
the  deed  and  transfer  of  the  estate  to  John  Hannah,  so  as  to  divest 
the  estate  of  his  wife,  the  jury  are  ignorant,  and  refer  it  (o  the  court. 

"  On  the  1st  of  April  1881,  Hannah  and  wife  went  into  the  occu- 
pation of  the  part  allotted  to  the  last  three  mentioned  legatees,  and 
continued  to  occupy  it  undivided,  until  the  27th  of  May  ISSfl,  when 
Jesse  Miller  had  previously  become  the  owner,  by  purchase  of  John 
Smith's  undivided  interest;  John  Hannah  and  Sarah  his  wife  exe- 
cuted a  release  to  Jesse  Miller  for  sixty-six  acres  of  the  said  land, 
as  his  full  part  and  interest,  and  each  of  the  parties  went  into  the 
exclusive  possession  of  their  own  parts.  On  the  10th  of  August 

1824,  a  suit  was  brought  before  George  Monroe,  Esq.,  on  the  note 
of  John  Smith,  John  Hannah,  and  Jesse  Miller,  before  mentioned, 
by  Joseph  Smith,  Joseph  Bonner,   intermarried  with  ^Elizabeth 
Smith,  and  John  White,  and  upon  the  final  hearing  of  the  case  before 
the  justice,  it  appeared  that  John  Smith  and  Jesse  Miller  had  paid 
their  proportions  of  the  said  note,  and  a  judgment  was  rendered  in 
their  favour,  and  against  John  Hannah  for  28  dollars  05  cents;  for 
this  sum  an  execution  was  issued  against  Hannah,  upon  which  the 
constable  made  from  Hannah  a  part  of  the  money,  leaving  a  balance 
of  the  said  judgment  unpaid  of  14  dollars  10  cents.     A  transcript  of 
this  judgment  was  filed  in  the  common  pleas  the  10th  of  September 

1825,  upon  which  a  fieri  facias  issued  to  August  term  1827,  upon 
which  a  levy  was  made  on  the  twenty-five  acres  ninety-four  perches 
aforesaid,  as  the  property  of  John  Hannah,  which  was  condemned, 
and  upon  a  venditioni  exponas  to  August  term  1828,  the  said  land 
was  sold  to  Thomas  D.  Gordon,  who  obtained  the  sheriff's  deed  there- 
for, dated  5th  November  1 838.  Thomas  D.  Gorden  proceeded  against 
Hannah,  upon  his  sheriff's  title,  before  two  justices  of  the  peace,  in 
pursuance  of  the  act  of  assembly,  and  dispossessed  him  of  the  said 
land,  and  afterwards,  on  the  30th  of  April  1823,  conveyed  the  same 
to  the  present  defendant.      John  Hannah  died  on  the  llth  of  May 
1837,  leaving  the  said  Sarah  Hannah  surviving  him,  who  is  the 
plaintiff  in  this  suit.     If  the  law  be  in  favour  of  the  plaintiff,  the 
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court  will  enter  judgment  for  her;  if  it  be  in  favour  of  defendant,  then 
judgment  for  him." 

The  court  below  rendered  a  judgment  for  the  defendant. 

Watts,  for  plaintiff  in  error,  cited  5  Rawle  140;  1  Wharf.  264; 
3  Wheat.  578;  2  Watts  9;  1  IV hart.  179;  4  Rawle  182;  11  Serg.  fy 
Rawle  325  ;  2  Serg.  S?  Rawle  493;  2  Story's  Eq.  101 ;  13  Vtz.  338. 

Penrose,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — No  such  facts  are  found  as  amount  to  a  delivery 
in  law.  It  is  said  in  Viner's  Abridgment,  Faits  I,  7: — "  If  a  man 
make  an  obligation  to  two,  and  deliver  it  to  one  of  them  only,  and 
say  nothing  of  the  other  on  the  livery,  the  deed  is  void  as  to  him:" 
for  which  he  cites  the  Year  Book,  3  //.  6,  19.  So  in  Hungate's 
case,  5  Rep.  103,  an  action  was  not  maintained  on  a  bond  to  per- 
form an  award,  if  made  and  delivered  to  the  defendants  by  such  a 
day,  on  proof  that  it  was  delivered  to  one  of  them  and  not  to 
the  other.  In  the  verdict  before  us,  no  more  is  found  than  that  the 
deed  was  delivered  to  one  of  the  grantees;  for  the  jury  explicitly 
say,  that  they  are  ignorant  whether  the  delivery  to  him  was  assented 
to  by  the  others.  In  the  Bank  of  Washington  v.  Smith,  5  Serg.  4* 
Rawle  318,  the  assent  of  an  absent  grantee  was  presumed;  but 
there  was  an  actual  delivery  to  a  third  person,  and  to  the  grantee's 
present  use — a  circumstance  which  is  wanting  here,  and  which  is  a 
distinguishing  one,  perhaps,  in  all  the  cases.  In  Taw  v.  Bury,  2 
Dyer  167  6,  A  delivered  his  bond  to  B  to  deliver  it  to  the  obligee 
as  his  deed;  the  obligee  refused  to  receive  it,  whereupon  B  left  it; 
but  the  obligee  afterwards  sued  and  recovered  on  it,  because,  by  the 
first  delivery  it  was  A's  deed  without  delivery  over,  though,  had 
it  been  given  to  be  delivered  over  on  the  performance  of  a  condition, 
it  would  have  been  otherwise.  But  if  the  writing  be  given  to  a 
stranger  without  any  intimation  or  declaration  of  intention,  it  re- 
mains inoperative;  "for  the  bare  act  of  delivery  to  him,  without 
words,  worketh  nothing."  Co.  Lilt.  36  a.  The  rule  to  be  extracted 
from  all  this,  is  that  a  delivery  to  a  third  person  for  the  present  use 
of  the  grantee,  makes  the  instrument  a  present  deed;  but  that  a 
delivery  to  his  use  when  he  shall  perform  a  condition,  makes  not  a 
present  deed,  and  the  grant  may  be  frustrated  by  his  refusal  to  per- 
form it:  and  that  a  bare  delivery  to  a  stranger,  without  words  of 
direction  to  deliver  over  to  the  grantee,  either  absolutely  or  condi- 
tionally, is  merely  void.  Now  the  most  favourable  construction 
that  can  be  made  for  the  defendant,  is  to  say  that,  for  the  purpose 
of  receiving  a  deed,  each  of  the  grantees  must  be  considered  as 
standing  in  the  relation  of  a  stranger  to  the  rest,  else  a  delivery  to 
the  one,  without  direction  to  deliver  it  to  the  others,  would  perfect 
the  deed  as  to  all,  which  we  have  seen  is  not  so;  and  here  it  is  not 
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found  that  there  was  any  direction  to  the  grantee  who  received  the 
deed,  it  being  nakedly  affirmed  that  it  was  delivered  to  him  and 
kept  in  his  possession.  Had  it  been  given  to  him  for  delivery  to 
the  others  also,  it  would  have  presently  vested  the  estate  in  them 
without  their  consent;  insomuch  that  they  could  not,  on  the  princi- 
ple of  Butler  and  Baker's  case,  3  Rep.  25,  have  divested  it  by  a 
subsequent  expression  of  oral  dissent.  But  no  such  fact  is  found; 
and  we  are  unable  to  pronounce,  on  the  premises,  that  there  was  a 
delivery  in  law.  The  difficulty  is  to  say  whether  enough  is  found 
to  enable  us  to  give  judgment  for  any  one.  The  jury  have  set 
forth  an  instrument  in  the  form  of  a  deed,  and  it  was  their  business 
to  find  a  delivery  in  fact,  or  circumstances  constituting  a  delivery  in 
law;  or  to  find  that  it  was  not  delivered  at  all.  The  case,  then, 
being  insufficiently  found,  is  remitted  to  another  jury  to  say  either 
that  the  deed  was,  in  fact,  delivered  to  the  grantees,  if  the  evidence 
shall  warrant  it,  or  that  it  was  delivered  to  one  of  them,  and  not  to 
the  rest.  Other  principles  may  be  involved  in  the  cause,  which 
cannot  be  settled  before  the  facts  are  ascertained. 
Record  remitted. 


Harrisburg  Bank  against  Forster. 

The  cashier  of  a  bank  cannot  avail  himself  of  the  statute  of  limitations  to  de- 
feat an  action  on  his  note  by  the  bank,  unless  he  can  show  clearly  a  perform- 
ance of  all  his  duties  in  relation  to  the  note,  in  exhibiting  the  same  as  due  and 
unpaid,  to  the  board  of  directors.  The  knowledge  of  the  president  or  of  indivi- 
dual directors  of  the  bank,  that  the  note  was  due  and  unpaid,  is  not  a  fact  from 
which  negligence  can  be  inferred  on  the  part  of  the  bank,  so  as  to  allow  the 
operation  of  the  statute  in  favour  of  the  cashier. 

Fraud  may  be  successfully  replied  to  a  plea  of  the  statute  of  limitations. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

The  Harrisburg  Bank  against  John  Forster,  Esquire.  This  was 
an  action  of  debt  upon  a  promissory  note,  and  was  consolidated 
with  four  other  suits  which  were  also  upon  promissory  notes.  The 
notes  were  30th  of  April  182 3,  for  3300  dollars;  26th  of  June  1822, 
for  831  dollars  72  cents;  30th  of  June  1819,  for  700  dollars;  30th 
of  June  1819,  for  500  dollars.  There  were  two  matters  urged  in 
defence:  the  first  an  alleged  contract  on  the  part  of  the  bank  to 
allow  a  certain  additional  compensation  to  the  defendant  as  cashier; 
and  the  second  was  the  act  of  limitations.  To  this  plea  the  plainitff 
replied  specially  as  follows: 

Plaintiff  replies  to  defendant's  said  plea,  of  won  assumpsit  infra 
sex  annas,  as  follows,  to  wit:  And  the  said  Harrisburg  Bank,  as  to 
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the  said  plea  of  the  said  John  Forster,  by  him  above  pleaded,  saith 
that  the  Harrisburg  Bank,  by  reason  of  any  thing  by  the  said  John 
Forster  in  that  plea  alleged,  ought  not  to  be  barred  from  having 
and  maintaining  the  said  bank's  aforesaid  actions,  against  the  said 
John  Forster;  because  the  bank  saith,  that  before  the  making  of  any 
of  the  said  promises  of  the  said  John,  in  the  said  statement  con- 
tained, to  wit;  on  the  19th  day  of  April,  A.  D.  1815,  the  said  John 
Forster  was  duly  appointed,  and  became  the  cashier  of  the  said 
Harrisburg  Bank,  and  so  continued  to  be  such  cashier  thereof  until 
the  25th  day  of  November  A.  D.  1833,  to  wit:  at  said  county — and 
during  all  that  time  was  entrusted  with,  and  had  the  custody,  keep- 
ing, and  care  of  the  notes,  bonds^  checks,  drafts,  books,  papers  and 
accounts  of  the  said  bank,  and  with  the  receiving  of  the  debts  due 
to  said  bank,  and  the  custody,  care,  and  keeping  of  the  cash  of  said 
bank;  and  during  all  that  time  it  was  his  business  and  duty,  as 
such  cashier,  to  collect  and  receive  the  moneys  due  to  said  bank  on 
promissory  notes,  bills,  bonds,  drafts,  checks,  and  other  securities; 
and  from  time  to  time  to  give  prompt,  full,  accurate,  and  true  infor- 
mation to  the  president  and  board  of  directors  of  the  said  bank,  of 
outstanding  notes,  bills,  drafts,  checks,  and  other  evidences  of  debt, 
and  of  the  failure  of  debtors  to  pay  and  satisfy  the  same.  And  as 
such  cashier,  in  manner  aforesaid,  the  said  John  had  the  possession, 
custody  and  keeping  of  the  said  several  promissory  notes,  bills, 
drafts,  bonds,  and  checks  in  the  several  statements  in  this  suit  men- 
tioned, from  the  time  they  were  made  respectively  until  the  said 
25th  day  of  November  1833,  viz.,  at  said  county.  And  the  said 
bank  further  saith,  that  the  said  John,  not  only  did  not  pay  and 
satisfy  the  moneys  due  on  said  notes,  nor  any  of  them;  but  from 
the  several  times  when  they  respectively  became  due  and  payable, 
the  said  John  did  deceitfully,  fraudulently  and  covinously,  and  in 
violation  of  the  trust  and  confidence  reposed  in  him  by  the  said 
bank,  arid  of  the  duty  so  assumed  by  him  as  such  cashier,  conceal 
the  said  promissory  notes  so  by  him  executed,  from  the  said  presi- 
dent and  directors  of  the  said  bank  and  from  their  knowledge,  and 
did  deceitfully,  fraudulently,  and  covinously  neglect  and  refuse  to 
give  such  information  to  the  said  president  and  derectors  of  the 
said  bank,  of  his,  the  said  John's,  failure  to  pay  the  same;  insomuch 
that  the  said  bank,  and  the  president  and  directors  thereof,  by  rea- 
son of  such  deceitful,  fraudulent,  and  covinous  concealment,  neglect 
and  misconduct  of  the  said  John,  were 'and  continued,  during  all 
the  time  aforesaid,  entirely  ignorant  of  the  facts  aforesaid  and  of 
the  indebtedness  of  John  as  aforesaid,  and  supposed  and  believed, 
as  they  had  good  reason  to  do,  that  the  money  mentioned  in  the 
said  several  notes  had  been  paid  by  the  said  John,  as  they  ought 
to  have  been,  when  they  respectively  became  due,  until  the  first 
day  of  December  1833,  (and  within  less  than  six  years  before  the 
commencement  of  this  suit,  and  those  to  it  consolidated  as  afore- 
said,) when  the  said  bank  accidentally  discovered  the  said  conceal- 
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ment,  and  fraud,  and  misconduct  of  the  said  John,  and  that  the 
said  notes  still  remained  unpaid  and  unsatisfied,  and  the  moneys 
mentioned  therein  still  due  to  the  said  bank,  to  wit:  at  said  county; 
and  this  the  said  bank  prays  may  be  inquired  of,  &c. 

As  to  the  facts,  whether  the  condition  of  the  notes  was  fairly 
presented  to  the  board  of  directors  as  the  cashier  was  bound  by  his 
duty  to  do,  or  whether  they  were  concealed  or  withheld,  they  were 
subject  of  proof,  and  much  evidence  upon  it  was  given.  And 
the  defendant  also  gave  evidence  tending  to  prove  that  their 
condition  was  known  to  the  president  and  some  of  the  individual 
directors.  This  gave  rise  to  the  only  question  of  law  in  the  case 
and  on  that  subject,  in  answer  Jo  certain  points  propounded  to  the 
court,  they  instructed  the  jury  as  follows: 

It  appears  upon  the  face  of  the  notes,  that  they  were  due  and 
payable  more  than  six  years  previous  to  the  commencement  of  this 
suit.  If  nothing  more  were  shown,  the  statute  of  limitations  would 
be  a  bar  to  the  plaintiff's  recovery;  by  the  statute  of  limitations,  a 
suit  cannot  be  sustained  after  six  years  have  elapsed  from  the  time 
suit  might  have  been  brought.  It  was,  therefore,  incumbent  on  the 
plaintiff  to  show  something  which  would  by  law  prevent  the  ope- 
ration of  the  statute  of  limitations,  until  within  six  years  from  the 
commencement  of  this  suit.  Plaintiff  has  alleged  that  the  defendant's 
being  in  the  situation  of  cashier  of  plaintiff,  having  the  custody  and 
control  of  plaintiff's  books  and  evidences  of  debt,  these  notes  in- 
cluded, is  sufficient  to  prevent  the  operation  of  the  statute  of  limi- 
tations upon  this  debt  between  these  parties.  I  am  of  opinion,  that 
by  law  this  does  not  prevent  the  operation  of  the  statute  of  limita- 
tions. Plaintiff  has  further  alleged  that  defendant  fraudulently 
concealed  from  plaintiff,  and  from  plaintiff's  agents,  the  directors  of 
the  bank,  the  knowledge  of  these  notes  becoming  due  and  remain- 
ing unpaid,  until  within  six  years  from  commencement  of  this  suit. 
I  am  of  opinion,  that  in  law  this  is  a  valid  answer  to  the  plea  of  the 
statute  of  limitations.  You  will,  therefore,  decide  from  the  evi- 
dence, whether  this  allegation  of  fraudulent  concealment  is  true;  if 
true,  it  prevents  the  operation  of  the  statute  of  limitations.  What 
will  fall  within  the  description  of  a  fraudulent  concealment,  it  is  not 
easy  to  define  with  precision;  it  is  not  every  concealment  that  will 
be  fraudulent  in  contemplation  of  law.  If  a  purchaser  undertakes  to 
inspect  and  judge  for  himself  of  the  quality  of  goods,  and  the 
vender  affords  him  sufficient  opportunity  to  examine,  although  the 
vender  commends  the  goods  and  does  not  communicate  defects  that 
are  within  his  knowledge,  and  which  the  purchaser  might  have 
discovered  with  ordinary  care,  the  concealment  will  not  in  general 
be  fraudulent.  I  will  say,  so  far  as  regards  this  case,  to  make  the 
concealment  by  defendant  fraudulent,  it  should  be  such  as  would  pre- 
vent the  directors  of  the  bank,  with  the  use  of  ordinary  care  and  dili- 
gence, from  obtaining  a  knowledge  of  these  notes  having  become  due 
and  remaining  unpaid.  If  the  directors  knew  that  the  notes  were  due 
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and  unpaid,  or  if,  by  ordinary  care  and  diligence,  they  might  have 
known  they  were  due  and  unpaid,  the  statute  of  limitation  operates; 
if,  on  the  other  hand,  they  did  not  know  the  notes  were  due  and 
unpaid,  and  if  a  knowledge  of  this  fact  was  so  concealed  from  them 
by  the  management  of  defendant,  that  they  could  not,  by  ordinary 
care  and  diligence,  have  discovered  it  until  within  six  years  of  the 
commencement  of  this  suit,  the  statute  of  limitations  does  not  ope- 
rate. 

If  the  directors  knew,  or  by  ordinary  care  and  diligence  might 
have  known,  that  these  notes  were  due  and  unpaid,  after  they  were 
due,  within  six  years  from  their  becoming  due,  and  from  any  cause 
they  omitted  to  bring  suit  and  enforce  payment,  and  afterwards 
defendant,  by  fraudulent  concealment,  kept  them  from  the  notice  of 
the  directors,  it  would  not  prevent  the  statute  of  limitations  from 
operating  to  defeat  the  recovery  of  the  notes,  after  six  years  from 
"the  time  the  directors  first  knew  they  were  due  and  unpaid.  The 
time  for  enforcing  payment  having  come,  and  being  known  to  the 
directors,  the  time  prescribed  by  statute,  within  which  suit  should 
be  brought,  would  begin  to  run  and  would  continue  to  run,  though 
defendant  afterwards  should,  by  fraudulent  concealment,  keep  the 
notes  and  the  fact  of  their  being  due  and  unpaid,  from  the  notice 
or  knowledge  of  the  directors. 

It  is  said  the  note  for  831  dollars  72  cents,  dated  26th  June  1822, 
is  on  a  footing  different  from  the  others,  and  that  the  statute  of 
limitations  cannot  be  applied  to  it.  That  note  appears  to  have  been 
given  for  two  notes  for  which  defendant  had  become  liable  as  en- 
dorser, one  drawn  by  M'Intosh,  and  one  by  Joshua  Elder,  Jun.  The 
notes  of  M'Intosh  and  Elder,  with  defendant  as  endorser,  are  en- 
tered in  the  books  of  the  bank  in  the  manner  of  other  notes.  The 
note  of  defendant  for  the  amount  of  these  notes  is  not  entered  in 
the  books.  If  the  directors  knew  of  the  defendant's  liability  as 
endorser  on  these  notes,  they  knew  what  was  requisite  to  enable 
them  to  enforce  payment,  and  might  have  compelled  payment,  or 
the  giving  a  new  security.  You  will  judge  how  far  the  knowledge 
of  these  facts  was  concealed  from  the  directors  by  defendant,  if  the 
directors  did  not  know  them,  and  whether  they  were  fraudulently 
concealed,  referring  you  to  what  I  have  already  said  with  regard 
to  what  constitutes  a  fraudulent  concealment. 

The  statute  of  limitations  is  not  a  bar  to  the  recovery  of  the  note 
for  3300  dollars,  because  defendant  promised  to  pay  it  in  Novem- 
ber 1834. 

Alexander,  for  plaintiff  in  error,  cited  2  M'Cord  426;  3  Whart. 
Rep.  60;  1  Watts  120;  4  Serg.  Sf  Rawle  315;  1  Pick.  435;  6  Watts 
381;  4  Har.  $  Johns.  '430;  Blan.  on  Lim.  81;  1  Law  Lib.  43;  7 
Watts  473;  3  Dessau.  239. 

M'Cormick,  for  defendant  in  error,  cited  2  Rawle  302;  7  Johns. 
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Chan.  90;  1  Watts  271;  3  Mass.  Rep.  267;  9  Serg.  8?  Rawle  202; 

17  Johns.  176. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  suit  was  brought  to  recover  the  amount  of  four 
promissory  notes,  which  were  executed  by  the  defendant.  The  de- 
fendant took  two  grounds  of  defence;  First,  set-off,  and  secondly, 
the  act  of  limitations. 

We  fully  agree  with  the  court,  that  as  to  the  first  ground,  the 
defendant  signally  failed.  However  meritorious  his  conduct  may 
have  been,  and  how  much  it  may  have  commended  itself  to  the 
liberality  of  the  directors,  yet  no  contract  has  been  proved  which 
can  be  made  the  subject  of  set-off. 

But  the  defendant  insists  that  he  is  protected  by  the  act  of  limita- 
tions. The  notes  have  been  due  more  than  six  years;  so  that,  unless 
they  come  within  some  excepted  class  of  cases,  they  are  barred. 
The  statutes  of  limitations,  which  are  statutes  of  repose,  are  certainly 
very  beneficial,  and  of  the  highest  importance.  They  are  passed 
to  assure  titles  to  land,  to  quiet  possession,  to  guard  against  per- 
juries, and  more  especially  to  prevent  the  commission  of  fraud  and 
injustice.  To  prevent  that,  which  was  intended  to  guard  the  citizen 
against  fraud  and  injustice,  being  made  an  instrument  or  a  shield  to 
fraud,  the  court  has  found  it  absolutely  necessary  to  introduce  excep- 
tions to  the  operation  of  the  statute.  And  one  to  which  the  circum- 
stances of  this  case  more  particularly  applies,  is  where  there  has  been 
fraud  or  concealment  on  the  part  of  the  party  seeking  the  protection 
of  the  statute,  and  especially  when  that  party  stands  in  a  fiduciary 
relation.  The  plaintiff  insists  he  ought  not  to  be  barred,  because 
the  defendant  was  the  cashier  of  the  bank  from  the  19th  of  April  1S15, 
until  the  25th  of  Nov.  1833;  that  during  that  time  he  had  the  custody 
and  care  of  the  notes  on  which  suit  was  brought.  It  was  his  duty, 
on  the  non-payment  of  the  notes  at  maturity,  to  make  a  full,  accu- 
rate and  true  statement  of  the  case  to  the  board  of  directors.  And 
this  was  necessary,  that  they  might  take  some  order  as  to  the 
measures  to  be  taken;  whether  they  would  permit  them  to  lie  over, 
or  would  order  their  immediate  payment.  Unless  this  was  done,the 
omission  to  do  his  duty  amounts  to  such  a  concealment  of  the  state 
of  the  case  as  in  contemplation  of  law  would  deprive  him  of  the 
protection  of  the  statute.  We  cannot  think,  under  the  circum- 
stances, that  he  is  entitled  to  the  benefit  of  the  presumption,  that 
every  thing  is  presumed  to  have  been  rightly  done.  It  is  incumbent 
upon  him  to  prove  affirmatively,  that  he  brought  the  transaction 
distinctly  before  the  board,  and  that  it  was  in  consequence  of  their 
neglect  that  it  was  suffered  to  lie  over  without  suit,  or  any  steps 
taken  to  enforce  payment.  It  is  at  all  times  a  dangerous  thing  to 
permit  transactions  such  as  this  to  take  place  between  the  officers 
of  the  bank  and  the  institution.  And  before  an  officer  should  be 
permitted  to  avail  himself  of  such  a  defence,  it  is  not  too  much  to 
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require  that  he  should  show  that  in  all  things  he  has  complied  with 
his  duty.  In  reference  to  Alward's  testimony,  the  court  charged 
the  jury,  that  if  the  directors  knew,  or  by  ordinary  care  and  diligence 
might  have  known,  that  these  notes  were  due,  and  unpaid  after  they 
were  due,  within  six  years  from  their  becoming  due,  the  act  of 
limitations  was  a  bar,  unless  they  were  fraudulently  concealed  from 
the  knowledge  of  the  directors.  It  would  be  unreasonable  that  the 
knowledge  of  the  president,  or  any  one  of  the  directors,  of  the  non- 
payment of  the  notes,  should  enable  the  defendant  to  avail  himself 
of  the  act.  It  is  very  possible  that  the  president  may  have  seen 
these  notes  in  the  bundles,  without  having  his  attention  particularly 
directed  to  them.  And  it  also  may  possibly  be,  that  when  the  board 
had  the  bundles  before  them,  selecting  from  them  such  as  were  to 
be  put  in  suit,  these  notes  may  not  have  escaped  the  observation 
of  some  of  the  directors.  But  be  this  as  it  may,  this  is  not  deemed 
sufficient,  as  it  was  the  duty  of  the  cashier,  standing  in  the  relation 
he  did  to  the  bank,  to  prove  that  the  failure  to  pay  was  distinctly 
presented  to  them  as  a  board,  and  that  from  some  cause,  either  the 
fact  as  alleged,  that  they  intended  to  remunerate  General  Forster 
for  his  disinterested  conduct  in  relation  to  the  reduction  of  his  salary 
at  the  time  the  bank  was  under  pecuniary  difficulties,  or  for  some 
other  cause,  they  refrained  from  putting  them  in  suit.  It  must  be 
observed  that  the  directors,  as  well  as  the  cashier,  are  but  trustees 
for  the  benefit  of  the  stockholders,  and  that  each  have  their  appro- 
priate duties  to  perform.  Among  others,  it  was  especially  the  duty 
of  the  cashier,  particularly  in  his  own  case,  to  give  distinct  informa- 
tion to  the  board  of  directors,  sitting  as  a  board  for  the  transaction 
of  the  business  of  the  bank,  that  the  notes  had  arrived  at  maturity 
and  had  not  been  paid.  It  must  not  be  left  to  conjecture  or  inference, 
that  some  of  the  directors  of  the  board  were  cognizant  of  the  real 
state  of  the  transaction. 

The  court  put  the  case  on  the  ground  of  a  fraudulent  concealment, 
from  the  directors,  of  the  fact  that  the  notes  were  unpaid.  They 
repudiate  the  idea  that  his  situation  as  cashier,  having  the  custody 
and  control  of  the  books  of  the  bank  and  the  evidences  of  debt,  will 
not  prevent  the  operation  of  the  act  of  limitations.  We  are  of  the 
opinion  that  that  position  is  correct,  provided  it  had  been  followed 
with  distinct  proof  that  the  cashier  gave  full,  explicit  and  prompt 
information  to  the  board  of  the  dishonour  of  the  notes.  To  enable 
him  to  protect  himself  by  the  act  of  limitations,  he  must  show  a 
literal  compliance  with  his  duty  as  cashier,  in  relation  to  these 
notes.  The  security  of  the  stockholders  requires  the  utmost  good 
faith  on  the  part  of  the  officers  of  the  bank,  and  to  enable  them  to 
shield  themselves  by  a  statute  made  to  prevent  fraud,  they  must 
adhere  strictly  to  their  duty.  The  same  principle  will  also  apply 
to  a  director,  whose  note  may  be  suffered  to  lie  over.  If  the  cashier 
omits  to  lay  the  matter  before  the  board,  he  must  do  it  himself,  or 
consent  to  forego  the  benefits  of  the  act.  In  justice  to  the  defendant 
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I  must  say,  that  we  put  this  case  on  the  ground  of  felony,  without 
the  slightest  idea  there  was  on  his  side  any  intentional  concealment 
or  meditated  fraud  whatever.  From  the  testimony  of  Mr  Ahvard, 
it  appears  his  notes  were  in  the  same  bundle  with  the  notes  of  the 
president  and  some  of  the  directors  which  were  unpaid. 

In  this  case,  the  discount  of  the  notes  was  known  to  the  directors; 
that  came  officially  before  them.  But  it  has  not  been  shown,  this 
we  think  indispensable,  that  they  had  official  information  that  they 
remained  due  and  unpaid.  They  might,  it  is  true,  with  diligence 
and  care,  have  known  the  real  situation  of  the  notes,  but  that  was 
not  their  peculiar  duty.  It  was  part  of  the  official  duty  of  the 
cashier  to  take  the  proper  measures  to  secure  payment  of  the  notes, 
to  inform  the  directors  of  their  dishonor,  that  legal  means  might 
be  taken  to  collect  the  amount  due. 

The  court  say,  if  the  directors  knew,  or  if  by  ordinary  care  and 
diligence  might  have  known  that  the  notes  were  due  and  unpaid, 
the  statute  of  limitations  operates.  This  position  must  be  taken 
with  the  important  qualification  that  they  had  official  information 
that  they  were  unpaid.  The  case  does  not  depend  upon  what  is 
termed  ordinary  care  and  diligence  on  the  part  of  the  directors, 
when  there  has  been  an  omission  of  duty  on  the  part  of  the  cashier, 
who  seeks  to  protect  himself  from  payment.  Until  the  directors 
have  this  knowledge,  it  is  the  opinion  of  the  court  the  statute  does 
not  begin  to  run  against  the  bank,  notwithstanding  the  notes  are 
due.  In  the  complicated  concerns  of  a  bank,  it  is  impossible  that 
the  directors  can  be  sufficiently  aware  of  the  non-payment  of  all 
notes  and  securities  belonging  to  the  institution.  A  great  deal  must 
depend  upon  the  cashier,  whose  peculiar  duty  it  is  to  attend  to  that 
part  of  the  business  of  the  bank. 

A  doubt  was  suggested  whether  fraud  was  an  answer  to  a  plea 
of  the  act  of  limitations.  This  point  was  made  in  Turnpike  v.  Judd, 
3  Mass.  Rep.  207,  where  it  was  decided  that  a  plaintiff  may  reply 
fraud  to  a  plea  of  the  statute  of  limitations,  and  avoid  the  plea. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Gochenauer  against  Froelich. 

In  this  case  will  be  found  a  statement  of  the  duties  and  liabilities  of  trustees, 
in  the  management  of  the  trust  fund. 

ERROR  to  the  district  court  of  Lancaster  county. 
John  Froelich  and  wife  and  others,  heirs  at  law  of  Christian 
Heistand,  against  Joseph  Gochenauer  and  Abraham  Hamaher. 
The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the  court. 

Jenkins,  for  plaintiff  in  error. 
Reigurt,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Jacob  Heistand,  of  Lancaster  county,  made  his 
will,  on  the  following  clause  of  which  the  plaintiffs  below,  who  are 
defendants  here,  relied. 

"  Item.  The  rest,  residue  and  remainder  of  my  estate  not  here- 
tofore particularly  bequeathed,  I  order  to  be  equally  divided  among 
my  hereinafter  named  five  children,  except  my  son  Jacob  Heistand 
shall  have  one  hundred  pounds  less  than  my  other  hereafter  named 
four  children.  My  daughter  Barbara,  married  to  Peter  Ebb,  shall 
have  her  full  fifth  part  thereof;  my  daughter  Elizabeth,  married  to 
Jacob  Keckman,  shall  have  her  full  fifth  part  thereof;  my  daughter 
Catherine,  now  married  to  John  Wryer,  shall  have  her  fifth  part 
thereof;  to  have  and  to  hold  the  said  residue  to  my  said  four  chil- 
dren, their  heirs  and  assigns  forever,  including  my  son  Christian 
Heistand — he  shall  have  the  full  fifth  part  thereof.  It  is  my  will, 
and  I  order  that  my  son  Christian  Heistand,  his  heretofore  be- 
queathed fifth  part  not  shall  have  in  his  possession,  but  my  herein- 
after named  trustees,  or  the  survivor  thereof,  shall  put  the  said  fifth 
part  at  interest,  and  the  said  interest  shall  be  paid  to  my  said  son 
Christian  Heistand  yearly,  and  every  year  during  his  natural  life; 
but  if  the  interest  should  not  be  sufficient  for  his  maintenance,  then 
my  hereinafter  named  trustees  shall  have  a  right  to  give  him  of  the 
principal  sum  so  much  as  they  shall  think  proper,  and  the  remain- 
der thereof,  if  any  remains,  after  his  decease,  shall  be  equally  divided 
among  his  heirs." 

The  testator  died  in  1808,  and  the  executors  settled  their  account 
about  1810;  and  the  share  of  Christian,  at  that  time,  was  1272 
pounds,  or  3393  dollars  55  cents. 

In  1815  Christian  married,  and  two  weeks  after  the  trustees,  on 
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a  settlement  with  him,  would  seera  to  have  paid  him  all  the  inter- 
est, and  about  70  pounds  of  the  principal.  About  this  time  Christian 
applied  to  them  for  farther  advances  of  the  principal.  They  re- 
quired security;  and  on  his  offering  a  Mr.  Bare  as  surety,  who  it  is 
admitted  was  sufficient,  they  advanced  to  him  the  whole  principal 
remaining  in  their  hands,  1202  pounds. 

It  was  further  shown,  but  the  dates  are  not  all  precisely  stated, 
that  within  three  years  after  this,  Christian  Heistand  became  insol- 
vent and  assigned,  under  the  insolvent  law,  to  William  Cooper  and 

Kauffman ;  who,  in  1 S 1 9,  sued  these  defendants,  and  recovered 

in  common  pleas.  A  writ  of  error  was  taken  and  the  decision 
reversed;  see  the  case  in  8  Serg.  <§•  Rawle  187;  this  was  in  1822. 
About  a  year  after  this,  on  a  settlement,  Christian  Heistand  exe- 
cuted a  full  release  to  the  trustees,  and  it  would  seem  the  bond  was 
given  up,  as  it  is  found  among  the  papers  of  Bare,  the  surety,  who 
is  dead.  Christian  Heistand  died  on  the  third  of  February,  1835. 

There  is  on  our  paper  book  some  testimony  relating  to  Christian 
Heistand.  The  witnesses  agree  that  he  was  a  man  of  common 
understanding,  but  not  of  very  bright  intellect;  but  one  witness  says 
he  was  easy  in  his  bargains;  another  that  he  was  not  easily  imposed 
on;  another  says  he  was  sometimes  of  sharp  understanding,  and 
other  times  not — he  was  curious.  This  last  expression  I  do  not  un- 
derstand, as  applicable  to  this  case.  There  was  no  testimony  as  to 
the  causes  of  his  insolvency,  but  we  can  not  forget  that  between 
IS  15  and  1819  insolvency  and  ruin  were  more  common  in  Lancaster 
county  than  at  any  time  before  or  since,  and  that  it  was  not  confined 
to  those  who  were  considered  of  weak  understanding  or  who  were 
inexperienced  in  business. 

There  was  one  witness  who  related  a  conversation  with  Goche- 
nauer,iri  which  he  says  Gochenauer  told  him  he  was  surprised  that 
Bare  became  bail,  and  that  he  told  Bare  so,  \vho  replied,  "  that  he 
•would  not  have  been  bail,  but  that  Heistand  was  indebted  to  him." 
And  it  has  been  argued  as  if  this  had  occurred  at  the  time  the 
money  was  given,  whereas  the  words  would  only  apply  to  a  con- 
versation at  some  subsequent  period. 

The  verdict  was  for  a  sum  which  would  seem  to  be  for  the 
•whole  principal  and  interest,  from  the  death  of  Christian  Heistand. 
I  pass  over  all  that  was  said  about  the  pleadings — narr,  plea  and 
replication,  because  no  objection  was  made  to  any  of  these  in  the 
court  below.  And  since  our  act  of  assembly  permitting  amend- 
ment even  after  jury  sworn — nay,  compelling  the  court  to  admit  it — 
I  do  not  think  the  supreme,  court  ought  to  reverse  on  that  account; 
the  party  ought  not  to  be  allowed  to  go  on  and  take  his  chance 
before  a  jury,  and  then  go  back  to  objections  which  he  would  have 
made  at  the  trial,  if  he  had  not  known  they  must  at  once  be  re- 
moved; nor  do  I  believe  it  right  to  reverse  and  send  a  cause  back, 
for  errors  in  pleading  which  the  common  pleas  are  bound  to  permit 
to  be  amended.  It  would  seem  that  the  better  course  is  to  consider 
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the  amendment  as  made,  or  the  error  as  waived,  by  not  objecting 
at  the  proper  time.. 

Certain  points  were  proposed  to  the  court  to  which  answers  were 
requested,  and  to  these,  separately,  no  answers  were  given;  but 
the  one  side  insists  that  the  general  charge  of  the  court  contains  an 
answer  to  the  whole  of  them.  The  plaintiffs  in  error  say  this  is 
not  the  case,  and  they  further  insist  that  the  law,  as  stated  in  the 
whole  charge,  is  not  a  correct  exposition  of  it,  as  applied  to  this 
case. 

The  rules  which  govern  courts  in  deciding  on  the  responsibility 
of  agents  or  trustees  would  seem  to  be  well  settled,  but  the  cases 
(perhaps  because  the  facts  of  each  case  are  not  all  stated)  would 
seem  to  create  some  difficulty  as  to  the  application  of  those  rules. 

It  is  well  established  that  no  trustee  shall  exercise  his  authority 
over  the  trust  fund,  so  as  to  make  the  loss  of  the  cestui  que  trust 
be  a  gain  to  the  trustee;  in  such  case,  the  courts  have  carried  the 
doctrine  of  the  responsibility  of  trustees  out  to  its  full  extent. 

It  would  seem,  also,  that  where  the  duty  to  be  performed,  or  the 
power  to  be  exercised,  is  distinctly  and  precisely  defined  in  the 
instrument  creating  the  trust,  the  trustee  ought  not  to  go  beyond 
his  authority  so  distinctly  defined;  and  if  he  does,  he  is  generally 
held  liable:  but  the  cases  on  this  subject  are  not  reconcilable,  at 
least  not  easily,  where  negative  words  are  not  introduced  expressly 
forbidding  certain  things.  It  is  not  easy  to  say,  in  all  cases  and 
under  all  circumstances,  what  is  within  or  not  within  the  powers 
of  trustees;  the  instrument  is  drawn  with  an  eye  to  a  certain  state 
of  facts,  and  the  duty  of  the  trustees  might  be  obvious  while  such 
a  state  of  facts  continued;  but  another  state  of  facts  may  entirely 
change  that  duty:  for  example,  the  interest  of  3390  dollars  may, 
with  economy  and  management,  furnish  food  and  raiment  for  a 
single  man,  but  it  may,  or  must  be  totally  inadequate  to  support 
that  man,  together  with  a  family  of  five,  six  or  seven  children. 

In  the  present  case,  it  would  seem,  there  is  not  even  an  allega- 
tion that  the  trustees  made  or  attempted  to  make  any  gain  to  them- 
selves; nor  does  it  seem  clear  that  they  have  shown  any  intention 
unfairly  to  favour  Bare,  the  surety. 

Let  us  look  at  the  facts.  In  1822,  a  question  as  to  the  duty  and 
the  power  of  these  trustees  was  before  this  court;  and  as  an  instance 
of  the  fact  that  though  the  law,  in  general,  as  to  the  powers  and 
duties  of  trustees,  would  seem  to  be  settled,  yet  that  the  application 
of  these  rules  is  sometimes  not  very  obvious,  we  find  that  all  the 
judges  did  not  see  the  matter  in  the  same  point  of  view.  They  did 
not  agree  as  to  the  application  of  the  law  to  this  case.  All  agree 
that  where  trustees  act  with  honest  intentions  and  ordinary  pru- 
dence, they  shall  not  be  responsible,  though  matters  turn  out  unfa- 
vourably. The  present  chief  justice  thought  the  giving  the  whole 
sum  to  Christian,  with  security,  was  of  itself  a  breach  of  the  duty, 
of  the  trustees.  The  late  chief  justice  and  Justice  Duncan  thought 
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otherwise.  The  late  chief  justice  says  the  trustees  had  large  dis- 
cretionary powers  by  the  will  of  Jacob  Heistand,  and  it  was  neces- 
sary they  should  have  them.  They  might  have  paid  him  any  part 
of  the  principal  they  thought  proper.  And  again,  it  is  distinctly 
asserted  that,  until  the  principal  was  restored  to  the  trustees,  neither 
Christian  nor  his  assignees  could  recover  the  interest.  Now,  without 
deciding  which  of  the  two  opinions  is  most  consistent  with  the 
general  doctrine  of  this  court,  we  must  see  the  hardship  of  deciding 
that  trustees  are  now  answerable  for  acting  on  what  was  then 
decided  to  be  their  duty,  or  at  least  within  the  scope  of  their  au- 
thority. 

In  3  rftkyns  480,  we  have  the  opinion  of  a  very  distinguished 
chancellor,  that  the  court  has  always  treated  trustees,  acting  with 
good  faith,  with  great  tenderness.  A  trust,  it  is  said,  is  an  office 
necessary  between  man  and  man,  and  which,  if  faithfully  discharged, 
is  attended  with  great  trouble,  and  it  is  an  act  of  great  kindness  to 
undertake  it.  To  add  hazard  or  risk  to  that  trouble,  and  to  sub- 
ject a  trustee  to  losses  which  he  could  not  foresee,  would  be  a  mani- 
fest hardship,  and  would  deter  every  man  from  accepting  so  neces- 
sary an  office.  This  doctrine  is  expressly  recognised  by  Chancellor 
Kent,  4  Johns.  Chan.  628,  9,  and  by  every  chancellor  and  compiler. 
See  2  Haddock's  Chan.  132,  4. 

Generally,  perhaps  always,  the  trustee  is  appointed  to  act  for  the 
benefit  of  the  cestiii  que  trust,  and  because  he  is  supposed  to  pos- 
sess a  stronger  mind  and  more  knowledge  of  business  than  the 
person  for  whom  he  is  trustee,  and  where  there  is  an  express  dis- 
cretion allowed  on  certain  contingencies,  the  trustee  is  not  an- 
swerable, though  in  the  exercise  of  such  discretion  loss  occurs  to 
trie  fund.     In  Gelbaclrs  appeal,  where  lands,  in  which  a  minor 
had  an  interest,  were  appraised,  and  the  guardian  took  the  lands  at 
the  appraisement  for  his  ward,  the  ward  was  bound,  though  before 
the  ward  became  of  age,  the  price  of  lands  had  fallen  so  much  that 
the  ward  lost  his  whole  estate,  8  Serg.  fy  Rawle  205;  and  in  Bon- 
sail's  case,  1  Rawle  273,  and  Bowman's  appeal,  3   Watts  309, 
where  lands  had  been  appraised,  and  no  one  taking  them  at  the 
appraisement  were  ordered  to  be  sold;  and  at  the  sale  the  guardian, 
on  reflection,  and  on  consultation  with  the  relations  of  the  ward, 
bought  a  part  for  his  ward,  to  prevent  what  he  thought  a  loss  by  a 
sale  at  an  undervalue,  the  guardian  was  protected  from  loss  in  this 
court — and  we  have  many  other  cases  in  which  a  trustee,  acting 
honestly  and  with  good  intentions,  has  not  been  held  liable  for 
losses,  though  greater  care  and  caution  might  have  prevented  such 
losses.     Christian  Heistand  was  not  an  idiot,  nor  an  intemperate 
person;  nor,  according  to  some  of  the  witnesses,  easily  imposed  on 
in  bargains;  but  there  must  have  been  some  disposition  to  extrava- 
gance, or  some  fear  of  imprudence,  which  induced  the  appointment 
of  trustees.     The  authority  given  to  those  trustees  was,  however, 
very  far  from  being  strictly  limited.     They  had  a  right  to  give  him 
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of  the  principal  sum  so  much  as  they  thought  proper.  Seven  years 
after  the  testator's  death,  he  married.  There  is  no  surmise  that  the 
marriage  was  in  any  respect  an  imprudent  one;  nor  is  there  any 
evidence  of  imprudence  on  his  part  during  those  seven  years.  The 
parent  who  doubted  him  in  1808,  if  alive,  might  have  had  no  doubt 
in  1815.  The  bail,  it  would  seem,  had  no  doubt,  for  there  is  some 
reason  to  question  the  testimony  of  the  witness  who  relates  what 
he  said  Gochenauer  told  him. 

If  Christian  had  been  an  idiot,  the  question,  Was  the  interest 
sufficient  to  support  him  and  his  family?  would  properly  arise;  but 
he  was  not  one.  Had  these  trustees  a  right  to  consider  themselves 
placed  in  the  situation  of  the  parent,  and  authorised  to  do  as  they 
believed  the  parent  would  do  if  alive  in  1815,  and  did  they  act 
with  honest  intentions  and  use  their  best  judgment? 

The  court  ought  not,  and  the  jury  ought  to  have  been  told  that 
they  must  not  judge  from  the  result.  No  human  prudence  will 
save  a  trustee  whose  conduct  is  judged  by  such  a  rule.  In  the 
cases  cited,  and  in  fact  in  all  cases,  a  trustee  or  guardian  may  lose 
if  judged  by  this  criterion. 

It  would  have  been  more  consistent  with  the  rules  on  this  sub- 
ject, if  the  court  had  told  the  jury  to  consider  whether  these  trustees 
acted  with  good  faith  and  prudence — whether  if  Christian  had  been 
their  son  or  nephew  in  1815,  and  just  married,  and  they,  or  one  of 
them,  was  leaving  him  a  legacy,  it  would  have  been  given  to  him 
directly  or  put  in  the  hands  of  trustees  and  out  of  his  power. 

When  a  man  is  married,  he  wants  furniture  for  his  house;  if  a 
mechanic,  he  wants  tools  and  stock  for  his  trade;  if  a  farmer,  he 
wants  wagon,  plough,  &c.,  and  horses  and  stock  for  working  a 
farm;  with  these  he  may  assist  in  supporting  himself  and  family, 
and  perhaps  increase  his  property — without  them  he  must  be  a 
hireling.  Was  it  certainly  improper  in  these  trustees  to  give  him 
on  his  marriage  something  more  than  the  interest,  or  was  it  certain 
they  did  not  honestly  believe  they  were  acting  rightly  in  giving  all 
when  they  gave  it  ? 

There  are  cases  where  a  claimant  is  entitled  to  the  whole  of  his 
demand,  as  much  as  to  any  part  of  it;  and  there  are  cases  where  a 
part  may  properly  be  allowed,  and  not  the  whole. 

As  to  the  amount  paid  him  out  of  the  principal  before  1815, 
(about  70  pounds,)  that  would  seem  to  have  been  before  the  court  had 
sanctioned  in  the  case  of  the  assignees  and  these  trustees,  and  to  be 
out  of  the  power  of  the  court  now,  though  it  would  seem  they  were 
now  charged  with  this  sum  with  the  rest. 

It  is  probable,  though  not  certain,  that  on  another  trial,  more 
light  may  be  thrown  on  the  case.  The  transaction  is  not  recent, 
but  many  must  be  alive  who  knew  Christian.  The  relations  of  his 
wife  would  not  probably  have  agreed  to  her  marriage  with  him  if 
he  was  totally  incapable  of  managing  for  himself  and  family.  Did 
they  think  him  capable?  If  so,  might  not  the  trustees  think  so? 
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What  did  the  neighbours  think  of  his  understanding  and  capacity  to 
conduct  his  affairs?  I  mean,  what  did  they  think  before  his  insol- 
vency— for  it  will  not  do  to  form  opinions  of  men's  capacity  for 
business  by  the  result  of  their  dealings — between  1814  and  1828. 

We  think  there  was  error  in  the  view  taken  of  the  duties  and 
powers  of  these  trustees,  and  in  leaving  all  to  the  jury  without 
pointing  their  attention  to  the  rules  of  law,  as  heretofore  settled; 
and  to  the  discretionary  powers  given  to  these  trustees;  and  in  not 
telling  them  they  were  to  judge  of  their  conduct  by  what  they 
really  thought,  and  had  a  right  to  think,  in  1815,  and  not  from  the 
unfortunate  result,  which,  perhaps,  no  one  anticipated.  Nay,  in- 
solvency in  those  days  often  resulted  from  acts  which  every  one 
supposed  prudent,  or  resulted  from  the  failure  of  others.  We  can 
now  discourse  very  wisely  on  the  folly,  extravagance,  (and  some- 
times we  call  it  infatuation,)  of  those  times,  yet  that  folly,  and 
extravagance,  and  infatuation,  had  seized  on  people  as  wise  as  we: 
it  pervaded  all  ranks. 

There  was  little  said  here,  and  it  would  seem  little  in  the  court 
below,  about  the  release.  If  the  trustees  had  acted  corruptly,  or 
had  wilfully  acted  against  their  duty,  and  beyond  their  authority, 
perhaps  the  release  ought  not  to  save  them  totally  from  the  heirs. 
It  ought  not,  however,  to  be  forgotten  that  a  construction  was  put 
on  this  will  and  on  the  power  of  the  trustees;  and  I  think  it  would 
be  against  all  precedent  to  make  trustees  answerable  where  they 
acted  agreeably  to  the  opinion  of  a  court,  even  though  we  should 
think  that  opinion  such  as  we  would  not  have  given.  I  do  not, 
however,  say,  nor  is  it  necessary  to  say,  whether  that  opinion  is 
approved  by  all  the  members  of  this  court;  but  so  far  as  the  trustees 
acted  on  that  opinion,  and  acted  honestly  on  what  they  supposed 
was  decided,  I  can  see  no  ground  for  holding  them  liable. 

On  the  whole,  we  think  this  judgment  ought  to  be  reversed,  and 
the  cause  again  tried,  and  the  doctrines  of  the  law  applied,  as  here 
stated,  to  the  facts  which  may  be  proved. 

The  case  in  the  common  pleas  was  considered,  and  the  opinion 
given  without  a  due  attention  to  the  clause  giving  discretionary 
power  to  the  trustees:  it  cannot  be  overlooked  in  deciding  on  this 
case.  We  are  of  opinion  that  the  case  was  not  submitted  to  the  jury 
in  the  proper  point  of  view,  and  that  it  should  go  again  to  the  county 
court;  but  as  it  is  probable,  nay,  almost  certain,  that  additional  tes- 
timony will  be  given,  we  cannot  say  what  opinion  ought  to  be 
given  to  the  jury  after  such  testimony. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Wilson  against  Gray. 

If  the  court  below  arrest  a  judgment  erroneously,  upon  a  writ  of  error,  the 
Supreme  Court  will  enter  judgment  upon  the  verdict. 

Quere?  Whether  a  judgment  upon  a  verdict  for  the  defendant  in  replevin  may 
be  arrested,  for  want  of  sufficiency  in  the  defendant's  pleas. 

A  defendant  in  replevin  may  plead  property  in  himself,  or  in  a  stranger,  either 
in  bar  or  in  abatement,  and  either  plea,  if  established,  will  defeat  the  plaintiff's 
right  of  action.  So,  also,  may  the  defendant  plead  property  in  the  plaintiff  and 
himself,  and  if  true,  it  does  not  only  defeat  the  plaintiff  in  his  suit,  but  entitles 
the  defendant  to  a  return  of  the  property. 

If  a  declaration  in  replevin  describe  the  property  with  a  certainty  to  a  general 
intent,  it  will  be  sufficient.  But  after  a  trial,  and  verdict  for  the  defendant,  a 
plaintiff  will  not  be  permitted  to  avail  himself  of  a  want  of  certainty  in  the 
description  of  the  property  in  his  own  declaration. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  replevin  by  John  Gray  against  James 
Wilson. 

The  writ  of  replevin  was  "  for  a  store  of  goods  and  stock  belong- 
ing thereto,  now  in  the  cellar  of  the  house  occupied  by  Thomas 
Hennessy,  in  Carlisle,  consisting  principally  of  ironmongery,  hard- 
ware, paints,  dye-stuffs,  cordage,  brushes,  and  other  goods,  and 
which  were  formerly  in  the  care  and  management  of  James  Wilson, 
as  agent  of  John  Gray;  also  the  tools  and  implements  used  in  the 
management  thereof,  consisting  of  scales,  weights,  measures,  stands, 
and  vessels,  the  whole  being  of  the  value  of  three  thousand  five 
hundred  dollars;  also,  for  the  key  of  the  said  cellar,  of  the  value  of 
fifty  cents;  also,  for  the  books  of  entry  and  account,  kept  by  the 
said  Wilson,  whilst  engaged  as  such  agent  in  such  management, 
consisting  of  day-book,  journal,  ledger,  invoice-book,  and  the  bills 
relating  and  connected  with  the  same,  being  together  of  the  value 
of  three  thousand  dollars." 

The  writ  was  returned  "  Executed  by  delivering  the  property 
therein  mentioned  to  plaintiff,  he  having  given  bond  with  security." 

The  plaintiff's  declaration  was  in  common  form,  and  described 
the  property  in  the  same  words  as  the  writ.  To  which  the  de- 
fendant pleaded  as  follows: 

"1.  And  the  said  James  Wilson,  by  Frederick  Watts,  Esq,  his 
attorney,  comes  and  defends  the  wrong  and  injury,  when,  &c.  and 
says  that  the  said  John  Gray  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  because  he  says  that  the  pro- 
perty of  the  said  goods  and  chattels,  in  the  said  declaration  men- 
tioned, to  wit:  a  store  of  goods  and  the  stock  belonging  thereto, 

HI.- 
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consisting  principally  of  ironmongery,  hardware,  paints,  dye-stuffs, 
cordage,  brushes,  and  other  goods;  also,  the  tools  and  implements 
used  in  the  management  thereof,  consisting  of  scales,  weights, 
measures,  stands,  and  vessels,  at  the  said  time  when,  &c.  was  in  the 
said  John  Gray  and  the  said  James  Wilson,  and  in  pursuance  of  a 
parol  agreement  between  them,  made  on  the  1st  of  March,  1832, 
were  specially  deposited  in  the  cellar  of  the  house  occupied  by 
Thomas  Hennessy,  in  Carlisle,  in  the  county  of  Cumberland,  and 
locked  up  in  the  same,  there  to  remain  until  a  settlement  of  the 
accounts  should  be  made  between  the  said  James  Wilson  and  the 
said  John  Gray,  which  arose  out  of  a  partnership  transaction,  be- 
tween them,  the  said  James  and  John,  and  the  key  of  said  cellar, 
and  the  books  of  entry  and  account  kept  by  the  said  James  Wilson, 
in  the  said  declaration  mentioned,  were  by  parol  agreement, 
between  the  said  James  and  John,  deposited  specially  with  William 
M.  Biddle,  Esq.,  the  property  in  the  same  then  and  there  being  also 
in  the  said  James  and  John,  there  to  remain  until  the  aforementioned 
accounts  between  them,  the  said  James  and  John,  should  be  settled, 
which  said  accounts  the  said  James  doth  aver  never  have  been 
settled  yet,  without  this,  that  the  property  of  the  said  goods  and 
chattels,  at  the  said  time  when,  &c.  was  in  the  said  John  Gray,  as 
by  the  said  declaration  of  the  said  John  Gray  is  supposed.  And 
this  he,  the  said  James  Wilson  is  ready  to  verify.  Whereupon  he 
prays  judgment,  and  a  return  of  the  said  goods  and  chatties  to  be 
adjudged  to  him. 

"  2.  And  for  further  plea  in  this  behalf  to  the  said  declaration  of 
the  said  John  Gray,  the  said  James  Wilson,  by  leave  of  the  court, 
here  for  this  purpose  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  saith:  That  the  said  John 
ought  not  to  have  and  maintain  his  aforesaid  action  thereof  against 
him,  because  he  says  that  the  property  of  the  said  goods  and  chat- 
tels, and  the  said  books  of  entry  and  accounts  kept  by  the  said  James 
Wilson  in  the  said  declaration  mentioned  at  the  said  time,  when, 
&c.,  was  in  the  said  James  Wilson,  to  wit:  That  the  county  afore- 
said without  this,  that  the  property  of  the  said  goods,  and  of  the 
said  books  of  entry  and  account,  kept  by  the  said  James  Wilson  at 
the  said  time,  when,  &c.,  was  in  the  said  John  Gray,  as  by  the 
said  declaration  is  supposed,  and  this  he,  the  said  James  Wilson,  is 
ready  to  verify,  wherefore  he  prays  judgment,  &c. 

"  3.  And  for  further  plea  in  this  behalf,  the  said  James  Wilson, 
by  leave  of  the  court,  &c.,  further  says,  that  the  said  John  Gray 
ought  not  to  have  and  maintain  his  aforesaid  action  thereof  against 
him,  because  he  saith  that  the  said  store  of  goods  in  the  said  decla- 
ration mentioned,  consisting  principally  of  ironmongery,  hardware, 
paints,  &c.  &c.  &c.,  was  conducted  and  managed  by  the  said  James, 
and  the  purchasing  and  selling  of  the  wares  and  merchandise  of 
said  store  was  attended  to  and  conducted  by  the  said  Jarnes,  in  pur- 
suance and  under  the  provisions  and  terms  of  an  article  of  agree- 
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ment  entered  into  and  executed  by  and  between  the  said  James  and 
John,  on  the  1st  of  August,  1829,  and  that  the  said  James,  in  con* 
ducting  and  managing  said  store,  and  in  making  purchases  for 
the  same,  advanced  and  expended  his  own  money  and  funds  to  a 
large  amount,  to  wit:  to  the  amount  of  five  thousand  dollars,  and 
that  the  said  James,  in  conducting  and  making  said  store  as  afore- 
said, and  making  purchases  for  the  same,  incurred  and  became 
responsible  for  debts  to  a  large  amount,  to  wit:  to  the  amount  of 
five  thousand  dollars,  which  debts  and  responsibilities  have  been 
since  paid,  discharged,  and  satisfied  by  the  said  James,  out  of  and 
with  the  money  and  funds  of  him,  the  said  James,  by  reason  of 
which,  and  on  account  of  the  money  and  funds  so  as  aforesaid  ad- 
vanced by  him,  the  said  James,  and  the  debts  and  liabilities  so  as 
aforesaid  incurred,  and  for  which  he,  the  said  James,  was  liable, 
which  have  since  been  paid  and  satisfied  by  him,  the  said  James, 
he,  the  said  James,  acquired  and  had  a  lien  upon  the  goods  and 
chattels  and  the  said  books  of  entry  and  account  kept  by  him,  the 
said  James,  in  the  said  declaration  of  the  aforesaid  John  mentioned, 
which  said  books  of  entry  and  account  were  deposited  by  him,  the 
said  James,  in  the  hands  of  William  M.  Biddle,  Esq.,  and  that  the 
said  James  was  entitled  to  the  possession  of  the  said  goods  and  the 
said  books  of  entry  and  account  in  said  declaration  mentioned,  and 
to  have,  keep,  and  maintain  the  possession  of  the  said  goods  and 
chatties,  and  the  said  books  of  entry  and  accounts,  until  he,  the  said 
James,  was  fully  refunded,  reimbursed,  satisfied,  released,  and  dis- 
charged by  the  said  John,  for  and  on  account  of  the  money  and 
funds  by  him,  the  said  James,  so  as  aforesaid  advanced  and  ex- 
pended, and  that  he,  the  said  James,  hath  not  been  refunded,  reim- 
bursed, and  satisfied  by  the  said  John  for  the  moneys  and  funds  so 
as  aforesaid  by  him,  the  said  James,  advanced  and  expended,  and 
that  he,  the  said  James,  hath  not  been  released  and  discharged  by 
the  said  John  from  the  debts  and  liabilities  by  him,  the  said  James, 
so  as  aforesaid  incurred ;  but  that  the  same  have  been  paid  and 
satisfied  by  him,  the  said  James,  without  this,  that  the  property  of 
the  said  goods  and  chattels,  and  of  th%  said  books  of  entry  and 
account  at  the  time  when,  &c.,  was  in  the  said  John,  as  by  the  said 
declarations  of  the  said  John  is  supposed;  and  this  he,  the  said 
James,  is  ready  to  verify,  &c." 

"4.  And  for  further  plea  in  this  behalf,  the  said  James,  by  leave 
of  the  court,  &c  ,  further  says,  that  the  said  John  ought  not  to  have 
and  maintain  his  aforesaid  action  thereof  against  him,  because  he 
saith  that  he,  the  said  James,  acquired  and  had  a  lien  upon  the  said 
goods  and  chattels  and  the  said  books  of  entry  and  account  kept  by 
him  the  said  James  in  the  said  declaration  of  the  said  John  men- 
tioned, and  was  entitled  to  the  possession  of  the  said  goods  and 
chattels  and  the  said  books  of  entry  and  account  in  said  declaration 
mentioned,  and  to  have,  keep,  and  maintain  the  possession  of  the 
same  as  is  set  forth  in  the  plea  of  him  the  said  James,  last  before 
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pleaded  until  he  the  said  James  was  fully  refunded,  reimbursed  and 
satisfied  for  the  moneys  and  funds  by  him  the  said  James  advanced 
and  expended  and  released  and  discharged  by  the  said  John  from 
the  debts  and  liabilities  by  him  the  said  James  incurred  as  set  forth 
in  the  said  plea  of  him  the  said  James  last  before  pleaded.  And 
that  in  pursuance  of  a  parol  agreement  made  between  the  said 
James  and  the  said  John  on  1st  March  1832,  the  aforesaid  goods 
and  chattels  in  the  said  declaration  mentioned  were  specially  depo- 
sited in  the  cellar  of  the  house  occupied  by  Thomas  Hennessy  in 
Carlisle,  in  the  county  of  Cumberland,  and  locked  up  in  the  same, 
there  to  remain  until  a  settlement  of  accounts  should  be  made  be- 
tween the  said  James  and  the  said  John,  and  the  said  James  re- 
funded, reimbursed  and  satisfied  for  the  moneys  and  funds  by  him, 
the  said  James,  so  as  aforesaid  advanced,  expended  and  released 
and  discharged  by  the  said  John  from  the  debts  and  liabilities  by 
him,  the  said  James,  so  as  aforesaid  incurred,  and  the  key  of  the 
said  cellar  and  the  books  of  entry  and  accounts  kept  by  the  said 
James  in  the  said  declaration  mentioned  were  by  parol  agreement 
between  them,  the  said  James  and  John,  deposited  specially  with 
Wm.  M.  Biddle,  Esq ,  there  to  remain  until  the  before-mentioned 
accounts  between  them,  the  said  James  and  John,  should  be  settled 
and  the  said  James  refunded,  reimbursed  and  satisfied  for  the  mo- 
neys and  funds  by  him,  the  said  James,  so  as  aforesaid  advanced, 
expended,  released  and  discharged  by  the  said  John  from  the  debt 
and  liabilities  by  him, the  said  James,  so  as  aforesaid  incurred;  and 
the  said  James  doth  aver  that  the  said  accounts  between  them,  the 
said  James  and  John,  have  not  been  settled,  and  that  he  the  said 
James  hath  not  been  refunded,  reimbursed  and  satisfied  by  the  said 
John  for  the  moneys  and  funds  by  him  the  said  James,  so  as  afore- 
said advanced  and  expended, and  that  he,  the  said  James,  hath  not 
been  released,  discharged  and  satisfied  by  the  said  John  of  and  from 
the  debts  and  liabilities  by  him  the  said  James,  so  as  aforesaid  in- 
curred. But  that  the  same  have  been  paid  and  satisfied  by  him  the 
said  James.  Without  this,  that  the  property  of  the  said  goods  and 
chattels  and  of  the  said  books  of  entry  and  account  at  the  said  time, 
when,  &c.,  was  in  the  said  John  as  by  the  said  declaration  of  the 
said  John  is  supposed.  And  this  he,  the  said  James,  is  ready  to 
verify,"  &c. 

Plaintiff's  replication. 

"The  plaintiff  replies  that  he  ought  not  to  be  barred  of  his  said 
action  by  reason  of  any  thing  in  the  plea  of  the  defendant  pleaded, 
because  he  says  that  the  property  in  the  said  goods  and  chattels" 
named,  &c.,  was  in  the  said  plaintiff;  without  this,  that  the  said 
property  was  in  the  said  John  and  James,  as  the  said  James  has 
pleaded,  and  without  this,  that  the  said  goods  and  chattels  were  so 
locked  up  by  virtue  of  any  agreement  between  the  said  John  and 
James,  until  any  such  settlement  should  be  made  as  therein  pleaded, 
and  without  this,  that  the  key  and  books,  &c.,  were  deposited  with 
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William  M.  Biddle,  Esq.,  to  remain,  &c.7  as  therein  pleaded,  &c., 
therefore,  &c. 

"  And  the  said  John  Gray  as  to  the  said  last  pleas  in  bar  of  the 
said  James  Wilson,  to  the  declaration  of  him  the  said  John  Gray 
saith,  that  he  by  reason  of  any  thing  by  the  said  James  Wilson  in 
the  first  of  those-pleas  above  alleged,  ought  not  to  be  barred  in  his 
aforesaid  action,  because  he  saith  that  the  property  of  the  said  goods 
and  chattels,  and  the  said  books,  &c.,  in  the  said  declaration  and 
plea  mentioned,  was  in  him,  the  said  plaintiff,  and  not  in  the  said 
defendant. 

"  And  to  the  second  further  plea,  above  alleged,  the  said  John 
Gray  saith,  he  ought  not  to  be  barred  in  his  aforesaid  action, 
because  he  saith  that  the  said  James  Wilson  in  conducting  and 
managing  the  said  store,  &c.,  in  the  said  declaration  and  plea  men- 
tioned, did  not  in  making  purchases,  &c.,  for  the  same,  advance 
and  expend  of  his,  the  said  James  Wilson,  own  money,  and  funds 
to  a  large  amount,  to  wit:  to  the  amount  of  5,000  dollars.  And 
that  the  said  James  Wilson  did  not  incur,  and  become  responsible 
for  debts  on  account  of  the  same,  to  a  large  amount,  to  wit:  to  the 
amount  of  5,000  dollars  that  have  since  been  paid  by  him  the  said 
James,  out  of  his  own  money  and  funds,  and  the  said  John  further 
saith,  that  the  said  James  did  not  acquire  a  lien  upon  said  goods 
and  chattels,  books  of  entry,  &c.,  in  the  said  declaration  and  plea 
mentioned.  And  that  the  said  books  of  entry  and  accounts  in  the 
said  declaration  and  plea  mentioned,  were  not  deposited  in  the 
hands  of  Wm.  M.  Biddle,  Esq.,  by  the  said  James,  and  that  the 
said  James  was  not  entitled  to  the  possession  of  the  said  goods  and 
chattels,  books,  &c.,  and  that  the  said  James  fully  paid  any  moneys, 
&c.,  by  him  expended  and  advanced  by  him  the  said  James  in  his 
conducting  the  store  aforesaid;  and  of  this,  the  said  John  puts  him- 
self upon  the  country. 

"  And  to  the  third"  plea  above  alleged,  the  said  John  Gray  saith, 
that  he  ought  not  to  be  barred  in  his  aforesaid  action,  because  he 
saith  that  no  such  parol  agreement,  as  mentioned  in  the  said  plea, 
was  made  between  him  the  said  John  and  the  said  James  Wilson; 
and  that  the  said  goods  and  chattels  in  the  said  declaration  and 
plea  mentioned,  were  not  specially  deposited  in  the  cellar  of  the 
house  occupied  by  Thomas  Hennessy,  &c.,  there  to  remain  until  a 
settlement  of  accounts  should  be  made  between  the  said  James  and 
John,  and  that  the  said  James  is  fully  paid  all  moneys,  &c.,  by  him 
expended,  &c.,  in  the  management,  &c.,  of  the  said  store;  and  that 
the  said  James  never  incurred  debts  and  liabilities  on  account  of 
said  store,  for  which  he  is  responsible;  and  the  said  John  further 
saith,  that  no  such  parol  agreement  as  in  the  said  plea  mentioned, 
that  the  key  of  the  said  cellar,  books  of  entry,  &c.,  should  be  depo- 
sited with  Wm.  M.  Biddle,  Esq.,  there  to  remain,  &c.,  was  ever 
made  between  him  the  said  John  and  the  said  James.  And  of  this, 
he,  the  said  John,  pnts  himself  upon  the  country. 
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The  plaintiff  then  gave  the  following  evidence: 

"  Articles  of  agreement  made  and  concluded  this  fourth  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty-nine,  by  and  between  John  Gray,  of  the  borough  of  Carlisle, 
county  of  Cumberland  and  state  of  Pennsylvania,  merchant,  of  the 
one  part;  and  James  Wilson,  of  the  same  place,  county  and  state 
aforesaid,  of  the  other  part,  vvitnesseth: 

"  That  whereas,  the  said  John  Gray  is  about  to  open  and  esta- 
blish, in  the  said  borough  of  Carlisle,  a  hardware  and  ironmongery 
store;  and  whereas,  the  said  John  Gray  is  to  entrust  the  manage- 
ment of  said  store  to  the  above  named  James  Wilson,  as  his  sole 
agent,  it  is  agreed  that  said  concern  shall  be  opened  and  conducted 
in  the  manner  and  form  following,  viz:  The  said  John  Gray  is  to 
place  in  the  said  store,  two  thousand  dollars  worth  of  goods;  that 
is,  all  the  hardware  that  is  now  in  the  store  of  the  said  John  Gray, 
at  first  cost,  and  the  residue,  if  any,  to  be  made  up  in  cash,  for  the 
purpose  of  enlarging  said  store.  And  the  said  James  Wilson  cove- 
nants and  agrees  to  devote  his  whole  time  and  attention  in  pur- 
chasing and  selling  all  such  wares  and  merchandize  as  shall  be 
entrusted  to  him,  the  said  James  Wilson  to  give  sufficient  security 
to  the  said  John  Gray  for  all  goods  so  entrusted,  which  security 
shall  remain  as  long  as  the  said  John  Gray  shall  continue  the  said 
James  Wilson  as  his  agent,  and  also  sufficient  security  for  the  pro- 
per management  of  said  business;  and  in  consideration  of  the  ser- 
vices to  be  rendered  by  the  said  James  Wilson,  the  said  John  Gray 
is  to  allow  him  one  half  of  the  clear  profits  of  said  store,  and  a 
yearly  allowance  for  the  one  half  part  of  his  time;  and  if  another 
person  should  be  found  requisite  to  assist  in  the  management  of  the 
said  store,  said  person  is  to  be  procured  by  the  said  James  Wilson, 
by  and  with  the  advice  and  consent  of  the  said  John  Gray,  and  at 
the  expense  of  said  John,  at  which  time  the  yearly  compensation 
to  James  Wilson  is  to  cease.  And  in  order  to  ascertain  fully  the 
profits  that  shall  or  may  arise  from  said  store,  it  is  agreed  that  a 
yearly  settlement  shall  take  place;  and  after  deducting  the  costs  and 
charges  that  may  have  been  incurred  by  said  store,  the  net  pro- 
ceeds shall  be  equally  divided.  And  it  is  agreed  by  the  said  John 
Gray  to  continue  the  said  store  for  the  term  of  three  years,  counting 
from  the  first  day  of  April,  one  thousand  eight  hundred  and  twenty- 
nine,  and  the  said  James  Wilson  as  his  agent,  unless  the  profits 
arising  from  said  store  should  not  be  a  sufficient  inducement  for  its 
continuance;  and  in  such  case,  it  is  agreed  that  the  said  John  Gray 
shall  give  the  said  James  Wilson  three  months  notice;  and  it  is  also 
agreed  that,  for  any  other  cause,  the  said  John  Gray  shall  have  the 
privilege  of  discontinuing  the  said  store,  provided  always  that  the 
same  notice  be  given.  And  it  is  also  agreed,  that  in  case  the  said 
James  Wilson  shall  see  fit  to  relinquish  the  said  agency,  he  shall 
give  the  said  John  Gray  three  months'  notice,  and  during  the  con- 
tinuance of -said  agency,  to  be  under  the  direction  of  John  Gray. 
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And  it  is  further  agreed,  that  on  the  discontinuance  of  said  store, 
the  said  John  Gray  is  to  have  all  the  goods  in  the  store,  if  he  should 
deem  it  fit  to  take  them;  if  not,  then  the  said  James  Wilson  is  to 
have  the  same  at  the  cost  price,  if  he  wish — the  said  James  to 
secure  the  said  John  by  good  and  sufficient  security  for  the  whole 
amount.  And  it  is  agreed,  that  the  expense  of  fitting  up  the  said 
store  room,  store  house  and  all  other  improvements  that  may  be 
made  for  carrying  on  said  business,  to  be  paid  out  of  the  profits  of 
said  store;  and  in  case  of  its  discontinuance,  the  restoring  of  said 
store  room  to  its  tenantable  condition,  likewise  to  be  paid  from  the 
profits  arising  from  said  concern;  that  is,  the  said  John  Gray  to  pay 
one  half  and  the  said  James  Wilson  the  other  half;  and  also  the 
rent  to  be  paid  in  the  same  manner — the  said  James  Wilson,  in  all 
matters  that  may  tend  to  affect  the  interests  of  the  said  store,  to 
consult  and  advise  with  the  said  John  Gray.  And  further  it  is 
agreed,  by  and  between  the  said  John  Gray  and  the  said  James 
Wilson,  that  there  shall  be  had  and  kept,  from  time  to  time,  and  at 
all  times  during  the  continuance  of  said  term,  perfect,  just  and  true 
books  of  account,  wherein  each  of  the  parties  to  this  agreement 
shall  duly  enter  and  set  down,  as  well  all  money  by  him  received, 
paid,  expended  and  laid  out  in  and  about  the  management  of  the 
said  business;  which  said  books  shall  be  used  in  such  manner,  so 
that  the  said  parties  may  have  free  access  thereto  without  moles- 
tation or  hindrance  to  the  other.  And  at  the  end  of  the  said  term 
of  three  years,  or  sooner  determination  of  these  presents,  be  it  by 
the  death  of  one  of  the  parties  or  otherwise,  they  the  said  John 
Gray  and  the  said  James  Wilson  each  to  the  other,  or  in  case  of 
the  death  of  either  of  them,  the  surviving  party  to  the  executors  or 
administrators  of  the  party  deceased,  shall  and  will  make  a  true, 
just  and  final  account  of  such  profits  that  may  remain  in  the  hands 
of  either  party  at  the  happening  of  such  event. 

"  In  witness  whereof,  the  parties  to  this  agreement  have  inter- 
changeably set  their  hands  and  seals,  the  day  and  year  above 
written.  "JOHN  GRAY,  [L.  s.] 

"  JAMES  WILSON.      [L.  s.]" 

The  defendant  then  gave  in  evidence  the  inventory  of  the  goods 
replevied,  made  by  the  sheriff,  amounting  to  2274  dollars  45 
cents;  the  accounts  on  the  books  uncollected,  2447  dollars  49 
cents  ;  amounting  to  4722  dollars  14  cents.  And  then  gave 
evidence  of  the  payment  of  debts  by  James  Wilson  after  the  dis- 
solution between  the  parties  as  follows:  To  Charles  Fischer  &  Co. 
131  dollars  12  cents;  Jacob  Albert  &  Co.  3285  dollars  48  cents; 
Philip  Littig  &  Son,  155  dollars  37  cents. 

Thomas  Hennessey  sworn. — After  I  had  rented  the  house  referred 
to,  and  moved  my  family  into  the  back  part  of  the  house,  I  was 
anxious  to  get  the  store  room  to  put  our  goods  into  it,  and  insisted 
upon  having  it;  the  same  was,  until  then,  occupied  by  a  stock  of 
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store  goods,  hardware,  in  dispute  between  Mr  Gray  and  Mr  Wil- 
son. Mr  Wilson  and  myself  went  in  to  talk  to  Mr  Gray  on  the 
subject.  Mr  Wilson  told  Mr  Gray  that  I  wanted  possession  of  the 
store  room,  and  that  in  consequence  of  the  hardware  being  there, 
could  not  get  it.  He  and  Mr  Gray  then  agreed  that  Mr  Wilson 
should  remove  the  goods  into  the  cellar  of  the  house,  and  I  should 
then  get  possession  of  the  store.  The  goods  about  that  time  were 
removed  into  the  cellar;  after  which,  I  was  present  with  Mr  Gray 
and  Mr  Wilson,  one  asked  the  other  (which,  I  do  not  recollect), 
what  should  be  done  with  the  key  of  the  cellar  where  the  goods 
were  ?  Mr  Wilson  then  proposed  that  it  should  be  placed  in  the 
hands  of  Mr  Biddle,  where  the  books  and  papers  were:  and  that 
was  agreed  to  by  both  parties." 

William  M.  Biddle,  Esq.,  sworn. — Some  time  in  the  spring  of 
1832,  Gray  and  Wilson  spoke  to  me  on  the  subject  of  settling  their 
accounts.  Mr  Gray  was  dissatisfied  with  the  manner  of  keeping 
the  books  by  Wilson,  by  double  entry — he  did  not  understand  it. 
It  was  agreed  between  them  that  I  should  take  the  books  and  pa- 
pers, and  begin  with  an  account,  from  the  commencement  to  the 
conclusion  of  their  business,  to  ascertain  if  the  books  were  justly 
kept,  and  how  the  accounts  stood,  and  what  the  standing  of  each 
of  the  parties  in  relation  to  the  account.  After  I  had  been  engaged 
a  day  or  two  looking  over  the  matters,  Gray  and  Wilson  came  one 
morning  to  my  office  with  the  key,  I  believe,  of  the  cellar  in  which 
the  ware  was  placed.  It  was  stated  by  one  of  them,  (I  think  Wil- 
son,) that  I  was  to  keep  possession  of  this  key,  until  it  was  ascer- 
tained how  the  accounts  were,  and  how  the  parties  stood  in  relation 
to  each  other:  Mr  Gray  assented,  and  the  key  was  left  in  my 
possession.  I  was  employed  some  three  or  four  weeks  afterwards 
in  examining  the  books,  invoices,  sales,  cash  accounts,  and  the 
matters  connected  with  them;  during  that  time,  the  parties  were 
present  in  my  office,  sometimes  separately,  sometimes  together.  I 
went  on  so  far  as  to  ascertain  that  the  accounts  and  sales,  &c.  were 
correct.  In  the  progress,  I  ascertained  they  were  at  variance  about 
some  matters  that  were  of  importance,  and  unless  they  agreed  about 
them,  it  would  be  impossible  for  me  to  bring  the  matter  to  a  close. 
One  item  in  dispute  was,  &c. 

[Here  was  a  memorandum  of  some  items  in  dispute.] 

Mr  Biddle,  cross-examined. — When  the  keys  were  put  in  my 
hands  nothing  was  said  about  Albert.  I  had  no  knowledge  of  the 
assignment  by  Mr  Wilson  to  Albert  for  some  months  after  the 
transaction,  of  which  I  spoke  last  night.  Nothing  was  said  about 
the  deposit  of  the  key  but  what  I  said  last  night;  I  remember  no 
other  transaction.- 

The  books  of  account  considered  in  evidence  and  read  to  the  jury. 

George  Beetem,  sheriff,  sworn. — When  I  demanded  the  key  from 
Mr.  Biddle,  he  said  it  had  been  given  to  him  by  both  parties,  and 
he  was  directed  not  to  give  it  up  but  by  the  consent  of  both.  He 
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proposed  to  go  with  me  to  Wilson — we  sent  to  Wilson.  Biddle 
spoke  to  him  about  giving  up  the  key — he  said  he  thought  the 
sheriff  had  taken  sufficient  security;  he  said  he  might  do  as  he 
pleased  in  giving  it  up  or  not,  or  something  to  that  purpose — Biddle 
replied,  he  did  not  like  to  get  into  any  difficulty  about  it,  or  to  give 
it  up  without  consent  of  both  parties  as  stated  before.  It  hung 
over  for  some  time  after  I  had  the  rent  in  my  hands.  I  do  not  know 
whether  he  would  or  would  not  give  security — he  said  I  should  not 
be  in  a  hurry.  I  waited  upon  him  some  weeks;  I  spoke  to  Mr 
Watts,  attorney  for  Wilson;  he  said  they  would  riot  give  bail. 

The  jury  found  a  verdict  for  the  defendant,  and  assessed  the 
damages  for  the  detention  of  the  goods  at  792  dollars,  12  cents. 
The  plaintiff  filed  reasons  for  a  new  trial,  upon  the  argument  of 
which  the  court  offered  to  render  a  judgment  upon  the  verdict  upon 
certain  conditions,  which  the  defendant  refused  to  accede  to:  and 
requested  the  court  to  enter  a  judgment  on  the  verdict. 

The  court  then  arrested  the  judgment  and  assigned  the  following 
reasons: 

"  The  offer  of  judgment  on  the  above  terms  being  rejected  by 
defendant,  the  reasons  why  we  arrest  the  judgment  are,  that  a  joint 
owner  or  depositor  cannot  sustain  a  replevin  against  his  fellow. 
The  right  of  the  plaintiff,  to  enable  him  to  recover,  must  be  exclusive 
of  the  defendant's,  and  when  such  facts  exist  so  as  to  defeat  plain- 
tiff's right,  it  also  would  exclude  a  return  to  the  defendant  in. 
exclusion  of  the  plaintiff's  right.  See  Harsh  and  Fitzgerald,  2 
Mass.  Rep.  507;  Portland  Bank  v.  Stubbs,  6  Ibid.  422;  Gardner 
and  Dutch,  7  Ibid.  427;  5  Mass.  Sep.  303;  Wademan  and  Robin- 
son, &c.  &c. 

"  There  can  be  no  return,  for  there  is  no  specification  of  the  goods 
in  the  writ  or  detention.  See  Kirde  and  Shaw,  in  note  2  Mass. 
Rep.  377:  Rodie  and  Robinson,  IS  Ibid.  284.  It  is  not  like  the 
case  of  Aughinbaugh  and  Warner;  there  the  defendant  retained 
the  property,and  could  have  shown  it;  here  it  was  delivered  to  plain- 
tiff. It  is  no  part  of  his  duty  to  show  the  property  for  return,  and 
his  bail  are  interested.  The  agreement  on  the  trial  is  of  no  avail; 
if  the  replevin  bond  were  invalid  by  reason  of  the  original  defect 
of  the  writ,  it  is  not  cured  afterwards  by  the  assent  on  trial.  It  is 
expressly  decided  that  a  schedule  annexed  to  the  writ  cannot  be 
deemed  a  part  of  it.  2  Mass.  Hep.  377.  350.  284." 

Errors  assigned. 

1.  The  court  erred  in  arresting  the  judgment  without  any  motion 
for  that  purpose,  and  more  than  two  months  after  the  verdict  was 
rendered. 

2.  The  court  erred  in  arresting  the  judgment  for  the  reasons 
assigned. 

Graham  and  PFatts,  for  plaintiff  in  error.     A  motion  in  arrest 
of  judgment  must  be  made  within  four  days  after  verdict.  1  Penns. 
vm. — D 


94  SUPREME  COURT  {Harrisburg 

[Wilson  v.  Gray.] 

Prac.  375;  2  Dall.  229.  Here  the  judgment  was  arrested  without 
a  motion,  and  not  within  the  four  days.  But  the  reasons  assigned 
by  the  court  below  are  untenable:  for  a  defendant  in  replevin  may 
plead  that  the  property  was  in  a  third  person.  6  Mod.  Rep.  81. 
Gilb.  on  Replevin  127.  And  although  the  plaintiff  may  have  been 
a  part  owner  of  the  property,  it  does  not  follow  that  he  has  a  right 
to  demand  it  by  a  writ  of  replevin;  and  a  plea  by  the  defendant 
that  the  property  was  in  him  and  the  plaintiff,  if  sustained  by  proof, 
will  defeat  the  plaintiff's  action.  Gilb.  on  Replevin  128;  Carth. 
Rep.  243. 

If  one  of  the  pleas  be  bad,  it  will  not  vitiate  the  finding  of  the 
jury,  and  the  judgment  may  be  entered  upon  that  which  is  good: 
for  in  replevin,  the  defendant's  situation  is  that  of  a  plaintiff  in  any 
other  case:  and  it  is  well  settled,  that  if  there  be  two  counts  in  a 
declaration,  one  good  and  the  oth^r  bad,  the  judgment  may  be  en- 
tered upon  that  which  is  good,  and  this  even  after  verdict  and 
motion  in  arrest  of  judgment.  2  Dull.  229;  6  Binn.  307;  2  Watts 
311. 

If  the  judgment  be  arrested  by  the  court  below,  and  reversed  on 
error,  the  court  of  error  will  enter  judgment  on  the  verdict.  2  Serg. 
Sf  Rawle  392. 

Biddle  and  Alexander,  for  defendant  in  error,  cited  Wilkinson 
on  Replevin  52.  86.  92;  2  Mass.  Rep.  512. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  court  below  seem  to  have  thought  that  great 
hardship,  if  not  injustice,  would  have  been  done  by  rendering  a 
judgment  upon  the  verdict,  as  found  by  the  jury,  in  favour  of  the 
defendant  below,  who  is  the  plaintiff  in  error  here.  If  so,  it  is  only 
to  be  regretted  that  they  did  not,  upon  the  application  of  the  plain- 
tiff below,  set  the  verdict  aside  and  grant  a  new  trial,  instead  of 
arresting  the  judgment.  It  was  within  their  discretion  to  have 
granted  a  new  trial;  and  if  they  were  convinced, from  the  evidence, 
that  the  jury  had  either  mistaken  the  facts  of  the  case,  or  the  law 
of  it,  they  unquestionably,  if  injustice,  in  their  opinion,  would  be 
the  inevitable  consequence  of  rendering  judgment  on  the  verdict, 
ought  to  have  set  it  aside.  But  no  such  discretionary  power  can  be 
exercised  by  this  court.  And,  indeed,  seeing  we  cannot  conveni- 
ently be  furnished  with  the  same  means  which  the  court  below 
must  always  have  of  judging  rightly  in  this  respect,  it  would  not 
seem  to  be  right  or  expedient,  so  far  as  the  administration  of  jus- 
tice is  concerned,  which  is  certainly  the  great,  if  not  the  only  object 
to  be  attained  by  the  exercise  of  such  a  power,  that  we  should  have 
it.  The  only  question  for  our  consideration  is,  does  the  face  of  the 
record  warrant  the  arrest  of  the  judgment  upon  the  verdict  by  the 
court  below?  If  it  does  not,  and  the  issues  upon  which  the  parties 
went  to  the  trial  of  the  action  were  material,  and  the  verdict  of  the 
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jury  thereon  be  such  as  to  determine  them,  we  must  reverse  the  act 
of  the  court,  arresting  the  judgment,  and  enter  judgment  upon  the 
verdict  in  favour  of  the  plaintiff  in  error,  however  great  the  injus- 
tice may  be  that  will  in  this  particular  instance  arise  from  it. 

If  any  one  of  the  defendant's  pleas  below  had  been  bad,  and 
such  in  law,  admitting  it  to  be  true,  as  could  not  have  precluded  the 
plaintiff  there  from  maintaining  his  writ  of  replevin,  there  might 
have  been  some  colour  for  arresting  the  judgment,  upon  the  suppo- 
sition that  the  defendant  is  an  actor  in  replevin  as  well  as  the  plain- 
tiff, though,  perhaps,  properly  speaking,  he  is  only  to  be  regarded 
in  the  light  of  a  plaintiff  where  the  writ  is  founded  on  distress,  and 
not  sued  out  as  a  substitute  for  trover  or  trespass,  as  it  may  be  in 
this  state  and  some  others  of  the  Union.  The  reason  for  arresting 
judgment  upon  a  verdict  given  for  the  plaintiff,  is  either  because  the 
plaintiff  has  set  out  no  cause  of  action  in  his  declaration,  or  having 
introduced  into  it  two  or  more  counts,  his  cause  of  complaint  in  one 
or  more,  if  not  all,  is  not  sufficient  in  law  to  enable  him  to  support 
his  action;  and  hence,  upon  the  principle  of  analogy,  had  any  one 
of  the  defendant's  pleas  been  had,  it  might  with  some  plausibility, 
perhaps,  have  been  alleged  that,  notwithstanding  the  verdict,  which 
is  general  upon  all  the  pleas  and  issues  joined  thereon,  in  his  favour, 
he  was  not  entitled  to  have  judgment  upon  it;  because  it  might  pos- 
sibly be,  for  aught  that  could  be  known  to  the  contrary,  that  the 
jury  had  given  their  verdict  in  his  favour  upon  the  bad  plea  alone. 
But  then  there  is  no  ground  for  such  allegation  and  presumption 
here;  for  either  one  of  the  pleas,  if  true,  is  sufficient  in  law  to  show 
that  the  plaintiff  below  had  no  right  to  maintain  the  writ  of  replevin, 
and  that  he  had  no  right  whatever  to  have  the  goods  in  question 
delivered  over  to  him,  as  they  were,  by  the  sheriff,  under  the  autho- 
rity of  the  writ.  The  defendant  in  replevin  may  plead  property 
in  himself  or  in  a  stranger,  either  in  bar  or  in  abatement;  and  either 
plea,  if  established,  will  destroy  the  plaintiff's  right  of  action. 
Presgrave  v.  Saunders,  1  Sulk.  5;  S.  C.,  6  Mod.  Pep.  81;  Holt  562; 
2  Ld  Raym.  984;  1  Vtntr.  249;  Gilb.  on  Replevin  127.  And 
whether  the  property  be  in  the  defendant  or  a  stranger,  the  defend- 
ant ought  to  have  a  return,  because  he  had  the  possession,  which 
was  illegally  taken  from  him  by  the  replevin,  in  a  manner  to 
which  the  plaintiff  had  no  right.  Butcher  v.  Porter,  1  Salk.  94; 
S.  C.,  Carth.  243;  Gilb.  on  Replevin  127,  128.  So  the  defend- 
ant may  plead  property  in  the  plaintiff  and  J.  S.  in  abatement 
of  the  replevin;  and  although  it  admits  a  right  of  deliverance 
in  the  plaintiff,  yet  it  does  not  allow  it  under  a  writ  in  the  name  of 
the  plaintiff  alone;  and  if  the  defendant  make  conusance,  he  will, 
upon  establishing  the  truth  of  his  plea,  be  entitled  to  a  return. 
Gilb.  on  Replevin  128.  Now  upon  the  principle  of  these  authori- 
ties, and  the  reason  of  them,  *as  also  that  of  the  thing  itself;  the 
defendant  may  plead  property  in  the  plaintiff  and  himself,  and,  if 
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true,  it  must  not  only  defeat  the  plaintiff  in  his  writ,  but  entitle  the 
defendant  to  a  return  of  the  property;  because  the  latter  having 
had  the  possession  of  it,  coupled  with  an  interest  which  makes  his 
case  the  stronger,  until  improperly  deprived  thereof  by  the  sheriff, 
under  the  plaintiff's  writ,  which  he  had  no  right  to  use  for  such 
purpose,  has  a  right  to  be  placed  in  stutu  quo,  that  is,  restored  to 
the  possession  of  the  property  as  the  joint  owner  thereof.  But  the 
case  of  the  defendant  here  is  still  stronger,  as  is  shown  by  his  plea 
and  the  finding  of  the  jury.  From  these  it  would  appear  that  he 
was  not  only  a  joint  owner  of  the  property,  but,  in  addition  thereto, 
had  a  lien  or  claim  upon  it,  for  which  it  was  to  be  withheld  from 
the  plaintiff  until  the  defendant  should  be  satisfied  in  the  manner 
agreed  on  between  them  for  his  claim. 

Seeing,  then,  that  each  of  the  pleas  is  good  and  sufficient  in  law, 
and  the  jury  having  found  generally  in  favour  of  the  defendant 
upon  them  all,  it  follows  that  the  plaintiff  below  has  no  right  to  re- 
tain the  property.  But  the  arrest  of  the  judgment  by  the  court  be- 
low went  to  protect  the  plaintiff  in  the  possession  of  it,  or  at  least 
to  deprive  the  defendant  of  the  judgment  and  process  of  the  court 
to  have  a  return  thereof,  as  well  as  a  recovery  of  the  damages 
assessed  for  the  detention  of  it.  This,  however,  cannot  be  upon 
any  principle  recognised  as  known  to  the  law.  If  the  court  below, 
from  the  evidence  given  on  the  trial  of  the  cause,  could  not,  con- 
sistently with  the  principles  of  law  and  justice,  approve  and  confirm 
the  verdict  by  rendering  a  judgment  upon  it,  they  ought,  as  has 
been  already  suggested,  to  have  set  it  aside  and  granted  a  new  trial. 
It  was  said  on  the  argument,  by  the  counsel  for  the  defendant  in 
error,  that  the  verdict  for  the  damages  was  bad:  that  the  defendant 
in  the  court  below  was  not  entitled  to  claim, and  could  not  recover, 
damages  in  such  a  case.  It  is  true  that  he  could  not  recover  damages 
for  the  value  of  the  property,  on  account  of  the  plaintiff  below  hav- 
ing taken  it  under  the  writ  of  replevin;  but  if  improperly  taken 
under  it,  that  is,  without  right  on  the  part  of  the  plaintiff  to  do  so 
by  such  writ,  the  defendant  had  clearly  a  right  to  claim  damages  at 
the  hands  of  the  jury  for  the  detention  of  the  property,  according 
to  the  case  of  Easton  v.  Worthmgton,  5  Serg.  £  Rawle  130;  and 
this  is  all  that  the  jury  profess,  by  their  verdict,  to  have  allowed. 

Where  the  defendant  in  replevin  avows  the  taking  of  the  pro- 
perty as  a  distress  for  rent  in  arrear,  or  any  other  sufficient  cause 
of  the  like  kind,  or  makes  conusance,  snch  avowry  is  considered  in 
the  nature  of  a  declaration;  Co.  Lit.  303;  1  Saund.  347  b,  n.  3; 
and  the  party  making  it,  in  the  nature  of  a  plaintiff;  1  Saund.  347 
b,  n.  3;  and  for  this  reason,  as  it  would  seem,  the  avowry  or  conu- 
sance, not  being  technically  the  plea  of  a  defendant  in  the  action, 
requires  no  averment  in  its  conclusion,  as  every  affirmative  plea 
does;  Hret's  Case,  1  Plowd.  342;  Ibid.  16 3,  and  the  cases  there  cited 
in  the  margin;  Co.  Lit.  303  a;  1  Saund.  347  e,  n.  7.  So  when  the 
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defendant,  by  avowing  or  making  cognizance,  becomes,  as  it  were, 
a  plaintiff  in  prosecuting  his  remedy  by  distress;  and  showing  his 
right  thereto,  the  plaintiff  in  the  writ  is  regarded  in  the  character 
of  a  defendant,  and  therefore  entitled  to  the  benefit  of  4  Ann,  c.  16, 
which  allows  a  defendant,  with  the  leave  of  the  court,  to  plead  two 
or  more  pleas;  1  Chitty's  Civil  Pr.  560  (2d  Lond.  ed.);  which  he 
could  not  be  permitted  to  do  under  this  statute,  if  he  were  to  be 
looked  on  as  a  plaintiff  strictly,  and  his  answer  to  the  avowry  or 
cognizance  as  a  technical  replication;  because,  the  statute  does 
not  extend  to  replications,  Ibid.  549.  And  hence  it  is,  if  it  appear 
from  the  avowry  of  the  defendant,  according  to  his  own  showing, 
that  he  had  no  right  to  distrain  or  take  the  goods  replevied,  though 
upon  an  issue  of  fact  joined  thereon,  the  jury  find  a  verdict  in  his 
favour;  the  court  will,  on  motion  of  the  plaintiff  or  his  counsel, 
arrest  the  judgment,  the  same  as  they  would,  in  any  other  case, 
arrest  it  at  the  instance  of  the  defendant,  when  the  verdict  was  in 
favour  of  the  plaintiff,  who  had  shown,  by  his  declaration,  that  he 
had  no  cause  of  action.  English  v.  Burnell,  2  IVils.  258.  But  here, 
even  if  the  defendant  below  be  considered  in  the  nature  of  a  plain- 
tiff, on  account  of  his  claiming  to  have  a  return  of  the  property 
awarded,  and  a  judgment,  quod  recuperet,  as  to  the  damages 
assessed  by  the  jury  for  the  detention  of  it,  which  seems  to  be  car- 
rying the  idea  of  his  being  a  plaintiff  or  actor  in  the  action  quite  as 
far  as  there  is  any  colour  for,  no  one  of  his  pleas  is  bad,  but  each 
sufficient,  as  has  been  shown,  to  defeat  the  right  of  the  plaintiff 
below  to  recover  or  to  retain  the  possession,  which  he  has  obtained 
of  the  property.  Neither  can  it  be  objected  now,  after  a  trial  has 
been  had,  supposing  the  fact  to  be  so,  that  the  pleas  are  inconsist- 
ent or  contradictory,  because  the  plaintiff  below  must  be  considered 
as  having  had  the  sanction  of  the  court  to  plead  them,  by  obtain- 
ing leave  of  it  for  that  purpose,  without  which  they  could  not  have 
been  pleaded  according  to  the  statute.  If  the  plaintiff  had  con- 
ceived that  the  pleas  were  exceptionable,  because  repugnant  or 
contradictory,  he  ought  to  have  moved  the  court  below  before  he 
replied  to  them,  or,  at  latest,  before  the  trial,  to  have  stricken  out 
such  of  them  as  was  necessary  to  remove  the  inconsistency.  Nor 
am  I  inclined  to  think  that  it  ought,  after  a  trial,  to  avail  the  plain- 
tiff below  any  thing,  if  one  or  more  of  the  defendant's  pleas  were 
bad,  provided  one  of  them  appears  to  be  good,  and  sufficient  to 
sustain  and  justify  the  finding  or  verdict  of  the  jury.  Though  the 
rule  is  settled,  by  authority,  that  a  judgment  can  not  be  entered 
upon  a  general  verdict  in  favour  of  the  plaintiff,  where  his  declara- 
tion contains  two  or  more  counts,  one  of  which  is  bad;  yet  I  am 
not  aware  that  this  rule,  or  the  principle  of  it,  has  ever  been  ex- 
tended and  applied  to  the  case  of  a  general  verdict  in  favour  of  a 
defendant,  when  he  has  put  in  several  pleas,  some  of  which  only 
are  bad.  If  there  be  one  good  plea  among  them,  going  to  meet 
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the  plaintiff's  whole  cause  of  action,  there  seems  to  be  no  good 
reason  why  the  defendant  should  not  have  judgment  upon  the  ver- 
dict. Because,  if  evidence  was  given  on  the  trial  tending  to  prove 
the  good  plea,  it  ought  to  be  presumed  that  the  jury  founded  their 
verdict  upon  that  evidence,  and  intended  to  find  the  issue  joined 
on  that  plea  in  favour  of  the  defendant;  and  that  the  unavailable 
pleas,  and  the  evidence  that  was  given  in  support  of  them,  were 
left  out  of  view  by  the  jury  in  giving  their  verdict.  This  is  the  rule 
in  criminal  cases,  even  against  defendants,  where  the  most  dear 
and  valuable  of  all  rights  belonging  to  the  citizen  are  involved;  so 
that  if  a  defendant  be  found  guilty  by  the  jury,  generally,  upon  an 
indictment  containing  several  counts,  some  of  which  are  bad  and 
others  good,  it  shall  be  intended,  if  the  evidence  warranted  it,  that 
the  jury  found  him  guilty  on  the  good  counts.  If,  however,  in 
either  case,  there  should  be  no  evidence,  in  the  opinion  of  the  court 
before  whom  the  trial  is  had,  to  justify  the  jury  in  finding  a  verdict 
for  the  defendant  upon  the  good  plea,  or  a  verdict  of  guilty  against 
him  on  the  good  counts  in  the  indictment,  the  court  then,  without 
hesitation,  ought  to  set  the  verdict  aside  and  grant  a  new  trial;  but 
it  forms  no  ground  for  a  court  of  error  to  interfere  and  grant  relief. 
Hence  the  second  plea  on  the  part  of  the  defendant,  claiming  the 
exclusive  property  in  the  goods  as  belonging  to  himself,  being  suf- 
ficient to  sustain  the  verdict  of  the  jury,  we  might  presume,  if  the 
other  pleas  were  insufficient  to  support  the  verdict  and  to  account 
for  the  finding  of  the  jury,  that  they  intended  their  verdict  should 
be  applied  to  the  issue  joined  on  that  plea. 

Neither  can  it  be  objected,  and  more  especially  by  the  plaintiff, 
after  a  trial  has  been  had  and  a  verdict  given  for  the  defendant, 
that  the  property  is  not  described  with  sufficient  certainty  in  the 
declaration.  It  would  seem  to  be  contrary  to  a  proper  sense 
of  moral  as  well  as  municipal  justice,  to  permit  a  party  to  derive 
any  advantage  from  his  own  omission  or  default.  But  the  decla- 
ration, according  to  the  rule  as  now  settled  in  replevin,  would 
seem  to  be  good  enough;  if  it  be  certain  to  a  general  intent,  it  is 
sufficient,  especially  after  verdict.  In  Kempston  v.  Nelson,  Bacon's 
J3br.  tit.  Replevin  H,  MSS.  case,  where  the  declaration  was  for 
taking  divers  goods  and  chattels,  to  wit,  a  certain  parcel  of  lint  and 
a  certain  parcel  of  paper,  the  defendant  avowed  for  rent;  and  after 
a  verdict  for  the  plaintiff,  an  exception  was  taken  in  arrest  of  judg- 
ment, that  the  declaration  was  uncertain  in  not  specifying  the  quan- 
tities contained  in  the  parcels;  but  Parker  C.  J.,  who  delivered  the 
opinion  of  the  court,  said  that  the  declaration  would  undoubtedly 
have  been  ill  on  demurrer;  but  the  defendant  having  avowed  the 
taking  of  the  goods  in  the  declaration,  the  avowry  had  cured  the 
defect,  as  thereby  both  parties  were  agreed  what  the  goods  were; 
and  the  defendant  himself  having  prayed  a  return  of  them,  there 
was  no  controversy  between  him  and  the  plaintiff  about  them:  and 
to  oblige  the  plaintiff  to  a  greater  certainty  would  have  been  of  no 
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service;  for  if  he  had  demanded  500  reams  of  paper  and  proved 
only  one,  he  must  recover;  for  in  torts,  if  the  plaintiff  prove  any 
part  of  his  case,  it  is  sufficient;  and  as  to  the  difficulty  of  deliver- 
ing the  goods  upon  a  relorno  habendo,  in  case  the  avowant  pre- 
vailed, he  said  there  was  no  weight  in  that  objection;  for  the  sheriff, 
when  he  came  to  make  a  return,  might  have  the  defendant's  assist- 
ance to  show  him  which  were  the  goods;  and  he  was  not  obliged 
to  execute  the  writ,  unless  somebody  attended  to  point  out  the 
things  he  was  to  deliver;  and  it  is  a  good  return  for  him  to  make 
"quod  nil  Hits  venit  ex  parte  defend'  ad  ostend'  averia;"  Rast. 
570  b,  Dalt.  Sheriff,  274;  and  the  case  of  Mone  v.  Clypsam,  Jill. 
33,  Sly.  71,  S.  C.,  was  fully  considered  and  overruled,  2  Saund. 
74  b,  n.  Here,  in  the  case  before  us,  the  defendant  pleaded  pro- 
perty in  the  goods  and  chattels  mentioned  in  the  declaration, 
which  cured  any  defect  that  otherwise  might  have  been  taken  ad- 
vantage of,  because  it  thereby  appeared,  as  Chief  Justice  Parker 
says,  that  both  parties  were  agreed  as  to  what  the  goods  were;  and 
when  the  sheriff  comes  to  make  a  return  of  the  goods,  he  can  have 
the  defendant's  assistance  in  pointing  them  out:  so  that  all  the 
objections  raised  on  the  ground  of  uncertainty,  are  thus  removed. 

The  arrest  of  the  judgment  by  the  court  below  is  reversed,  and 
judgment  entered  on  the  verdict  in  favour  of  the  plaintiff  in  error. 


Himes  against  Barnitz. 

Mutual  demands  do  not  necessarily  extinguish  each  other  by  operation  of  law: 
set-off  is  permissive,  not  compulsory;  and  if  there  be  no  agreement  between  the 
parties,  either  may  hold  and  set  off  his  claim,  or,  if  he  choose,  assign  it  and 
leave  the  other  party  to  his  legal  remedy. 

In  the  appropriation  of  the  proceeds  of  a  sheriff's  sale,  though  a  party  claimant 
has  a  prior  judgment,  yet,  if  insolvent,  he  shall  not  take  the  money  raised,  to 
the  prejudice  of  a  subsequent  judgment  creditor  to  whom  he  is  bound  as  surety 
for  the  payment  of  his  judgment. 

The  assignee  of  a  judgment  takes  it  subject  to  all  the  equities  existing  between 
the  assignor  and  other  persons  at  the  time. 

The  fact  of  an  assignment  of  a  judgment  having  been  filed  of  record  with  the 
papers,  does  not  dispense  with  the  necessity  of  calling  the  subscribing  witness 
to  it. 

One  who  has  assigned  a  claim  as  a  collateral  security  for  the  payment  of  a 
debt  due  by  him,  is  incompetent  to  testify  in  a  suit  brought  to  recover  that  claim, 
although  released  by  the  person  to  whom  he  made  the  assignment,  if  it  appear 
that  he  had  previously  been  discharged  under  the  insolvent  laws,  and  made  a 
transfer  for  the  benefit  of  his  creditors. 

Entries  in  a  book,  of  payments  made  for  another,  may  be  given  in  evidence, 
if  accompanied  by  proof  that  the  person  had  constant  access  to  the  books  and 
assented  to  the  entries. 
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ERROR  to  the  common  pleas  of  Cumberland  county. 

George  Himes,  Lewis  Harlan,  Arabella  McClure,  administratrix 
of  David  McClure,  and  Carlisle  Bank  against  Charles  Barnitz. 

Issue  directed  by  the  court  to  try  the  right  to  the  proceeds  of  the 
sale  of  the  real  estate  of  Peter  Ege,  sold  by  the  sheriff. 

The  testimony  and  bills  of  exception  taken  in  this  case  were  very 
voluminous.  It  is  unnecessary  to  make  any  other  statement  of  it 
than  that  contained  in  the  opinion  of  the  court. 

Graham  and  Alexander,  for  plaintiffs  in  error. 
Gaulla/ier  and  Biddle,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  involves  so  great  a  variety  of  matters, 
that  it  is  no  easy  task  to  place  it  in  order  and  render  it  intelligible. 
As  far  as  can  be  collected  from  the  paper-book  and  statements  fur- 
nished during  the  argument,  it  appears  to  be  as  follows: 

Michael  Ege,  Sen.,  of  Cumberland  county,  was  largely  concerned 
in  conducting  several  establishments  for  the  manufacture  of  iron, 
and  died  in  the  year  1814,  leaving  three  sons,  Peter,  George,  and 
Michael,  and  two  daughters,  Mrs  Chambers  and  Mrs  Wjlson.  The 
three  sons  took  out  letters  of  administration,  and  on  a  settlement  of 
their  accounts  by  Peter  and  George,  respectively,  they  were  in  ad- 
vance to  the  estate  certain  sums.  Michael  Ege,  Jun.,  administered 
the  chief  part  of  the  estate,  and  died  leaving  a  will,  and  appointing 
John  B.  Gibson,  Esq.  and  his  wife  Mary  Ege  his  executors.  After 
the  death  of  his  father,  Peter  Ege  appears  to  have  continued  in  the 
iron  business  at  a  furnace  and  forge,  and  became  indebted  to  his 
brother  Michael  in  his  lifetime.  The  executors  of  Michael  obtained 
several  judgments  against  Peter  Ege  in  1828  and  1831,  of  which 
two  were  the  judgments  now  in  dispute,  viz.,  No.  173,  August  term 
1831,  entered  November  5,  1831,  for  1319  dollars,  and  revived  Ja- 
nuary 3,  1835,  by  award  on  scire  facias;  No.  65,  April  term  1835, 
for  1575  dollars  98  cents;  and  No.  174,  August  term  1835,  entered 
November  5,  1831,  for  2049  dollars  60  cents,  and  revived  also  Jan- 
uary 3, 1835,  by  award  on  scire  facias  for  No.  66,  April  term  1835, 
for  2438  dollars  54  cents.  The  other  two  judgments  were  otherwise 
disposed  of,  and  were  not  in  question  in  this  case.  Besides  these 
judgments  in  1831,  Peter  Ege  was  indebted  to  the  executors  of 
Michael  Ege  in  1432  dollars  57  cents  for  pig  metal  sold  in  August 
1835.  In  1834  other  judgments  were  entered  by  various  indivi- 
duals against  Peter  Ege,  of  which  the  judgments  in  favour  of  the 
defendants,  George  Himes,  Lewis  Harlan,  Arabella  M'Clure,  Ad- 
ministratrix of  David  M'Clure,  and  the  Carlisle  Bank,  stand  next 
in  order  after  the  two  judgments  of  Michael  Ege's  executors,  and 
claim  to  be  paid  out  of  the  fund  in  court  in  preference.  There 
appears  also  to  be  another  judgment  in  that  year  by  John  H.  Wea- 
ver, not  one  of  the  parties  to  this  issue.  It  seems  to  be  admitted 
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that  if  the  judgments  in  the  name  of  Michael  Ege's  executors  have 
been  satisfied  and  relinquished  or  are  not  available  in  the  hands  of 
Barnitz,  in  preference  to  the  defendants,  they  or  some  of  them  are 
entitled  to  the  money  in  question.  The  issue,  however,  is  to  de- 
termine whether  Barnitz  is  entitled,  without  otherwise  deciding  as 
to  the  rights  of  others. 

The  plaintiff,  Barnitz,  claims  the  amount  of  these  judgments  by 
virtue  of  a  transfer  from  Joseph  A.  and  Michael  P.  Ege,  the  sons 
of  Peter  Ege,  who  obtained  it  as  follows:  Peter  Ege  being  under 
great  embarrassment  and  pressed  with  debts,  on  the  6th  of  March 
1835,  leased  his  furnace  and  forge  to  his  sons  at  a  rent,  arid  assigned 
to  them  the  same  day  by  another  instrument,  all  his  stock  and  pro- 
perty at  Pine  Grove  Furnace  and  Laurel  Hill  Forge,  stating  it  to 
be  in  consideration  of  20,000  dollars  to  him  paid  by  his  sons.  It 
was  alleged  that  his  sons  had  incurred  debts,  and  made  payments, 
and  assumed  responsibilities  on  their  father's  account  to  more  than 
this  amount.  In  June  1835,  the  whole  claim  of  Peter  Ege  against 
the  executors  of  Michael  Ege  was  finally  adjusted,  consist  ing  of  two 
items;  one,  the  balance  due  to  him  on  his  own  administration  ac- 
count, 761  dollars  44  cents,  as  of  the  8th  October  1829,  which  was 
agreed  to  be  set  off  against  the  judgment  for  the  book  account.  The 
other  was  the  sum  due  to  him  by  Michael  as  administrator  of  his 
father's  estate,  5346  dollars  45  cents,  with  interest.  Joseph  A.  and 
Michael  P.  Ege,  to  indemnify  themselves,  as  was  alleged,  for  the 
large  advances  made  by  them  to  their  father,  on  the  16th  January 
1837,  obtained  from  their  father  the  following  order  directed  to 
Wm.  M.  Biddle,  Esq.,  attorney  for  estate  of  Michael  Ege,  Jim., 
deceased:  "Dear  Sir,  you  will  please  to  transfer  and  assign  to  Mi- 
chael P.  and  Joseph  A.  Ege  for  their  use,  any  amount  of  the  judg- 
ments in  favour  of  the  estate  of  Michael  Ege,  Jun.,  which  may  be 
liquidated  by  a  settlement  with  said  estate,  and  oblige  yours,  &c., 
Peter  Ege."  On  a  settlement  made  the  7th  of  February  1837,  the 
whole  debt  and  interest  due  from  Michael  Ege's  estate  was  6967 
dollars  86  cents,  and  the  debt  due  by  Peter  Ege  to  Michael  Ege's 
estate  was  7808  dollars  29  cents,  leaving  a  balance  due  from  Peter 
to  Michael  Ege's  estate.  On  the  same  7th  day  of  February  1837, 
Joseph  A.  and  Michael  P.  Ege  obtained  from  their  father  another 
instrument  under  his  seal,  acknowledging  he  had  received  the  sum 
of  6967  dollars  86  cents  in  full  of  the  amount  due  him  for  his  dis- 
tributive share  of  Michael  Ege's  estate,  (5871  dollars  44  cents  in- 
cluding interest,)  and  also  for  the  sum  due  him  on  the  balance  of 
his  own  administration  account  1096  dollars  42  cents,  the  same 
having  been  settled  in  claims  of  the  estate  of  Michael  Ege,  Jun., 
against  him,  in  consideration  of  which  he  thereby  remised,  released, 
and  forever  discharged  the  same  estate.  Taking  this  instrument  to 
Mrs  Kge,  the  executrix,  and  claiming  to  hold  the  demand  due  to 
their  father,  by  assignment  from  him,  the  sons,  Joseph  A.  and  Mi- 
chael P.  Ege,  obtained  from  her  a  paper  under  her  seal,  acknow- 
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ledging  to  have  received  from  them  the  sum  of  3678  dollars,  in 
consideration  of  which  she  assigned  to  them  the  judgment  No.  66, 
April  term  1834,  and  933  dollars  50  cents  of  the  other  judgment 
No.  65,  April  term  1834,  leaving  840  dollars  43  cents  of  the  latter 
due  her. 

The  defendants  now  contend,  first,  that  this  assignment  from  the 
father  to  the  sons  was  without  any  consideration  passing  from  the 
sons,  and  therefore  was  fraudulent  and  void;  to  which  the  plaintiff 
answers  that  there  was  such  a  consideration  namely,  moneys  paid 
and  advanced  by  the  sons  to  the  father.  They  contend,  secondly,  that 
at  the  time  when  the  judgments  were  entered  on  the  awards,  3d 
January  1835,  there  was  an  explicit  agreement  between  Mr  Alex- 
ander for  the  executors  of  Michael  Ege,  and  Mr  Oliver,  agent  for 
Peter  Ege,  that  the  sum  due  to  Peter  Ege  on  the  administration 
account  of  Michael  should  be  set  off  against  the  amount  of  the 
judgments,  as  soon  as  the  former  should  be  ascertained,  the  admi- 
nistration accounts  being  then  depending  in  court  in  controversy, 
and  not  finally  adjusted  till  June  1835,  when  the  exact  balance  due  to 
Peter  was  ascertained.  To  this  the  plaintiff  replies  that  no  such 
agreement  was  made,  and  evidence  on  both  sides  was  given.  The 
plaintiff  also  says  that  if  such  agreement  was  made,  yet  it  was 
executory,  and  would  not  bind  the  claim  in  the  hands  of  P.  Ege  so 
as  to  affect  it  when  transferred  to  his  assignee  for  valuable  con- 
sideration. Thirdly,  it  is  objected  that  in  point  of  law,  the  two 
demands  extinguished  each  other,  so  far  as  the  lesser  sum  paid  the 
greater,  and  that  after  this,  M.  Ege  could  not  assign  it.  The 
answer  is,  that  set-off  is  permissive,  not  compulsory,  and  that  if 
there  were  no  agreement,  either  might  hold  and  set  off  his  claim, 
or,  if  he  chose,  assign  it  and  leave  the  other  party  to  his  legal 
remedy. 

On  the  2d  of  August  1837,  J.  A.  and  M.  P.  Ege  purchased  a 
store  of  goods  of  the  plaintiff,  Charles  Barnitz,  for  which  they  gave 
him  five  promissory  notes  of  that  date,  of  1000  dollars  each,  except 
the  last  which  was  for  1496  dollars  19  cents,  payable  in  eight,  four- 
teen, twenty-two,  thirty  and  thirty-eight  months,  and  by  an  instru- 
ment under  seal,  reciting  these  two  notes,  assigned  these  two  judg- 
ments against  their  father  as  a  collateral  security  for  the  payment  of 
the  notes,  and  upon  payment  thereof,  the  judgments  to  be  transferred 
to  them.  Parol  evidence  was  given  for  the  purpose  of  showing 
that  Barnitz  had  examined  into  the  matters  connected  with  the 
assignment  of  the  judgments  to  the  sons. 

There  is  another  fact  in  the  case  which  is  material  in  regard  to 
Mrs  McCIure,  one  of  the  defendants  in  this  issue,  and  the  only  one 
of  them  whom  it  concerns.  It  appears  that  previous  to  the  6th  of 
March  1835,  a  number  of  the  creditors  of  P.  Ege,  among  whom 
was  D.  McCIure,  had  issued  executions  on  their  judgments  against 
him,  and  had  levied  on  his  personal  estate,  which  on  that  day  was 
sold  by  him  to  his  sons.  To  get  rid  of  these  executions,  the  sons, 
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by  a  note  annexed  to  the  bill  of  sale,  stated  that  the  20,000  dollars 
consideration  money  of  the  sale  was  paid  as  follows:  liens  on  the 
personal  property,  being  executions  in  the  following  cases:  Carlisle 
Bank,  &c.  &c.,  McClnre,  <$*c.,  and  at  the  close  there  is  this  engage- 
ment: "Joseph  A.  Ege  and  Michael  P.  Ege  engage  to  Peter  Ege 
to  discharge  the  above  debts,  and  they  hereby  undertake  to  the 
respective  creditors  to  pay  the  said  debts."  Signed,  J.  A.  Ege  and 
M.  P.  Ege. 

The  question  in  this  cause,  is,  whether  Barnitz's  judgments  are 
entitled  to  be  first  paid:  and  it  is  contended  in  the  first  place,  that 
they  were  satisfied  and  extinguished1  to  the  amount  of  the  claims 
by  Peter  Ege  against  Michael's  executors,  existing  at  the  time  these 
judgments  were  rendered,  viz.  3d  of  January  1835.  Set-ofTs,  how- 
ever, between  opposite  claimants,  are  permissive,  not  compulsory. 
The  right  to  defalk  from  the  claim  of  a  plaintiff  the  amount  due  by 
him  to  the  defendant,  is  a  privilege  given  by  our  act  of  assembly 
of  1705,  and  afterwards  by  the  English  statutes  of  set-off,  not  an 
obligation.  It  never  was  supposed  that  if  one  man  sues  another, 
the  defendant  is  obliged  to  set  off  the  debt  due  to  him  from  the 
plaintiff,  and  that  if  he  did  not  choose  to  do  it,  his  demand  could 
be  considered  in  any  respect  impaired,  or  his  right  to  recover  it 
affected.  If  the  defendant  pleads  set-off,  the  plaintiff  may  reply 
the  statute  of  limitations,  though  the  time  had  not  run  out  when 
the  debts  both  existed.  The  only  exception  to  this  rule  is  where 
the  defendant  has  been  required  to  set  off  his  claim  by  legislative 
enactment;  and  there  are  some  instances  of  that  kind  in  our  statute 
book,  to  be  found  in  the  7th  and  20th  sections  of  the  act  of  the  20th 
of  March  1810,  relative  to  justices  of  the  peace. 

But  these  special  legislative  provisions  prove  the  rule  of  the  com- 
mon law  to  be  different.  Then  if  the  party  himself  do  not  choose 
to  extinguish  his  claim  by  set-off,  a  third  person  has  no  right  to  say 
he  has  done  so,  unless  he  can  show  some  equity  in  himself  which 
requires  it,  or  some  duty  on  the  party  imposing  on  him  an  obliga- 
tion, to  make  this  set-off  and  extinguishment.  Subsequent  judg- 
ment creditors  are  third  persons,  with  respect  to  whom,  ordinarily, 
no  such  equity  exists,  and  no  such  duty  arises,  though  there  may  be 
cases  in  which  it  may.  In  Com.  v.  Clarkson,  1  Rawle  291,  the 
defendant  was  an  officer  accountable  to  the  commonwealth  for  fees 
of  office.  He  suffered  his  fees  to  remain  in  the  hands  of  the  sheriff 
without  collecting  them,  retaining  in  his  hands  fees  belonging  to  the 
sheriff.  It  was  his  duty  to  the  commonwealth  to  collect  his  fees,  as 
received  by  the  sheriff,  in  order  that  they  might  be  charged  with 
the  tax  to  the  common  wealth,  or  to  have  settled  forthwith  with  the 
sheriff,  and  set  off  one  against  the  other.  Not  doing  so,  he  was 
either  chargeable  with  an  omission  of  his  duty  to  the  detriment  of 
the  public  treasury,  or  with  the  alternative  of  being  considered  as 
having  actually  appropriated  the  one  to  balance  the  other,  and 
holding  it  as  his  own;  and  the  latter  was  to  be  presumed  rather  than 
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the  former.  In  Conrad  v.  Hopkins,  2  Rawh  316,  it  was  a  contri- 
vance to  throw  upon  an  innocent  purchaser  a  claim  of  which  the 
party  had  in  his  hands  the  means  of  payment.  We  think,  therefore, 
there  was  no  error  in  the  answer  of  the  court,  to  the  position  laid 
down  by  the  plaintiff's  counsel  in  the  point  first  put,  that  the  claims 
of  Peter  Ege  must  be  set  off  so  far  as  their  amount  would  go  against 
the  judgments  of  M.  Ege's  executors,  and  extinguish  them  to  that 
extent:  and  we  think  the  judgments  might  still  be  considered  as  sub- 
sisting, if  the  executors  of  Mrs  Ege  chose  so  to  treat  them. 

If,  however,  at  the  time  these  judgments  were  rendered,  there 
was  an  agreement  by  the  executors  of  M.  Ege  by  their  agent  on  the 
one  side,  and  Peter  Ege,  by  his  agent  on  the  other,  that  the  claims 
of  Peter  Ege,  when  ascertained  and  settled,  should  be  deducted 
from  the  amount  of  these  judgments,  I  see  no  reason  why  such  an 
agreement  should  not  be  valid  and  obligatory,  and  why  third  per- 
sons, who  had  an  interest  in  such  a  bargain,  might  not  insist  on  its 
fulfilment  for  their  benefit.  Had  it  not  been  for  such  agreement,  it 
might  be  said  the  judgments  would  not  have  been  obtained  to  that 
amount,  or  perhaps  not  left  after  the  administration  accounts  were 
settled,  and  then  only  for  the  balance.  Now  an  actual  payment 
of  a  judgment  may  be  taken  advantage  of  by  third  persons — why 
should  not  an  agreement  that  certain  funds  to  be  received  at  a  future 
day  should  be  applied  to  its  payment,  be  considered  as  such  an  ap- 
propriation? But  this  is  when  things  continue  in  the  same  state 
until  the  satisfaction  is  received:  for  if  the  party  to  make  it  disables 
himself  from  doing  it,  the  rule  does  not  apply.  Here  it  is  alleged 
that  previous  to  the  20th  of  February  1837,  when  Mrs  Ege  assigned, 
Peter  Ege  had  disposed  of  his  claim  to  his  sons,  and  that  the  release 
of  the  Sth  of  February  1S37,  though  in  the  name  of  Peter  Ege,  was 
really  by  him  for  the  use  of  his  sons,  who  made  a  new  contract  with 
Mrs  Ege  for  the  transfer  of  the  judgments  to  them:  and  this  was 
a  question  of  fact  on  the  evidence. 

A  third  question  to  be  considered,  is,  supposing  these  judgments 
to  be  available  in  the  hands  of  Joseph  H.  and  M.  P.  Ege,  as  against 
subsequent  judgment  creditors,  under  tH<f other  circumstances  of  this 
case,  has  not  Mrs  McClure,  the  administratrix  of  David  McClure, 
one  of  the  defendants,  and  a  subsequent  judgment  creditor,  a  su- 
perior equity,  which  would  preclude  Joseph  H.  and  M.  P.  Ege  from 
setting  up  these  judgments  against  her.  so  as  to  prevent  her  from 
receiving  the  amount  of  her  judgment  from  the  proceeds  of  sale? 
And  the  ground  on  which  her  counsel  contend  that  she  has,  is,  that 
she  was  one  of  the  judgment  creditors  who  had  levied  executions 
on  the  personal  property  of  Peter  Ege,  which  he  afterwards  sold  to 
Joseph  A.  and  M.  P.  Ege,  on  the  6th  of  March  1835,  and  that  in 
consideration  of  their  releasing  this  property  from  the  liens  of  their 
executions,  Joseph  A.  and  M.  P.  Ege  undertook  to  Peter  Ege,  and 
also  to  these  respective  creditors,  to  pay  their  debts.  They  thus 
became  themselves  the  debtors  of  Mrs  McClure,  and  sureties  for 
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Peter  Ege,  and  they  ought  not  now  to  be  permitted  to  purchase  in 
a  prior  judgment,  and  thus  sweep  away  this  money  from  their 
creditor,  pufit  into  their  own  pockets,  and  leave  Mrs  McClure  no 
remedy  but  against  them  now  insolvent:  but  that  they  are  in  equity 
bound,  on  receiving  this  money,  to  pay  Mrs  McClure,  and  therefore 
the  court  should  allow  her  to  take  it  at  once,  on  her  judgment,  in 
preference  to  them.  And,  in  this  position,  we  think  the  counsel 
right,  and  that  the  case  is  the  same  in  principle  with  the  case  of 
Erb's  appeal,  already  decided  by  this  court,  and  reported  in  2  Penn. 
Rep.  296,  where  it  was  held,  that  though  a  party  has  the  prior  judg- 
ment, yet,  if  insolvent,  he  shall  not  take  the  money  raised  by  a  sale 
of  real  estate  under  it,  to  the  prejudice  of  a  subsequent  judgment 
creditor,  to  whom  he  is  bound  as  surety  debtor  for  the  payment  of 
his  judgment,  but  the  proceeds  of  sale  will  be  appropriated  to  the 
latter.  We  think,  in  the  answer  of  the  court  to  the  third  point, 
there  was  error. 

The  only  question  that  remains  to  be  considered  in  the  charge  of 
the  court,  is,  \yhether  Barnitz  is  in  a  better  situation,  in  law  or 
equity,  than  Joseph  A.  and  M.  P.  Ege  would  be;  and  we  think  he 
is  not.  He  is  not  an  assignee  of  a  negotiable  instrument,  but  of  a 
chose  in  action,  a  judgment,  which  he  takes  subject,  in  point  of  law, 
to  all  the  equities  existing  between  his  assignors  and  other  persons 
at  the  time.  He  is  not  a  purchaser  for  a  valuable  consideration;  on 
the  contrary,  he  received  it  only  as  a  collateral  security  for  the  pay- 
ment of  the  notes  to  the  full  amount  of  the  consideration  money. 
Arid  it  would  seem,  from  all  the  parol  evidence  that  we  have  on 
the  subject,  that  he  had  actual  notice  of  the  origin  and  nature  of  the 
claim  at  the  time  he  took  it.  I  perceive  no  equity  in  his  claim 
which  is  sufficient  to  countervail  the  clear  equity  existing  in  Mrs 
McClure  against  Joseph  A.  and  M.  P.  Ege.  I  am  therefore  of 
opinion  that  the  court  erred  in  their  answer  to  the  second  point,  and 
that  Mrs  McClure,  as  administratrix  of  D.  McClure,  was  entitled 
to  be  paid  the  amount  of  her  claim  on  her  judgment,  in  preference 
to  the  plaintiff. 

Twelve  bills  of  exceptions  to  evidence  were  taken  by  the  de- 
fendants below. 

1.  The  first  was  to  the  admission  of  the  transfer  by  Mary  Ege, 
dated  the  20th  of  February  1837,  to  J.  A.  and  M.  P.  Ege,  without 
being  first  proved  by  the  subscribing  witness,  F.  Watts,  Esq.     As 
Mr  Watts  was  afterwards  called,  and  proved  the  transfer,  the  defect 
in  the  evidence  was  cured. 

2.  The  second  exception  is  similar.     It  was  to  the  admission  of 
the  transfer  by  Joseph  A.  and  M.  P.  Ege,  to  the  plaintiff  Charles 
Barnitz,  dated  the  2d  of  August  1837,  without  calling  John  M. 
Woodburn,  the  subscribing  witness.     This  objection  was  certainly 
fatal.     It  is  a  settled  rule,  that  where  a  paper  is  executed  in  the 
presence  of  a  subscribing  witness,  and  attested  by  him,  his  evidence 
of  the  execution  is  the  best,  and  the  party  is  bound  to  resort  to  it, 
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unless  in  some  special  cases.  The  mere  filing  the  paper  in  the  pro- 
thonotary's  office,  as  a  document  in  the  cause,  could  not  enable  the 
plaintiff  to  dispense  with  this  rule  of  law.  It  cannot  be  urged  that 
the  paper  was  not  material,  because  the  issue  trying  was,  whether 
Charles  Barnitz  was  entitled  to  the  money  in  court.  This  paper 
was  offered  as  the  evidence  of  his  title,  and  was  therefore  material 
to  the  issue. 

3.  Joseph  Ege  was  called  as  a  witness  on  behalf  of  the  plaintiff, 
and  objected  to  by  the  defendants,  as  being  interested  in  the  cause. 
A  release  was  then  produced  from  the  plaintiff  to  him,  dated  the 
21st  of  January  1839.  The  assignment  to  the  plaintiff  having  been 
a  collateral  security  for  the  payment  of  certain  notes,  the  defendants 
alleged  that  some  of  the  notes  were  assigned,  and  the  plaintiff  was 
called  on  to  produce  them.  The  defendants  then  called  Mr.  Watts, 
from  whose  testimony  it  appeared  that  one  of  these  notes  had  been 
assigned  to  Galbraith  Ege  by  the  plaintiff.  Another  witness  then 
testified  that  the  note  referred  to  was  500  dollars,  some  of  the 
original  notes  being  divided  at  the  request  of  the  plaintiff,  and  that 
the  plaintiff  had  told  the  witness  there  were  other  notes  assigned. 
Galbraith  Ege  then  produced  a  note  dated  March  2Sth  1838,  from 
Joseph  A.  and  M.  P.  Ege,  to  him,  which  was  admitted  to  have  been 
a  substitution  for  a  former  note. 

The  claim  in  the  present  suit  was  assigned  to  Charles  Barnitz  by 
Joseph  A.  Ege  and  his  brother,  as  collateral  security  for  the  notes 
given  by  them  in  payment  of  the  store  purchased,  and  not  as  the 
absolute  property  of  the  plaintiff.  Therefore,  if  Joseph  A.  &  M. 
P.  Ege  should  afterwards  pay  these  notes,  they  would  be  entitled 
to  call  upon  the  plaintiff  to  return  the  judgments  or  their  value; 
and  this  indeed  the  assignment  of  the  2d  of  August  1837  expressly 
stipulates.  They  had,  therefore,  prima  facie  an  interest  in  the 
success  of  the  claim  of  the  plaintiff  in  this  suit.  That  interest  is 
not  got  rid  of  by  the  plaintiff's  release  to  one  of  them:  for  if  he 
held  the  notes,  and  the  release  extinguished  his  claim  on  them,  this 
would  be  tantamount  to  his  payment,  and  they  might  call  for  the 
restoration  of  the  judgments  or  their  proceeds.  If  the  notes  were 
not  released,  or  had  been  parted  with,  they  continued  liable  to  the 
holders  of  the  notes,  and  if  they  afterwards  paid  them,  might  call 
for  the  restoration  of  the  collateral  security.  Their  release  to  him 
of  their  claim  to  that  restoration,  if  such  had  been  made,  would 
seem  to  be  more  pertinent,  were  it  not  that  they  had  taken  the  bene- 
fit of  the  insolvent  laws,  and  parted  with  their  right  in  the  judg- 
ments to  their  assignees.  If,  as  is  suggested  by  the  court  below, 
the  transfer  of  the  notes  by  the  plaintiff  to  third  persons  carried  with 
it  a  claim  on  the  collateral  security  taken,  Joseph  A.  &  M.  P.  Ege 
were  still  interested  in  the  realization  of  that  security  by  such 
assignees:  because,  if  it  went  to  pay  the  note-holders,  it  relieved 
them  so  far  from  liability,  or  if  they  paid  the  notes,  their  assignees 
could  claim  a  restoration  of  the  collateral  security,  and  by  reason 
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of  the  resulting  interest  they  had  in  the  property  transferred  to  their 
assignees  under  the  insolvent  laws,  they  were  interested  in  every 
claim  which  such  assignees  might  have  against  others.  It  would 
seem,  therefore,  that  whether  the  plaintiff  had  parted  with  the 
notes  or  not,  Joseph  A.  Ege  had  an  interest  in  the  plaintiff's  suc- 
cess in  the  suit,  in  recovering  the  amount  of  these  judgments,  and 
ought  to  have  been  rejected. 

4.  The  fourth  exception  is  to  the  admission  of  the  order  by  Peter 
Ege  on  W.  M.  Riddle,  Esq.,  as  attorney  for  the  estate  of  M.  Ege, 
Jun.,  deceased,  dated  the  16th  of  January  1837.     This  is  an  order 
on  him  to  transfer  to  his  sons,  for  their  use,  any  amount  of  the  judg- 
ments in  favour  of  the  estate  of  Michael  Ege,  Jun.,  deceased,  which 
might  be  liquidated  with  said  estate.     Peter  Ege  had  certainly  no 
right  or  power  to  transfer  to  another,  judgments  against  himself  in 
favour  of  his  creditor.  As  worded,  the  order  involves  an  absurdity. 
As  showing  an  assignment  of  his  claims  against  Michael  Ege  to  his 
sons,  it  is  nugatory,  for  it  does  not  purport  to  do  any  such  thing. 
Taken  in  connection  with  other  evidence  to  show  such  assignment, 
and  as  explained, by  that  evidence,  it  might  be  treated  as  done  with 
a  design  to  carry  the  assignment  into  effect.     Without  some  such 
explanation,  I  should  deem  it  inadmissible.     The  plaintiff  offered 
to  accompany  it  with  something  of  that  kind,  and  evidence  to  show 
an  assignment  in  consideration  of  the  advance  of  funds  by  the  sons 
on  their  father's  account  was  given.     It  could  only  be  by  reason  of 
such  further  evidence  the  paper  could  be  received  at  all. 

5.  This  exception  seems  not  to  be  substantiated,  for  the  reasons 
stated  by  the  court  below. 

6.  The  sixth  exception  was  to  the  evidence  of  Joseph  A.  Ege, 
that  he  and  his  brother  owned  the  funds  transferred  to  them  in  con- 
sideration of  advancements  by  and  for  their  father,  Peter  Ege,  and 
his  agreements,  with  which  the  executors  of  Michael  Ege,  were 
satisfied  in  regard  to  the  judgments  assigned  to  them.     I  perceive 
no  error  in  this. 

The  7th,  8th,  9th,  and  10th  relate  to  entries  in  the  books  kept  for 
Joseph  A.  &  M.  P.  Ege,  after  their  purchase  of  charges  against 
Peter  Ege  for  moneys  paid  on  his  account.  Evidence  had  been 
given  that  Peter  Ege  knew  of  these  payments,  and  of  the  manner 
of  keeping  the  books,  and  assented  to  it:  that  he  would  corne  down 
to  the  works  and  assent  to  nearly  all  the  entries  of  the  clerk:  that 
he  had  free  intercourse  before  and  after.  Under  these  particular 
circumstances  we  think  the  books  might  go  in  evidence  to  the  jury, 
though  such  entries  would  not  ordinarily  be  evidence  to  prove  the 
payment  of  a  debt  on  account  of  another. 

1 1.  The  eleventh  is  the  receiving  in  evidence  judgments  assumed 
and  paid  by  Joseph  A.  &  M.  P.  Ege  for  P.  Ege,  after  the  7th  of 
February,  1837,  the  said  debts  having  been  owing  to  Peter  previ- 
ously. I  am  not  able  to  see  the  bearing  of  this  evidence  on  the 
issue.  Before  that  date  all  the  transactions  in  question  were  closed, 
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and  it  is  not  alleged  that  these  payments  were  under  any  previous 
responsibility,  but  were  new  assumptions. 

12.  Evidence  was  received  to  show  the  largo  amount  of  indebt- 
edness of  Joseph  A.  &  M.  P.  Ege,  growing  out  of  the  business 
referred  to.  It  is  not  easy  to  understand  the  extent  of  this  evidence. 
If  the  business  referred  to  consisted  of  the  responsibilities  assumed 
by  Joseph  A.  &  M.  P.  Ege  before  the  assignment  of  the  judgment, 
or  even  payments  afterwards  on  their  account,  it  might  be  relevant 
to  show  the  consideration  of  the  assignment;  otherwise  it  seems  to 
be  irrelevant  and  embarrassing  in  its  tendency. 

Judgment  reversed, -and  venire  facias  de  novo  awarded. 


Aulenbaugh  against  Umbehauer. 

A  sheriff" is  bound  by  the  statute  to  sell  the  debtor's  interest  in  real  estate  levied, 
whatever  it  may  be,  without  terms  or  condition  affecting  the  title. 

ERROR  to  the  common  pleas  of  Berks  county. 

Ejectment.  Daniel  Umbehauer  and  Henry  Umbehauer  against 
Andrew  Aulenbaugh.  The  land  in  dispute  was  the  estate  of 
Francis  Umbehauer,  who  died  intestate,  leaving  a  widow  and  issue 
seven  children.  The  title  of  all  the  children  became  vested  in 
Peter  Umbehauer,  by  conveyances.  Andrew  and  Jacob  Aulen- 
baugh obtained  a  judgment  against  Peter  Umbehauer,  upon 
which  an  execution  issued,  and  the  land  was  levied  on,  and 
upon  a  venditioni  exponas,  the  sheriff  sold  the  same  to  Andrew 
Aulenbaugh,  expressly  "subject  to  the  payment  of  506  dollars,  the 
interest  to  be  paid  yearly  unto  the  widow  and  relict  of  Francis 
Umbehauer,  deceased,  and  after  her  decease,  the  principal  to  be 
paid  to  the  legal  representatives  of  said  deceased."  And  the  she- 
riff's deed  conveyed  the  land  subject  to  the  same  condition.  After 
the  death  of  the  widow,  this  ejectment  was  brought  by  two  of  the 
"  legal  representatives"  of  Francis  Umbehauer,  to  enforce  the  pay- 
ment of  their  share  of  the  said  principal  sum  of  506  dollars.  And 
the  court  below  instructed  the  jury  that  the  plaintiff's  were  entitled 
to  recover.  The  jury  found  a  verdict  for  the  plaintiffs,  to  be  released 
upon  the  payment  of  300  dollars  74  cents  in  six  months. 

Smith  for  plaintiffs  in  error. — Plaintiffs  are  not  entitled  to  reco- 
ver the  land,  or  any  part  of  it,  for  the  sheriff  could  not  create  a  lien 
on  the  land,  which  was  no  lien  before;  7  fVatts  59;  Helman  v. 
Helman,  4  Rawle  448;  Reigel  v.  Sieger,  2  Penn.  Rep.  340.  The 
plaintiffs  in  the  judgment  against  Peter  Umbehauer  were  the  real 
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purchasers  at  sheriff's  sale;  their  title  relates  back  to  the  date  of  the 
judgment,  22d  April,  1816.  Daniel  Umbehauer  and  Henry  Um- 
behauer, plaintiffs  in  the  ejectment,  had  conveyed  absolutely  to 
Peter  Umbehauer  by  their  deed  dated  4th  February,  1817,  recorded 
30th  November,  1829;  and  after  that,  no  ejectment  could  be  sus- 
tained by  them;  Katiffman  v.  Kauffman,  2  Wharlon  139;  Pidcock 
v.  Bye,  3  Rawle  183. 

Filbert  and  Davis  for  defendants  in  error. — Francis  Umbehauer, 
the  father  of  the  plaintiffs,  died  in  1812,  intestate;  and  between 
that  year  and  1820,  a  family  arrangement  was  entered  into,  where- 
by Peter  Umbehauer  was  to  have  the  land  of  which  intestate  died 
seised,  and  was  to  pay  the  debts;  and  no  proceedings,  therefore, 
were  had  in  the  orphans'  court  to  make  partition.  An  ineffectnal 
attempt  was  made  9th  October,  1812,  to  sell  the  land;  the  con- 
ditions of  sale  were  signed  by  but  five  out  of  seven  heirs;  and 
although  the  land  at  that  sale  was  struck  off  to  Peter  and  Henry 
Umbehauer,  who  signed  the  agreement  to  pay  1180  pounds  for 
it,  yet  that  agreement  never  was  executed;  and  Philip,  Abra- 
ham, Henry  and  Daniel  Umbehauer  afterwards  conveyed  by  deed 
of  4th  February,  1817,  to  Peter  Umbehauer  for  842  pounds  17 
shillings  1  penny;  and  Benjamin  Stump  and  wife  afterwards  con- 
veyed to  Peter  by  deed  of  22d  January,  1818,  for  168  pounds  11 
shillings  5  pence;  and  Philip  Seiler  and  Sybil,  his  wife,  conveyed 
to  Peter  by  deed  dated  3d  June,  1830,  for  299  dollars  19  cents. 

Thus  Peter  Umbehauer  became  the  owner  of  the  land,  and  we 
contend  that  the  testimony  of  witnesses  and  reservations  in  sheriff's 
deed,  and  endorsement  on  conditions  of  sheriff's  sale,  show  that 
he  held  the  land  in  trust  to  pay  the  debts  due  by  Francis  Umbe- 
hauer, and  to  distribute  the  balance  amongst  the  heirs  and  widows; 
that  balance  was  1518  dollais,  and  one-third  of  it,  506  dollars,  was 
due  at  the  widow's  death,  to  wit,  April,  1821.  This  ejectment  is 
brought  to  recover  the  plaintiff's  two-fifths  of  that  one-third,  with 
interest. 

The  lien,  we  say,  was  not  created  by  the  sheriff;  it  had  an 
existence  at  the  time  of  the  sheriff's  sale,  and  defendants,  Andrew 
Aulenbaugh  and  Jacob  Aulenbaugh's  heirs,  are  estopped  from  deny- 
ing it  by  the  conditions  of  sale,  and  by  the  reservation  in  the  deed 
staring  them  distinctly,  clearly  and  broadly  in  the  face;  they  bought 
subject  to  the  lien,  and  the  sheriff  sold  subject  thereto  with  the 
consent  of  all  parties  interested,  and  this  he  had  a  right  to  do; 
Barnet  v.  Weshebaugh,  16  Serg.  8?  Kawle  410;  Twelves  v.  Wil- 
liams, 3  Wharton  492;  Helman  v.  Helman,  4  Rawle  448;  Nurse 
v.  Fetterman,  13  Serg.  fy  Rawle  171;  Ripple  v.  Ripple,  1  Rawle 
386;  Medler  v.  Aulenbach,  2  Penn.  Rep.  355;  P'isher  v.  Kearn,  1 
Watts  259;  Wynn  v.  Brooke,  5  Rawle  108. 

In  Pennsylvania  recourse  has  necessarily  been  had  to  an  action 
of  ejectment  to  execute  a  trust,  and  it  has  been,  therefore,  likened 
mi. — K* 
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to  a  bill  in  equity;  and  sitting  as  a  court  of  chancery,  we  contend 
that  your  Honors  would  sustain  the  present  action:  the  jury  have 
found  the  lien  to  have  existed — the  defendant  is  without  any  equity 
at  all;  and  although,  in  Megarge  v.  Saul,  in  3  Wharton,  this  court 
held  that  ejectment  would  not  lie,  it  was  because  there  was  no  lien; 
and  the  courts  have,  in  cases  similar  to  the  present,  sustained  eject- 
ment; Muse  v.  Fetterman,  13  Serg.  4*  Rawle  171 ;  Galbraith  v.  Fen- 
ton,  3  Serg.  <§•  Rawle  361;  Ripple  v.  Ripple,  1  Rawle  386;  Brown  v. 
Dissinger,  Ibid.  408;  Gilbert  v.  Hoffman,  2  Watts  66;  Eshelman 
v.  Witmer,  Ibid.  263;  Kisler  v.  Kisler,  Ibid.  325;  Knaub  v.  Esseek, 
Ibid.  282.  Ejectment  is  said  to  be  the  proper  mode  of  enforcing  the 
payment  of  instalments  due  on  a  mortgage. 

The  case  of  Riegel  v.  Sieger,  2  Penn.  Rep.,  is  not  in  point,  be- 
cause in  that  case  it  was  held  there  was  no  lien — it  had  merged; 
and  although  it  was  ruled,  in  Pidcock  v.  Bye  and  Kauffman  v. 
KaufFman,  that  case  would  lie  to  enforce  a  lien  on  land,  it  was 
under  the  peculiar  circumstances  of  those  cases.  And  both  Tilgh- 
man  C.  J.  and  Gibson  J.,  in  Galbraith  v.  Fen  ton,  expressly  say, 
that  "  if  a  lien  was  created  on  the  land,  there  is  no  doubt  its  pay- 
ment can  be  enforced  by  ejectment;  and  that  is  the  most  convenient 
way  of  procuring  payment  from  the  proceeds  of  the  real  estate." 

PER  CURIAM. — This  case  was  ruled  in  direct  opposition  to  the 
principle  of  Reigle  v.  Seiger,  that  the  sheriff  is  bound  by  the  statute 
to  sell  the  debtor's  interest,  whatever  it  may  be,  without  terms  or 
condition.-  What  business  had  he,  in  this  instance,  to  liquidate  and 
reserve  the  widow's  interest,  as  if  the  law  were  incompetent  to 
preserve  it  without  his  assistance?  The  endorsement  on  the  con- 
ditions of  sale,  if  not  palpably  illegal,  gave  her  no  new  remedy  nor 
any  new  right;  and  the  deed  made  in  conformity  to  it,  vested  no 
title  in  any  one  but  the  purchaser.  This  species  of  interference  is 
not  only  uncalled  for,  but  productive  of  perplexity  to  the  parties 
and  prejudice  to  the  sale;  of  which  Reigle  v.  Seiger  is  a  pregnant 
proof.  It  happily  seems  to  be  peculiar  to  a  single  county;  and  the 
officer,  if  it  be  persisted  in,  may  one  day  be  awakened  to  its  ille- 
gality, even  there,  by  a  special  action  on  the  case.  We  advise  that 
it  be  discontinued. 

Judgment  reversed, 


May  1839.]  OF  PENNSYLVANIA.  .51 


Newman  against  Rulter. 

When,  by  the  terms  of  a  deed  reserving  rent,  it  is  stipulated  that,  if  the  rent 
should  be  in  arrear  sixty  days,  the  grantor  might  distrain;  and  if  a  sufficient 
distress  should  not  be  on  the  premises,  that  the  owner  of  the  rent  might  enter 
on  the  lots;  to  entitle  the  grantor  to  enter  or  maintain  ejectment,  it  must  appear 
that,  upon  a  distress  made,  there  was  not  sufficient  property  on  the  premises  to 
pay  the  rent. 

Any  act  of  a  lessee,  by  which  he  disaffirms  or  impugns  the  title  of  the  person 
indisputably  entitled  to  the  rent,  is  a  forfeiture  of  the  lease,  and  the  landlord 
may  consider  him  as  his  tenant,  or  as  a  trespasser.  But,  quere?  whether  this 
principle  be  applicable  to  a  grant  of  land  in  fee,  reserving  a  rent  charged  on  it. 

Courts  of  law  and  equity  lean  against  a  construction  which  works  a  forfeiture. 
If  a  lessor  do  any  act  recognizing  the  subsistence  of  the  relation  of  landlord  and 
tenant,  such  as  the  receipt  of  rent,  it  will  prevent  the  operation  of  those  acts  of 
the  tenant  which  would  otherwise  work  a  forfeiture  of  the  lease. 

A  grant  of  an  incorporeal  hereditament  may  be  presumed,  upon  an  adverse 
enjoyment  of  twenty-one  years  and  upwards:  and  the  circumstances  which  will 
justify  such  presumption  is  matter  of  law,  for  the  determination  of  the  court. 

ERROR  to  the  common  pleas  of  Lebanon  county. 

Henry  Newman  against  Benjamin  Rutter.  This  was  an  action 
of  ejectment  to  recover  two  lots  in  Newmanstown.  It  appeared 
that  the  late  proprietors  granted  the  land  including  the  lots,  in  1741, 
to  Walter  Newman.  In  1765,  Walter  Newman,  by  deed,  conveyed 
the  lots  in  question  to  Frederick  Moore,  in  fee,  reserving  eight  shil- 
lings rent  on  each  lot,  payable  annually  on  the  26th  of  August.  By 
the  terms  of  this  deed,  a  counterpart  of  which  was  executed  by 
Frederick  Moore,  it  was  stipulated  that  if  the  rent  should  be  in 
arrear  sixty  days,  the  owner  of  it  might  distrain;  and  if  sufficient 
distress  should  not  be  on  the  premises,  that  he  might  enter  upon 
the  lots  and  repossess  them,  as  though  the  deed  had  not  been  made. 
Moore  also  covenanted  to  pay  the  rent,  and  build  a  house  of  certain 
dimensions,  within  a  year  from  date  of  the  deed,  on  each  lot. 

Plaintiff  showed  title  to  the  rent,  reserved  by  Walter  Newman, 
as  follows:  In  1772  Walter  Newman  made  his  will,  which  was 
proved  in  1774,  by  which  he  devised  the  rent  of  the  town  of  New- 
berry  to  Henry  and  David  Newman.  Henry  Newman,  by  his 
deed  dated  23d  March  1775,  conveyed  his  share  of  these  rents  to 
Peter  Newman.  Peter  Newman  by  his  will,  dated  in  1790  and 
proved  in  1791,  26th  April,  devised  one  half  of  Newmanstown  to 
plaintiff.  It  does  not  appear  that  Peter  Newman  had  any  estate  in 
Newmanstown,  except  his  share  of  these  rents.  Also,  the  last  will 
and  testament  of  Peter  Newman,  dated  the  26th  day  of  August 
1790,  with  probate  thereof,  dated  the  26th  day  of  April  1791. 
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The  plaintiff  further  offered  in  evidence  a  certified  copy  of  pro- 
ceedings in  the  orphans'  court  of  Dauphin  county,  20th  June  1786, 
being  a  report  and  confirmation  of  sale  of  David  Newman's  land, 
by  Magdalena  Newman,  with  deed  from  Magdalena  Newman, 
administratrix  of  David  Newman,  to  Christian  Seibert,  for  the 
moiety  or  half  part  of  Newmansto  wn  and  sixty-three  acres  of  land, 
with  a  deed  from  Christian  Seibert  and  wife  to  Francis  Seibert,  dated 
the  19th  day  of  April,  1793,  and  with  the  last  will  and  testament 
of  Francis  Seibert,  dated  February  9?  1811,  proved  November  4, 
1811;  with  parol  proof  that  the  town  rents  of  Newmanstown  were 
separately  collected  by  those  persons  who  claimed  under  David 
Newman  and  those  under  Henry  Newman,  for  forty  years  pre- 
ceding this  time;  and,  connected  with  said  offer,  called  John  M. 
Forsler,  a  witness,  who  being  duly  sworn,  said:  "  That  he  searched 
in  the  recorder's  office  of  Dauphin  county,  two  or  three  weeks  ago, 
to  see  if  he  could  find  any  deed  of  partition  for  these  lands,  between 
David  Newman  and  Henry  Newman,  or  any  persons  claiming  under 
them;  that  he  used  the  general  index  books,  but  could  not  find  any 
deed  of  that  kind;  that  he  searched  all  the  records  from  the  organi- 
zation of  the  county  till  within  two  years,  and  thinks  he  examined  the 
whole  general  index,  and  found  no  deed  or  agreement  of  partition,  or 
any  thing  of  the  kind;  and  that  the  recorder's  deputy  assisted  him  in 
making  the  search,  but  that  he  did  not  call  on  the  deputy  or  the 
recorder  to  search  or  certify." 

To  which  offer  of  evidence  so  made,  the  defendant  objected :  that 
the  copy  of  the  proceedings  in  the  orphans'  court  of  Dauphin  coun- 
ty, is  not  a  copy  of  the  whole  record;  that  the  copy  of  order  of  sale, 
and  whole  proceedings  relating  thereto,  should  be  produced;  no 
evidence  that  David  Newman  died  intestate,  or  of  the  appointment 
of  his  widow,  Magdalena  Newman,  administratrix;  and  that  the 
search  made  in  the  recorder's  office  of  Dauphin  county  was  not 
sufficient.  Which  objections  to  the  copy  of  the  record  of  the  or- 
phans' court  were  sustained,  and  the  same  was  rejected;  to  which 
opinion  of  the  court,  the  plaintiff  excepted. 

The  plaintiff,  then,  for  the  purpose  of  showing  partition,  or  divi- 
sion, of  the  tract  of  one  hundred  and  twenty-eight  acres,  between 
those  claiming  under  the  devisees  of  Walter  Newman,  offered  in 
evidence  the  deeds  and  papers  mentioned  in  their  former  offer,  with 
parol  proof  that  the  said  Francis  Seibert,  and  those  claiming  under 
him,  have  held  possession  since  the  year  1805,  and  have  held  and 
exercised  exclusive  ownership  of  the  said  sixty-three  acres,  in- 
cluding the  one  half  of  Newmanstown;  and  that  Henry  Newman, 
the  other  devisee  of  Walter  Newman,  and  those  claiming  under 
him  within  the  said  time,  to  wit,  from  the  year  one  thousand  eight 
hundred  and  five,  or  thereabouts,  to  the  present  time,  have  exer- 
cised exclusive  ownership  over  the  remainder  of  the  said  tract  of 
one  hundred  and  twenty-eight  acres,  including  the  other  half  of 
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Newmanstown;  and  that  the  two  lots  for  which  this  ejectment  is 
brought,  is  located  in  that  of  the  said  tract  last  mentioned;  with 
further  parol  proof  that  search  has  been  made  in  the  recorders' 
offices  in  Dauphin  and  Lebanon  counties,  for  deed  or  agreement  of 
partition  in  the  premises,  and  none  such  has  been  found. 

To  which  offer  of  evidence  the  defendant  objected — that  no  title 
has  been  shown  in  Magdalena  Newman;  that  parol  evidence  of 
partition  is  not  admissible;  that  the  search  in  the  recorder's  office 
was  not  sufficient,  and  that  the  parties  should  have  been  inquired 
of;  and  that  a  deed  of  partition  is  valid  without  being  recorded. 
Which  objections  were  sustained,  and  the  evidence  offered  rejected, 
to  which  the  plaintiff  excepted. 

Defendant,  to  maintain  the  issue  on  his  part,  called  John  Pearson, 
who, being  duly  sworn,  said:  "  I- live  in  Newmanstown,  near  these 
premises,  and  am  acquainted  with  them." 

(The  plaintiff  here,  with  permission  of  the  court,  examined  this 
witness  to  show  his  interest  in  the  issue  trying,  and  in  answer  to 
questions  by  the  plaintiff,  he  said:  "  I  have  a  lot  in  Newmanstown; 
had  an  agreement  to  resist  the  payment  of  ground-rent;  have  no 
agreement  now;  the  agreement  was  in  writing,  but  it  is  aside  now; 
I  think  the  defendant  has  the  agreement;  he,  the  defendant,  was  in 
the  agreement;  it  was  part  of  the  agreement,  that  we  should  pay 
the  expenses  among  us.  I  think  suits  were  brought  against  us 
before  the  agreement;  can  not  say  right  whether  before  suit  brought; 
it  was  shortly  before  or  after  suit  brought.") 

And  upon  cross-examination  by  the  defendant,  witness  said:  "  I 
always  thought  I  would  pay  my  share  of  expenses,  but  think,  am 
not  bound.  I  signed  no  writing  by  which  I  was  bound  to  pay  any 
cost  in  this  suit.  We  signed  a  writing  to  Zimmerman,  that  he 
should  clear  us  of  ground-rent,  but  we  took  up  that  agreement 
again.  I  have  no  bargain  with  defendant,  to  make  me  pay  ex- 
penses of  this  suit.  I  intend  to  pay,  but  am  not  bound  to  pay. 

The  plaintiff  then  objected  to  the  further  examination  of  the  wit- 
ness, in  chief,  on  the  ground  of  interest,  which  objection  was  over- 
ruled, and  the  plaintiff  excepted. 

The  defendant  further  offered  in  evidence,  a  receipt  from  plaintiff 
to  defendant,  dated  the  20»th  of  August,  for  ground  rent  of  the  two 
lots,  for  the  year  1831,  in  order  to  show  that  plaintiff,  by  receiving 
rent,  had  waived  the  forfeiture  for  not  erecting  buildings  on  the 
lots,  if  there  had  been  a  necessity  for  such  erection.  To  which  offer 
and  evidence  the  plaintiff  objected,  as  irrelevant,  and  because  there 
were  two  covenants,  one  for  payment  of  rent,  and  one  to  build. 
Which  objections  were  overruled  by  the  court,  and  the  evidence 
admitted:  to  which  opinion  of  the  court  the  plaintiff  excepted. 

Foster  and  Weidman,  for  plaintiff  in  error. 
Pearson  and  Cline,  for  defendent  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — One  of  the  objections  to  the  judgment  of  the  Court 
of  Common  Pleas,  is  their  answer  to  the  fourth  point.  The  court 
instructed  the  jury,  in  answer  to  that  point,  that  to  entitle  the  plain- 
tiff to  enter  agreeably  to  the  terms  of  the  deed,  it  must  appear  not 
only  that  the  rent  was  in  arrear  and  unpaid,  but  that  there  was  not 
sufficient  personal  property  on  the  lot,  liable  to  be  distrained,  to 
enable  plaintiff  effectually  to  compel  payment  of  the  rent  by  distress. 
By  the  terms  of  the  deed  it  is  stipulated  that  if  the  rent  should  be  in 
arrear  sixty  days,  the  grantor  might  distrain;  and  if  a  sufficient 
distress  should  not  be  on  the  premises,  that  the  owner  of  the  rent 
might  enter  on  the  lots  and  repossess  them,  as  though  the  deed  had 
not  been  made.  The  deed  must  be  construed  according  to  the  inten- 
tion of  the  parties;  and,  to  entitle  the  plaintiff  to  enter,  it  must  appear 
not  only  that  the  rent  was  in  arrear  for  the  time  specified,  but  that 
upon  a  distress  being  made  by  him,  it  was  found  that  there  was  not 
sufficient  property  on  the  premises  to  pay  it.  In  this  point  of  view, 
therefore,  the  defendant,  rather  than  the  plaintiff,  has  reason 
to  complain  of  the  charge,  as  the  court  put  the  case  upon  the  fact, 
whether  there  was  enough  of  property  on  the  premises  to  answer 
the  plaintiff's  claim.  If  the  plaintiff  had  pursued  his  remedy  by 
distress,  there  were,  if  the  witnesses  are  to  be  believed,  at  all  times 
goods  more  than  sufficient  for  that  purpose. 

But  the  plaintiff  contends  that  the  defendant  denied  his  title, 
and  that  this  denial  amounts  to  a  forfeiture,  and  that,  therefore, 
he  can  maintain  ejectment.  A  forfeiture  may  be  incurred  either 
by  a  breach  of  those  conditions  which  are  always  implied  and 
understood  to  be  annexed  to  the  estate;  or  those  which  may  be 
agreed  upon  between  the  parties,  and  expressed  in  the  lease. 
The  lessor,  having  the  jus  disposendi,  may  annex  whatever 
conditions  he  pleases,  provided  they  be  not  illegal,  unreasona- 
ble, or  repugnant  to  the  grant  iself;  and  upon  breach  of  these  con- 
ditions may  avoid  the  lease.  Any  act  of  the  lessee,  by  which  he 
disaffirms  or  impugns  the  title  of  his  lessor,  comes  within  the  first 
class;  for,  to  every  lease  the  law  tacitly  annexes  a  condition 
that  if  the  lessee  do  any  thing  which  may  affect  the  interest  of  the 
lessor,  the  lease  shall  be  void,  and  the  lessor  may  re-enter.  Every 
such  act  necessarily  determines  the  relation  of  landlord  and  tenant; 
since  to  claim  under  another,  and  at  the  same  time  to  controvert 
his  title;  to  affect  to  hold  under  a  lease,  and  at  the  same  time  to 
destroy  the  interest  out  of  which  the  lease  arises;  would  be  the  most 
palpable  inconsistency.  Bar.  on  Leases,  119;  WoodfaVs  Landlord 
and  Tenant  219.  (So  where  the  tenant  does  an  act  which  amounts 
to  a  disavowal  of  the  title  of  the  lessor,  no  notice  to  quit  is  neces- 
sary ;\as  where  the  tenant  has  attorned  to  some  other  person,  or 
answered  an  application  for  rent  by  saying  that  his  connection  as 
tenant  with  the  party  applying  has  ceased.  Bui.  N.  P.  96;  Esp. 
N.  P.  463.  In  such  cases,  as  the  tenant  sets  his  landlord  at  defi- 
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ance,  the  landlord  may  consider  him  either  as  his  tenant,  or  as  a 
trespasser.     But  these  principles  only  apply  where  there  is  no  dis- 
pute as  to  the  person  entitled  to  the  rent;  so  where  there  was  a 
refusal  to  pay  rent  to  a  devisee  in  a  will  which  was  contested,  it  is 
not  such  a  disavowal  of  the  title  as  will  enable  the  devisee  to  treat 
the  tenant  as  a  trespasser,  and  to  maintain  ejectment  without  pre- 
vious notice.      WoodfuFs  Landlord  and  Tenant  219,  and  the 
authorities  there  cited.     These  principles  are  usually  applied  to  the 
relation  which  subsists  between  landlord  and  tenant  on  a  demise 
for  a  term  of  years;  and  whether  they  are  applicable  to  a  grant  of 
land  in  fee  with  the  reservation  of  a  rent  charged  on  the  land  may 
admit  of  doubt,  although  no  case  has  been  cited,  and  I  know  of 
none,  where  it  has  been  so  applied.     But  however  this  may  be, 
the  doctrine  does  not  hold  where  there  is  no  denial  of  the  title 
under  which  the  defendant  claims,  but  it  is  denied  that  the  plaintiff 
is  the  person  entitled  to  receive  the  rent,  although  he  is  the  re- 
presentative or  devisee  of  the  original  grantor,  or  where,  as  in  this 
case,  the  proportion  of  the  rent  which  he  owns  is  disputed.     The 
plaintiff  claims  the  entire  rent,  and  the  court  and  jury  have  decided 
that  he  is  entitled  to  a  moiety  only.    It  would,  therefore,  be  a  harsh 
application  of  the  principle  to  decide  that  a  defence  which  certainly 
has  some  plausibility  about  it,  should  work  a  forfeiture  of  the  estate. 
Courts  of  law  always  lean  against  a  forfeiture,  and  it  is  the  province 
of  a  court  of  equity  to  relieve  against  it.     Whenever  a  landlord 
means  to  take  advantage  of  a  breach  of  covenant,  so  as  that  it  should 
operate  as  a  forfeiture  of  the  lease,  he  must  take  care  not  to  do  any 
thing  which  may  be  deemed  an  acknowledgment  of  the  tenancy, 
and  so  operate  as  a  waiver  of  the  forfeiture,  as  distraining  for  the 
rent,  or  bringing  an  action  for  the  payment  of  it,  after  the  forfeiture 
has  accrued,  or  accepting  rent.  BuL  N.  P.  96;  Woodfal  227;  Bar. 
on  Leases  226.     For  this  reason  the  court  were  right  in  admitting 
in  evidence  a  receipt  from  the  plaintiff  to  the  defendant  for  ground 
rent  for  the  two  lots  for  the  year  1831.     This  evidence  was  perti- 
nent, because  the  receipt  of  rent  waives  the  forfeiture,  if  any  such 
there  was,  for  neglecting  to  erect  the  buildings  on  the  lot,  as  pro- 
vided for  in  the  deed. 

In  deducing  title  to  the  ground  rents,  plaintiff  proved  that  the 
ground  rent  in  Newmantowu  had  been  devised  by  the  last  will  and 
testament  of  Walter  Newman,  to  Henry  Newman  and  David  New- 
man, as  joint  devisees.  This,  of  course,  vested  in  Henry  Newman, 
the  plaintiff,  a  moiety  only  of  the  ground  rent  reserved  in  the  deeds. 
For  the  purpose  of  proving  that  he  was  entitled  to  the  whole  ground 
rent  charged  on  the  locus  in  quo,  he  offered  in  evidence  a  deed  from 
Magdalena  Newman,  administratrix  of  David  Newman,  deceased, 
one  of  the  devisees  of  Walter  Newman,  to  Christian  Seibert,  dated 
the  24th  of  August  1786,  for  sixty-three  acres  of  the  tract  of  one 
hundred  and  twenty-eight  acres,  devised  to  Henry  and  David  New- 
man, by  Walter  Newman,  the  said  sixty-three  acres  including  the 
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one-half  of  Newmanstown;  also  a  deed  from  Christian  Seibert  to 
Francis  Seibert,  for  same,  dated  the  19th  of  April  1793;  also  the 
will  of  Francis  Seibert,  devising  the  same  sixty-three  acres,  including 
one-half  of  Newmantown,  to  Elizabeth,  wife  of  Peter  Shoch,  dated 
February  9,  1811,  with  parol  proof  that  the  said  Francis  Seibert, 
in  the  year  1805,  or  thereabouts,  until  the  time  of  his  death,  and 
those  claiming  under  him  since  his  death,  held  and  exercised  ex- 
clusive ownership  and  occupation  of  the  said  sixty-three  acres, 
including  the  one-half  of  Newmanstown,  and  that  Henry  Newman, 
the  other  devisee  of  Walter  Newman,  and  those  claiming  under 
him,  in  the  same  time,  viz.  from  the  year  1805,  or  thereabouts,  to 
the  present  time,  have  exercised  exclusive  ownership  on  the  re- 
mainder of  the  tract  of  one  hundred  and  twenty-eight  acres,  including 
the  other  half  of  Newmanstown,  and  that  the  two  lots  for  which 
this  ejectment  is  brought,  are  located  in  that  part  of  the  said  tract  last 
mentioned;  with  further  parol  proof  that  search  has  been  made  in 
the  recorder's  office  in  Dauphin  and  Lebanon  counties,  for  deed  or 
agreement  of  partition  of  the  premises,  and  none  such  has  been 
found. 

From  the  evidence  here  offered,  it  is  plain  that  the  ground  rent 
was  not  divided  between  the  devisees  by  writ  of  partition;  so  that 
the  only  question  is,  was  such  proof  offered  as  will  justify  the  jury 
in  presuming  a  deed,  grant,  or  mutual  conveyance?  The  evidence 
would  have  proved  that  the  plaintiff  had  been  in  the  enjoyment  and 
receipt  of  the  entire  rent,  charged  on  the  premises,  for  a  period  of 
thirty  years  and  upwards,  and  that  they  who  deduce  their  title  from 
David  Newman,  had  received  the  whole  ground  rent  charged  on 
this  portion  of  the  estate.  A  jury  is  required,  or  at  least  may  be 
advised  by  a  court,  to  infer  a  grant  of  an  incorporeal  hereditament, 
after  an  adverse  enjoyment  for  the  space  of  twenty-one  years;  and 
in  Hearn  v.  Lessee  of  Witman,  6  Bin.  416,  it  is  held,  that  what 
circumstance  will  justify  the  presumption  of  a  deed,  is  matter  of 
law;  and  that  it  is  the  duty  of  the  court  to  give  an  opinion  whether 
the  facts  proved  will  justify  the  presumption.  This  presumption 
seems  to  have  been  adopted  in  analogy  to  the  act  of  limitations, 
which  makes  an  adverse  enjoyment  of  twenty-one  years  a  bar  to 
an  action  of  ejectment;  for  as  an  adverse  possession  of  that  duration 
will  give  a  possessory  title  to  the  land  itself,  it  seems,  also,  to  be 
reasonable,  that  it  should  afford  a  presumption  of  right  to  a  minor 
interest  arising  out  of  the  land.  The  ground  of  presumption,  in 
such  cases,  is  the  difficulty  of  accounting  for  the  possession  or  en- 
joyment, without  presuming  a  grant  or  other  lawful  conveyance. 
This  is  not  an  absolute  presumption,  but  one  that  may  be  rebutted 
by  accounting  for  the  possession  consistently  with  the  title  existing 
in  another.  Here  we  cannot  account  for  the  enjoyment  and  receipt 
of  the  entire  rent,  without  presuming  a  grant  or  some  lawful  con- 
veyance from  the  one  tenant  in  common  to  the  other;  and  for  this 
reason  we  think  the  court  erred  in  excluding  the  evidence. 
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The  court  were  right  in  admitting  the  evidence  of  Job  Pearson. 
The  objection  goes  to  his  credit  rather  than  to  his  competency. 
Judgment  reversed,  and  venire,  de  novo  awarded. 


Spangler  against  Commonwealth. 

The  settlement  of  the  accounts  of  a  Brigade  Inspector,  by  the  accounting 
officers  of  the  state,  is  conclusive  evidence  of  the  balance  due  by  him  in  an 
action  against  his  surety  in  the  court  of  common  pleas. 

ERROR  to  a  special  court  of  York  county,  in  which  Judge 
Hays  presided.  The  Commonwealth  against  William  Wagner, 
administrator  of  Ferdinand  L.  Spangler,  deceased. 

This  suit  was  brought  on  the  official  bond  of  Michael  H.  Spang- 
ler, brigade  inspector  of  the  first  brigade  of  the  fifth  division  of  the 
Pennsylvania  militia.  His  sureties  were  Ferdinand  L.  Spangler 
and  Thomas  Eichelberger;  and  they  were  jointly  and  severally 
bound  in  5000  dollars,  on  condition  that  Michael  H.  Spangler 
should  well  and  truly  and  faithfully  execute  and  perform  the  several 
duties  of  his  office  of  brigade  inspector,  agreeably  to  the  militia 
laws  of  this  commonwealth.  It  was  for  a  breach  of  this  condition, 
in  not  paying  over  a  balance  of  surplus  money  remaining  in  the 
hands  of  Michael  H.  Spangler,  as  brigade  inspector,  and  belonging 
to  the  state,  that  this  action  was  instituted  against  the  administrator 
of  Ferdinand  L.  Spangler. 

The  plaintiff  gave  in  evidence  the  accounts  of  Michael  H.  Spang- 
ler, as  brigade  inspector,  as  settled  by  the  auditor-general  and  state 
treasurer,  at  different  periods,  exhibiting  the  balances  against 
him. 

The  points  put  to  the  court  below,  and  their  answers,  exhibit  the 
matters  of  defence. 

1.  That  if  the  said  Michael  H.  Spangler  received  from  the  com- 
monwealth other  moneys  than  such  as  he  had  a  right  to  receive  as 
brigade  inspector,  and  brought  them  into  his  accounts  blended  with 
moneys  legally  chargeable  against  him,  it  is  incumbent  on  the 
plaintiff  to  show  that  the  balance  sued  for,  consists  of  moneys  le- 
gally chargeable  against  the  said  Michael  H.  Spangler,  as  brigade 
inspector. 

To  which  point  the  court  answered : 

This  would  be  true  if  it  appeared  from  the  settlement  produced 

by  the  plaintiff,  in  submitting  the  demand  to  the  court  and  jury,  that 

Michael  H.  Spangler  had  received  such  moneys,  and  brought  them 

into  his  account.     If,  however,  the  fact  were  as  here  assumed;  -but 

VIH. — F 
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it  was  made  appear  by  the  defendant,  that  such  other  moneys,  for 
which  he  was  not  responsible,  were  introduced  into  the  account  of 
the  brigade  inspector,  and  blended  with  moneys  for  which  the 
defendant  was  responsible  as  surety,  then  it  was  his  duty  to  show 
the  amount  of  such  other  moneys,  in  order  to  discharge  himself 
from  liability  with  respect  to  them. 

The  defendant  also  requested  the  court  to  charge 

2.  That  if  the  jury  believe,  that  without  the  amounts  drawn  in 
estimates  one,  two,  three  and  four,  there  would  be  no  balance  due 
to  the  commonwealth  on  the  accounts  of  Michael  H.  Spangler,  as 
brigade  inspector,  they  are  bound  to  find  for  the  defendant. 

To  which  the  court  answered: 

This  would  not  follow;  because  these  "  estimates"  are  the  state- 
ments which  were  made  by  Michael  H.  Spangler  conformably  to 
the  50th  section  of  the  act  of  the  2d  of  April  1822.  They  are  the 
statements  of  expenses  incurred  in  his  brigade,  which  it  was  his 
duty  to  exhibit  at  his  annual  settlements. 

The  defendant  also  requested  the  court  to  charge 

3.  That  the  defendant  is  not  liable  for  money  advanced  to  Michael 
H.  Spangler,  to  pay  expenses  incurred  in  the  time  of  his  predeces- 
sor in  the  office  of  brigade  inspector,  before  he  had  ascertained  what 
those  expenses  were,  and  exhibited  them  to  the  auditor-general. 

To  which  the  court  answered: 

The  law  made  it  the  duty  of  Michael  H.  Spangler,  as  brigade 
inspector,  to  take  charge  of  the  books,  vouchers,  papers  and  public 
property,  which  had  been  in  the  possession  of  his  predecessor.  It 
was  his  duty  to  account  for  the  same;  and  he  was  bound  to  pay 
into  the  state  treasury  the  surplus  arising  from  fines  and  forfeitures 
which  remained  after  payment  of  the  sums  and  expenses  incurred 
in  the  time  of  his  predecessor  and  which  came  into  his  hands — and 
for  the  breach  of  this  duty  his  surety  would  have  been  responsible. 

This  matter,  however,  does  not  belong  to  the  present  case,  unless 
it  appears  that  such  surplus  constitutes  a  part  of  the  balance  now 
claimed  by  the  commonwealth. 

The  several  answers  of  the  court  were  assigned  for  error. 

Mayer,  for  plaintiff  in  error. 
Hambly,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — On  the  30th  of  March  1811,  an  act  of  assembly 
passed,  under  which  the  accounts  of  all  officers  were  settled  and 
payment  of  money  due  to  the  state  enforced ;  some  few  provisions, 
for  particular  cases,  have  been  enacted  since,  which  will  be  noticed 
so  far  as  they  are  applicable  to  this  case. 

The  first  sections  empower  the  auditor-general  to  settle  all 
accounts  where  the  party  appears  before  him,  or  to  compel  the 
appearance  of  the  party  and  witnesses j  and  after  the  account  is 
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thus  settled,  the  same,  with  all  the  vouchers,  is  directed  to  be  trans- 
mitted to  the  state  treasurer  for  revision  and  approbation,  and  it 
gives  him  the  same  power  to  cite  parties  and  witnesses.  In  case 
of  the  disagreement  of  these  officers,  the  whole  matter,  with  the 
reasons  of  each  officer,  is  to  be  submitted  to  the  governor,  atid  the 
decision  of  the  governor  to  be  conclusive  as  to  those  officers. 

By  the  ninth  section,  the  auditor-general  is  to  transmit  the  ac- 
count, where  a  balance  is  found  due  from  any  person,  to  that  per- 
son within  thirty  days,  and  if  not  paid  within  six  months,  a  copy 
of  the  account  is  to  be  given  to  the  state  treasurer,  who  is  to  pro- 
ceed to  collect  the  same  by  suit;  by  act  of  29th  March  1813,  this 
duty  is  imposed  on  the  auditor-general. 

By  the  eleventh  section  an  appeal  is  given  to  every  person,  to 
the  court  of  common  pleas  of  the  aounty  in  which  the  seat  of 
government  may  be;  which  appeal  is,  by  the  auditor-general,  to  be 
transmitted  to  the  clerk  of  said  court,  and  which  shall  be  tried  as 
other  suits  in  said  court:  provided,  that  such  appeal  be  filed  within 
sixty  days  after  notice  of  such  settlement. 

By  the  twelfth  section,  the  amount  or  balance  found  due  against 
any  person  is  to  be  a  lien  on  the  real  estate  of  such  debtor,  and  his 
or  their  securities  throughout  the  commonwealth. 

By  the  fourth  section  of  an  act  of  16th  April  1827,  the  auditor- 
general  is  directed  to  transmit  to  the  prothonotaries  of  the  respec- 
tive counties,  certified  copies  of  these  liens,  to  be  by  them  entered 
on  the  docket  of  the  court  of  common  pleas. 

By  the  sixteenth  section,  the  auditor  or  treasurer  is  authorized 
to  revise  any  account  which  has  not  been  appealed  from,  or  by 
some  other  proceeding  taken  from  their  offices:  provided,  request 
be  made  within  twelve  months  from  the  date  of  the  settlement. 

By  the  twenty-ninth  section,  the  settlement  of  accounts  not  ex- 
pressly provided  for  by  this  act,  shall  be  made  at  such  times  as  the 
accountant  officers  may  deem  proper,  and  on  the  same  principles 
and  under  similar  forms,  and  subject  to  like  proceedings  in  every 
respect  as  other  accounts. 

On  the  2d  of  April  1S22,  was  passed  an  act  for  the  regulation  of 
the  militia  of  this  commonwealth.  Many  duties  are,  by  this  law, 
required  to  be  performed  by  the  brigade  inspectors;  among  other 
things,  it  is  enacted, "  they  shall  keep  an  accurate  account  of  all 
moneys  received  and  expended  by  them;" — "  they  shall  annually, 
in  the  month  of  January,  settle  with  the  auditor-general,  who  is 
hereby  required  to  settle  and  adjust  their  accounts,  and  shall  pay  to 
the  state  treasury  any  surplus  arising  from  fines  and  forfeitures, 
which  may  remain  after  payment  of  the  sums  and  expenses  directed 
to  be  paid  by  this  act,"  &c. 

By  the  fiftieth  section  it  is  provided — "  it  shall  be  the  duty  of 
each  brigade  inspector,  at  the  time  when  he  is  annually  required  to 
settle  his  accounts,  to  exhibit  10  the  auditor-general  a  statement  of 
the  expenses  incurred  in  his  brigade  for  the  preceding  year,  which 
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statement  the  said  auditor-general  is  required  to  examine  and  ad- 
just, making  the  allowances  intended  by  law;  and  if,  on  the  settle- 
ment of  the  accounts  of  said  brigade  inspector,  it  shall  be  found 
that  the  fines  and  forfeitures  have  been  insufficient  to  pay  the  ex- 
penses so  adjusted  and  allowed,  then  the  auditor-general  shall  draw 
his  warrant  on  the  state  treasurer  for  the  amount  of  such  deficiency, 
which  the  brigade  inspector  shall  immediately  thereafter  pay  to  the 
officers  or  persons  entitled  to  receive  the  same." 

This  law  did  not  require  the  brigade  inspector  to  give  sureties; 
but  by  the  third  section  of  an  act  of  llth  April  1825,  each  brigade 
inspector  is  required  to  enter  into  bond,  in  such  sum  and  with  such 
security  as  may  be  approved  by  the  court  of  quarter  sessions  of  the 
county  in  which  said  brigade  inspector  shall  reside,  conditioned  for 
the  faithful  performance  of  his  trust  to  the  commonwealth." 

The  paper  book  does  not  purport  to  give  us  all  that  occurred  in 
the  court  below,  and  I  shall  notice  only  the  matters  argued  here. 
The  bill  of  exceptions  was  passed  over;  although  it  may  not  be 
possible  to  collect  all  that  may  be  found  due,  that  is  no  reason  why 
a  judgment  should  not  be  obtained;  if  the  estate  is  not  sufficient  to 
pay  all,  still  we  must  ascertain  the  debt,  that  plaintiff  may  recover 
pro  ratn  according  to  law. 

After  the  testimony  was  closed,  the  defendant  submitted  certain 
points  on  which  the  court  were  requested  to  deliver  opinions;  we 
have  only  the  second,  fourth  and  fifth. 

The  second  is — If  the  said  Michael  Spangler  received  from  the 
commonwealth  other  moneys  than  such  as  he  had  a  right  to  receive 
as  brigade  inspector,  and  brought  them  into  his  accounts  blended 
with  money  legally  chargeable  against  him,  it  is  incumbent,  in  this 
case,  to  show  that  the  balance  sued  for  in  this  case,  consists  of  mo- 
neys legally  chargeable  against  the  said  M.  H.  Spangler  as  brigade 
inspector.  To  this  the  court  answered: 

"  This  would  be  true  if  it  appeared  from  the  settlement  produced 
by  the  plaintiff  in  submitting  his  demand  to  the  court  and  jury, 
that  Michael  H.  Spangler  had  received  such  moneys  and  brought 
them  into  his  account.  If,  however,  the  fact  were  as  here  assumed 
— but  it  was  made  appear  by  the  defendant  that  such  other  moneys 
for  which  he  was  not  responsible  were  introduced  into  the  account 
of  the  brigade  inspector,  and  blended  with  moneys  for  which  he 
the  defendant  as  surety  was  responsible — then  it  was  his  duty  to 
show  the  amount  of  such  other  moneys  in  order  to  discharge  him- 
self from  liability  with  respect  to  them." 

The  fourth  point  is,  If  the  jury  believe  that  without  the  moneys 
drawn  in  estimates,  one,  two,  three,  and  four,  there  would  be  no 
balance  due  the  Commonwealth  on  the  accounts  of  Michael  H. 
Spangler  as  brigade  inspector,  they  are  bound  to  find  for  defendant. 
To  this  the  court  answered,  "This  would  not  follow,  because  these 
*  estimates'  are  the  statements  which  were  made  by  Michael  H. 
Spangler  conformably  to  the  50th  section  of  the  act  of  the  2d  of 
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April  1822.  They  are  the  statements  of  expenses  incurred  in  his 
brigade,  which  it  was  his  duty  to  exhibit  at  his  annual  settlement." 

The  fifth  point  was,  "  That  the  defendant  is  not  liable  for  money 
advanced  to  Michael  H.  Spangler  to  pay  expenses  incurred  in  the 
time  of  his  predecessor  in  the  office  of  brigade  inspector  before  he 
had  ascertained  what  those  expenses  were,  and  exhibited  them  to 
the  auditor-general. 

To  which  the  court  answered,  "The  law  made  it  the  duty  of 
Michael  H.  Spangler,  as  brigade  inspector,  to  take  charge  of  the 
books,  vouchers  and  public  property  which  had  been  in  the  posses- 
sion of  his  predecessor,  (who  had  died.)  It  was  his  duty  to  account 
for  the  same,  and  he  was  bound  to  pay  into  the  state  treasury  the 
surplus  arising  from  fines  and  forfeitures,  which  remained  after 
payment  of  the  sum  and  expenses  which  were  incurred  in  the  time 
of  his  predecessor,  and  which  came  to  his  hands,  and  for  the  breach 
of  this  his  sureties  are  responsible.  This  matter,  however,  does 
not  belong  to  the  present  case,  unless  it  appears  that  such  surplus 
constitutes  a  part  of  the  balance  now  claimed  by  the  Common- 
wealth;" and  the  judge  might  have  added,  this  does  not  appear, 
but  the  direct  contrary. 

"  These  are  all  in  substance  the  same,  and  are  all  founded  on  the 
supposition  that  something  was  illegally  introduced  into  the  accounts 
of  the  brigade  inspector.  How  the  word 'estimate' got  into  use 
instead  of  the  word  'statement/  used  in  the  law,  I  know  not.  It 
is,  however,  most  apparent  the  words  of  the  law  were  complied 
with,  and  its  spirit  too — for  in  every  account  we  find  an  item  desig- 
nated thus — Cr.  by  disbursements  in  said  brigade  for  the  year  1831, 
as  per  statement  in  detail  and  vouchers  filed  herewith," — and  a  sum 
stated,  and  this  in  every  year,  perhaps  it  may  receive  some  light 
from  an  entry  dated  the  18th  of  July  1833,  and  is  as  follows:  To 
cash  expended  in  said  brigade  per  account  and  vouchers  filed  here- 
with, 68  dollars  77  cents,  setttled  and  entered,  Daniel  Sturgeon, 
auditor-general's  office,  July  13th,  1833;  appproved,  A.  Mahon, 
treasury  office,  July  18th,  1833.  N.  B.  This  account  settled  to  give 
a  credit  to  Michael  H.  Spangler  for  vouchers  rejected  in  settlement 
of  account  of  the  7th  of  May  1833,  not  rendered  in  proper  form,  and 
not  in  any  manner  to  affect  the  settlement  of  the  7th  of  May  1833. 
Now  the  machinery  is  so  complicated,  so  many  appeals,  so  many 
exonerations  from  fines,  or  for  the  impossibility  of  collecting  fines, 
such  allowance  in  the  acts  cited  for  revision  of  accounts,  if  applied 
for  within  the  prescribed  times,  that  the  word  "estimate"  was  writ- 
ten on  the  account  as  first  exhibited — but  the  account  was  settled 
on  the  production  of  regular  vouchers  which  are  preserved  in  the 
office — and  an  account  thus  supported  by  vouchers  in  detail,  would 
seem  to  be  much  more  properly  called  a  statement  than  an  estimate. 

The  cause  before  us  was  not  put  on  any  error  in  the  charge,  ex- 
cept in  one  particular,  which  I  will  presently  notice. 

The  counsel  insisted  that  they  could  not  understand  the  accounts 

III. — F* 
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and  estimates  as  produced  from  the  office,  but  did  not  show  that 
there  was  any  error.  In  different  offices  accounts  are  kept  in 
different  modes,  and,  though  every  person  at  first  sight  may  not 
understand  this  mode — nay,  though  no  person  can  easily  understand 
it  from  seeing  copies  of  a  few  detached  papers  without  seeing  the 
whole  and  the  books,  yet  I  do  suppose  the  whole  is  in  all  cases 
intelligible  to  any  accountant  who  sees  the  whole. 

The  act  of  1811  is  now  of  standing  in  point  of  time;  many  thou- 
sand accounts  have  been  settled  under  it.  The  officers  who  settled 
these  accounts  had  much  experience.  These  accounts  were  settled 
at  different  periods:  the  last  of  them  in  1834,  and  the  others  in  pre- 
ceding years.  The  law  cited  gave  an  appeal  from  each  of  them 
within  sixty  days  from  the  settlement,  and  a  revision  within  one 
year  if  asked  for,  and  made  the  several  balances  liens.  Now  it 
would  be  too  much  to  ask  a  court,  in  1839,  to  inspect  a  few  loose 
papers,  and  decide  on  them  that  all  were  wrong.  It  would  seem 
the  balances  of  each  year  were  brought  into  the  account  of  the 
succeeding  year;  so  the  law  directs,  and  so,  as  I  understand  it,  the 
accounts  show  on  their  face.  We  have  not  the  narr,  nor  pleas,  nor 
amount  claimed,  nor  amount  of  the  verdict  on  the  paper  books. 
No  error  in  any  of  these  is  pointed  out,  but  we  are  asked  to  reverse 
a  judgment  on  general  and,  as  it  seemed  to  the  court  below  and  to 
us,  vague  objections. 

But  it  has  been  alleged  here,  though  not  directly  in  the  court 
below,  that  although  the  account  settled  in  the  proper  offices  may 
be  conclusive  on  the  officer,  it  is  not  so,  or  is  less  so,  in  a  suit  against 
his  surety,  as  this  is.  The  fifteenth  section  of  the  act  of  181 1,  parts 
of  which  were  before  cited,  says:  The  state  treasurer  (now  auditor) 
may,  if  he  deem  it  conducive  to  the  public  interest,  proceed  imme- 
diately against  the  sureties  of  any  public  delinquent.  This  section 
comes  in  after  the  provisions  for  settlement,  appeal  and  lien  on  the 
real  estate  of  the  person  indebted,  and  his  sureties  throughout  the 
commonwealth.  Now  it  would  be  strange,  if  an  account  settled 
and  not  appealed  from,  should  be  a  lien  on  the  estate  of  a  surety, 
and  yet  no  evidence  in  a  suit  against  him. 

Something  was  also  said  about  a  difference  in  the  liability  of  an 
officer  and  of  his  surety  in  an  official  bond.  It  is  not  necessary  to 
go  into  an  examination  of  all  the  cases  on  this  subject;  perhaps  the 
true  rule  will  be  found  in  4  Dull.  96,  where  there  is  a  joint  obliga- 
tion. The  law  does  not  recognise  abstractly  the  character  of  a 
surety:  after  all,  sureties  must  be  bound  according  to  the  true  con- 
struction of  the  obligation,  whatever  may  be  the  form  of  expression. 

The  officer  may  be  liable  in  some  form  of  action,  though  not  sued 
on  the  bond,  and  in  the  Commonwealth  v.  West,  1  Bawle  31,  it 
was  held  that  West  was  not  liable,  on  the  ground  that  the  officer 
would  not  have  been  liable  in  an  action  on  the  bond;  and  the 
Chief  Justice  says,  "  I  certainly  do  not  pretend  that,  at  law,  the 
liability  of  a  surety,  especially  on  a  joint  obligation,  is  to  be  dis- 
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tingnished  from  that  of  the  principal."  A  surety  may  be  released 
in  some  cases  by  an  act  of  the  obligee. 

The  very  points  here  made  have  been  before  this  court  in  suits 
on  accounts  settled  under  the  act  of  1811,  by  the  auditor  and 
treasurer,  accounts,  too,  of  brigade  inspectors,  and  in  suits  against 
their  sureties. 

In  1  Penn.  Rep.  52,  The  Commonwealth  v.  The  Administrators 
of  P.  Farrelly,  who  was  bail  in  the  official  bond  of  Richard  Bean, 
a  brigade  inspector,  the  commonwealth  gave  in  evidence  the  bond, 
and  a  settled  account,  duly  certified  under  the  hand  and  seal  of  the 
auditor-general;  and  it  will  be  observed  the  debit  was  in  part  or  in 
whole  of  fines  incurred  in  the  time  of  the  predecessor  of  Bean,  and 
which  he  collected,  or  ought  to  have  collected.  After  showing  this 
certified  copy  of  the  account  settled,  duly  certified,  the  attorney  for 
the  state  rested  his  case,  and  the  court  of  common  pleas  decided 
that  this  was  not  sufficient  to  recover.  On  a  writ  of  error  brought, 
this  court,  on  the  opening  of  the  case,  desired  the  counsel,  who  were 
to  support  the  decision,  to  proceed — and  reversed  the  judgment  of 
the  common  pleas. 

The  same  matter  had  been  before  this  court  in  the  preceding 
court  at  Lancaster,  1  Rawle  282,  The  Commonwealth  v.  Aurendt. 
The  case  had  been  tried  before  Rogers,  J.,  at  a  circuit  court  holden 
in  Berks  county.  This  also  was  a  suit  against  a  brigade  inspector, 
whose  account  had  been  settled  under  the  act  of  1811;  and  copy 
of  the  account  as  settled,  duly  certified  was  given  in  evidence.  The 
judge  (see  page  284)  directed  the  jury  that  the  account  was  suffi- 
cient to  support  the  action,  and  that  the  settlement  not  having  been 
appealed  from,  was  final  and  conclusive,  &c.  The  case  was  fully 
argued  in  this  court  by  able  counsel,  but  turned  chiefly  on  the  ob- 
jection to  the  settlement  being  approved  by  the  chief  clerk  of  the 
treasurer,  who  signed  his  approval  as  such.  The  objections  now 
made,  were  either  not  made,  or  abandoned,  after  a  feeble  attempt 
to  support  them. 

This  last  case  was  a  suit  against  the  brigade  inspector  himself, 
but  taken  in  connection  with  the  case  in  2  Penn.  Rep.  52,  before 
cited,  which  was  against  the  administrators  of  a  surety,  the  two 
cases  meet,  and  decide  all  the  points  made  in  this  case,  and  fully 
answer  the  last  objection,  that  the  charge  took  the  case  from  the 
jury.  Where  the  plaintiff's  case  rests  on  testimony  which  a  jury 
may  believe  or  not  believe,  or  where  there  are  facts  given  in  evi- 
dence which  may  amount  to  a  defence,  the  case  cannot  be  taken  from 
a  jury;  but  where  the  claim  is  admitted,  or  proved  by  a  record,  or, 
as  in  the  present  case,  something  equivalent  to  the  record  of  a  court, 
and  the  defence  is  matter  of  law,  on  which  the  court  must  decide, 
it  would  be  error  to  submit  this  to  a  jury  without  the  expression  of 
a  clear  and  explicit  opinion. 

It  has  not  been  considered  necessary  to  notice  a  fact  which  ap- 
pears by  the  record,  viz.  that  Ferdinand  Spangler,  the  surety  of 
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Michael,  was  the  administrator  of  Michael,  and  was  the  person 
who  settled  the  accounts  with  the  auditor-general,  and  of  course 
had  full  notice,  and  ought  to  have  appealed  if  he  thought  any  thing 
wrong.  It  was  not  necessary  to  notice  it,  because  whoever  becomes 
surety  for  a  public  officer,  is  bound  to  know  how,  and  when,  and 
by  what  officer  and  tribunal  the  accounts  of  the  officer  are  to  be 
settled;  and  by  the  law,  the  amount  found  due  on  such  settlement 
is  a  lien  on  his  estate,  unless  appealed  from. 
Judgment  affirmed. 


Bixler  against  Blankenbiller. 

The  act  of  the  24th  February  1834,  is  a  repeal  of  the  act  of  1772,  so  far  as  the 
tender  of  a  refunding  bond  is  necessary,  before  suit  brought,  for  the  recovery  of  a 
legacy.  A  plea  in  abatement  cannot  now  be  maintained  on  that  ground. 

ERROR  to  the  common  pleas  of  Berks  county. 

Andrew  Bixler,  administrator  of  Jacob  Bixler,  against  Simon 
Blankenbiller,  administrator  cum  testamento  annexo  of  Simon 
Blankenbiller,  deceased. 

This  was  an  action  on  the  case  for  a  legacy,  in  which  the  defen- 
dant pleaded  in  abatement  of  the  suit,  that  no  refunding  bond  had 
been  tendered  before  suit  brought. 

The  court  below  abated  the  suit,  which  was  the  error  assigned. 

Deckart,  for  plaintiff  in  error,  contended  that  the  act  of  24th 
February  1834,  sects.  41,  50  and  52,  repealed  the  act  of  1772. 

There  was  no  appearance  for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — By  the  act  of  the  21st  of  March  1772,  entitled 
"  An  act  for  the  more  easy  recovery  of  legacies,"  a  party  having 
a  right  to  a  legacy,  was  authorized  to  sue  for  the  recovery  of  it  in 
an  action  on  the  case,  debt,  detinue  or  account-render,  as  the 
case  might  require;  but  before  such  suit  could  be  maintained  by 
him,  it  was  provided  that  a  reasonable  demand  should  be  made 
first,  of  the  executor  or  administrator  with  the  will  annexed,  who 
was  to  pay  the  same;  and  an  offer  made  of  two  sufficient  sureties, 
bound  in  a  refunding  bond  in  double  the  amount  of  the  legacy 
claimed;  and  if  such  bond  were  not  accepted,  then  it  was  to  be  filed 
with  the  clerk  of  the  court  before  suing  out  any  process  against  the 
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executor  or  administrator;  otherwise,  in  default  thereof,  the  process 
issued  was  to  abate. 

Now,  if  the  provision  of  this  act,  in  this  respect,  had  been  in  force 
when  this  suit  was  commenced,  and  the  plea  of  abatement  put  in, 
as  it  has  been,  by  the  defendant,  the  decision  of  the  court  below 
upon  it,  abating  the  writ,  would  unquestionably  have  been  right. 
But  the  act  of  the  24th  of  February  1834,  Strand's  Purdon  398, 
has  changed  and  repealed  the  act  of  1772,  so  far  as  the  tender  of  a 
refunding  bond  is  made  requisite  by  the  latter  act,  before  (he  ori- 
ginal process  shall  be  sued  out.  By  the  fiftieth  and  fifty-second 
sections  of  the  act  of  1834,  the  legatee,  having  made  a  reasonable 
demand  of  his  legacy  from  the  executor,  after  it  has  become  pay- 
able, is  authorized,  if  it  be  not  paid,  to  sue  for  the  recovery  of  it 
in  the  same  form  of  action  that  he  might  have  done  under  the  act 
of  1772;  but  then,  upon  obtaining  judgment  therein,  he  shall  not  be 
entitled  to  execution,  until  security  shall  have  been  given  by  him 
in  the  orphans'  court,  in  the  manner  therein  before  directed  with 
respect  to  distributive  shares.  The  security  here  required  to  be 
given,  is  specified  in  the  forty-first  section  of  the  act,  which  directs 
that  before  any  person  shall  be  entitled  to  receive  any  distributive 
share  of  an  intestate's  estale,  he  shall  give  sufficient  real  or  personal 
security,  to  be  approved  of  by  the  orphans'  court  having  jurisdic- 
tion thereof,  in  such  sum  and  form  as  the  said  court  shall  direct, 
with  condition,  that  if  any  debt  or  demand  shall  afterwards  be 
recovered  against  the  estate  of  the  decedent,  or  otherwise  be  duly 
made  to  appear,  he  shall  refund  the  rateable  part  of  such  debt  or 
demand,  and  of  the  costs  and  charges  attending  the  recovery  of  the 
same.  And  again,  in  order  that  the  costs  of  such  judgment,  when 
obtained,  may  fall  where  equity  and  justice  would  seem  to  require 
that  they  should,  and  to  prevent  them  from  being  paid  by  the  exe- 
tor,  either  out  of  his  own  estate  or  that  of  the  testator's,  when  there 
is  no  default  on  his  part,  the  court,  by  the  fifty-sixth  section  of  the 
act,  may  either  award  costs  or  no  costs  out  of  the  testator's  estate; 
or  if  such  executor  has  been  faulty  in  delaying,  without  sufficient 
excuse,  the  payment  or  delivery  of  the  legacy  demanded,  or  a  pro- 
portionate part  thereof,  then  out  of  the  proper  estate  of  such  execu- 
tor. It  is  perfectly  clear,  therefore,  that  the  sections  of  the  act  of 
1834,  which  have  been  referred  to  and  in  part  recited,  alter  and 
supply  the  directions  of  the  act  of  1772,  in  regard  to  the  requisition 
of  tendering  a  refunding  bond  with  two  sureties,  before  suing  out 
the  process  commencing  the  suit;  and  seeing  this  suit  was  com- 
menced after  the  act  of  1834  had  come  into  operation,  the  direction 
of  the  act  of  1772,  in  this  respect,  became  unnecessary  for  the  pur- 
pose of  maintaining  the  suit  so  as  to  recover  a  judgment  for  the 
legacy,  or  for  settling  the  estate  of  the  testator,  who  is  said  to  have 
died  before  the  passage  of  the  act  of  1834;  and  must,  therefore,  be 
considered  as  repealed  on  the  first  of  October  of  that  year,  by  the 
seventieth  section  of  this  latter  act,  which  expressly  declares,  that 
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"  all  such  acts  of  assembly  as  are  thereby  altered  or  supplied  shall 
be,  and  are  thereby  repealed,  except  so  far  as  may  be  necessary  to 
finish  proceedings  commenced,  or  to  settle  the  estates  of  persons 
who  may  have  died  before  the  first  day  of  October  thereafter,  1834." 

The  judgment  of  the  court  below  is  therefore  reversed,  and  a 
judgment  of  respondeat  ouster  entered  against  the  defendant,  and 
the  record  remanded  to  the  court  below,  that  the  suit  may  be  fur- 
ther proceeded  in  there  as  shall  be  right. 

Judgment  reversed,  and  judgment  of  respondeat  ouster  awarded. 


Boyd  against  Eby. 

On  the  trial  of  a  feigned  issue  of  devisavit  vel  non  the  declarations  or  admissions 
of  a  devisee  or  legatee  to  show  the  incapacity  of  the  testator,  are  not  admissible, 
whether  such  person  be  a  party  to  the  issue  or  not,  if  he  be  not  the  sole  devisee 
or  legatee,  but  there  are  others  having  distinct  and  separate  interests  under  the 
will,  which  would  be  effected  by  the  determination  of  the  issue. 

In  contemplation  of  law,  a  testator  is  of  sound  memory  when  he  has  under- 
standing to  dispose  of  his  estate  with  judgment  and  discretion;  and  this  is  to  be 
judged  of  from  his  words,  actions  and  behaviour  at  the  time.  If  general  lunacy 
be  established,  it  must  be  shown,  that  there  was  not  merely  a  cessation  of  the 
violent  symptoms  of  the  disorder,  but  a  restoration  of  the  faculties  of  the  mind, 
sufficient  to  enable  the  party  soundly  to  judge  of  the  act. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Samuel  Boyd,  William  Boyd  and  others,  against  Jason  VV.  Eby 
and  The  Associate  Synod  of  North  America.  Feigned  issue  of 
devisavit  vel  non  to  try  the  validity  of  the  will  of  James  Neal, 
deceased. 

Upon  the  trial,  the  plaintiffs  offered  in  evidence  a  letter  of  Jason 
W.  Eby,  dated  the  10th  of  March  1838,  to  Robert  Slemmens,  one 
of  the  plaintiffs,  for  the  purpose  of  showing  his  opinion  of  the  con- 
dition of  the  testator  at  that  period.  The  defendants  objected, 
1.  Because  the  declarations  of  one  legatee  in  a  will  are  not  evi- 
dence in  an  issue  to  try  its  validity,  where  either  may  be  affected 
by  them.  2.  The  declarations  referred  to  were  before  the  death 
of  Colonel  Neal.  The  court  below  overruled  the  evidence,  and 
sealed  a  bill  of  exceptions. 

The  remaining  point  was  an  exception  to  the  opinion  of  the 
court  below,  which  was  as  follows: 

To  the  jury. 

1.  In  law  every  man  is  presumed  to  have  sufficient  capacity  till 
the  contrary  appears. 
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2.  When  insanity  or  derangement  is  established,  it  is  presumed 
to  continue;  and  he  is  supposed  to  be  unable  to  make  a  will,  until 
the  contrary  is  proved.     In  such  case  the  burden  of  proof  lies  on 
the  party  asserting  the  validity  of  the  will.     The  proof,  to  be  avail- 
able, must  show  that  the  mind  had  shaken  off  the  disease,  and  had 
become  generally  sound;  not  only  upon  some  particular  subject, 
but  entirely. 

3.  The  point  to  be  ascertained  from  the  evidence  is,  whether 
James  Neal  was  of  "sound  and  disposing  mind   and  memory" 
when  the  controverted  paper  was  made  ?     If  so,  it  is  of  no  con- 
sequence that  he  may  have  been  insane  both  before  and  after- 
wards. 

4.  The  exact  amount  of  mind  required,  it  is  not  easy,  by  any 
language  to  define.     It  is  easier  to  understand  than  define  it. 

5.  There  is  a  difference  between  a  disordered  mind  and  a  weak 
mind — between  insanity  and  imbecility.     I  understand  a  difference 
to  exist  between  mental  delusion  and  inaccuracy  of  judgment — 
between  error,  or  mistake,  or  misapprehension   and  conclusions 
founded  upon  imaginary  premises.     When  a  man  fancies  the  exis- 
tence of  facts,  or  imagines  the  existence  of  a  particular  state  of 
things,  and  acts  upon  such  fancy  or  imagination,  the  mind  is  disor- 
dered— deranged.    While  such  state  continues  he  has  not  a  sound 
and  disposing  mind  and  memory. 

But  if  a  man  has  sufficient  intelligence  to  comprehend  facts,  com- 
pare their  various  states  and  conditions,  and  exercise  his  own  mind 
upon  them,  and  draw  his  own  conclusions,  such  are  evidences  of  a 
sound  mind,  though  he  may  not  apprehend  or  weigh  the  facts 
rightly,  though  he  may  misapprehend  them;  make  mistakes,  or 
draw  erroneous  conclusions,  still  he  may  be  of  sound  and  disposing 
mind  and  memory.  He  may  consult  his  own  wishes,  indulge  his 
prejudices,  gratify  his  passions,  and  still  his  will  be  good.  Imbeci- 
lity or  weakness,  if  the  mind  is  not  disordered  or  deranged,  will  not 
disable  a  man  from  making  his  will.  Suppose  in  June  and  before, 
that  Colonel  Neal  was  partially  delirious,  and  in  his  partial  delirium 
he  contracted  prejudices,  erroneous  notions,  with  regard  to  Samuel 
Boyd  or  others  of  his  relatives.  While  acting  under  the  mental 
influences  or  disorders  which  produced  such  prejudices  or  erroneous 
notions  he  would  be  deemed  to  be  under  a  delusion  and  would  be 
incapable  of  making  a  will.  But  suppose  he  got  relieved  from  the 
disorders  of  mind,  the  deleterious  influences  that  operated  upon 
him,  and  his  mind  was  restored  to  its  equilibrium,  it  became  again 
rightly  balanced  and  capable  of  apprehending  and  comparing  facts 
and  drawing  right  conclusions,  but  still  retained  a  prejudice  before 
contracted  or  then  existing,  still  he  would  be,  in  our  opinion,  capa- 
ble of  making  his  will,  and  this  in  my  mind  involves  the  chief  diffi- 
culty in  this  case,  if  there  be  any. 

It  is  said  that  Colonel  Neal  contracted  prejudices  and  erroneous 
notions  in  his  partial  delirium  against  Samuel  Boyd  his  relative, 
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and  that  in  this  his  mind  was  acting  under  the  influence  of  a  delu- 
sion. We  have  said  that  if  so,  and  his  mind  continued  so  disor- 
dered and  to  act  under  its  influences,  if  any  delusion  existed  when 
the  codicil  was  made,  any*  act  done  during  its  continuance  would 
not  be  good;  but  if  his  mind  was  restored  to  its  proper  action  before 
he  made  this  codicil — if  he  was  at  that  time  of  sound  and  disposing 
mind,  though  he  retained  prejudices — retained  erroneous  impres- 
sions against  Samuel  Boyd,  and  although  they  may  not  have  been 
just,  still  the  codicil  might  be  good.  A  person  may  form  erroneous 
opinions  in  his  youth,  before  his  judgment  is  ripe  or  in  sickness 
when  afflicted  with  disease,  or  under  the  influence  of  bad  associa- 
tions or  ardent  spirits;  and  he  may  retain  such  prejudices  and  errors, 
and  act  upon  them  when  he  comes  of  full  age,  is  restored  to 
health,  is  introduced  into  better  company,  or  becomes  sober;  so  a 
man  I  would  suppose  might  possibly  retain  prejudices  or  erroneous 
impressions,  after  he  is  restored  to  his  right  mind,  which  had  their 
origin  in  delusions  occurring  under  the  influence  of  intemperance 
or  perhaps  partial  delirium,  or  at  least  under  a  partially  disordered 
state  of  intellect. 

But  this  case  is  mainly  a  question  of  fact  to  be  determined  by  the 
jury.  The  law  is  referred  to  the  court;  the  facts  to  the  jury.  The 
evidence  is  for  your  decision,  according  to  law.  Were  James 
Neal's  mind  and  memory  disordered  on  the  9th  day  of  March  1837, 
when  the  codicil  was  made  ?  Was  that  paper  made  and  executed 
under  a  mental  delusion  in  reference  to  any  one  named  in  it? 
If  so,  it  is  of  no  validity.  Or  was  he  of  sane  mind  at  the  time? 
Had  he  sufficient  intelligence  to  know  what  he  was  doing?  Was 
it  the  result  of  his  own  mind  and  judgment,  rightly  exercised  so  as 
to  satisfy  himself,  so  as  to  answer  his  own  views  and  purposes  duly 
understood?  If  so,  it  is  a  good  and  valid  codicil. 

We  will  not  comment  upon  the  various  parts  of  the  evidence. 
The  spelling  of  the  name,  the  intemperance  of  Colonel  Neal  and 
other  particular  acts  relied  upon,  are  before  you  and  entitled  to  their 
weight.  Here  the  court  referred  to  some  of  the  prominent  facts 
arid  evidence. 

Exception  was  taken  to  the  charge  by  the  defendants. 
.Utf  •'  i 

Biddle  and  Williamson,  for  plaintiff  in  error,  as  to  the  rejec- 
tion of  the  evidence  cited  1  Penn.  Rep.  321;  4  Watts  167;  IS  John. 
330;  11  East.  586.  Oh  the  second  point  1  Peters' s  Rep.  153;  2 
Law  Lib.  38,42,  290;  Phil.  Ev.  75. 

Graham  and  Watts,  with  whom  was  Alexander,  contra,  cited 
on  the  first  point,  13  Serg.  $  Rawle  323;  4  Serg.  fy  Rawle  499;  5 
Serg.  fy  Rawle  195;  1  Mass.  Rep.  71;  1  Penn.  Rep.  318. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — By  the  codicil,  one-half  of  the  residue  of  the  per- 
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sonal  property  is  bequeathed  to  the  Associate  Synod  of  North 
America,  and  the  other  half  to  Jason  VV.  Eby,  and  a  devise  in  the 
will  of  one-fourth  of  an  acre  of  land  to  the  testator's  servant,  Ann, 
is  revoked.  Jason  W.  Eby  and  the  Associate  Synod  of  North 
America  are  plaintiffs  in  this  feigned  issue  of  devisavit  vel  non,  in 
relation  to  the  codicil,  arid  the  defendants,  for  the  purpose  of  estab- 
lishing the  incapacity  of  the  testator  to  make  the  codicil,  offered  in 
evidence  a  letter  written  by  Jason  W.  Eby,  on  the  10th  of  March 
1838,  to  R.  Slemmons,  one  of  the  defendants,  stating  the  situation, 
conduct  and  habits  of  the  testator  at  that  time.  This  was  objected 
to  by  the  plaintiffs,  and  the  court  rejected  it. 

The  case  that  comes  nearest  to  the  present  is  that  of  Dietrich  v. 
Dietrich,  1  Penn.  Rep.  306,  where  the  court  was  equally  divided 
on  the  question  whether  the  declarations  of  Henry  Dietrich,  one  of 
the  devisees,  who  was  sole  party  plaintiff  in  the  issue  whether  the 
testator  was  childish,  could  be  received  in  evidence.  In  Bovard  v. 
Wallace,  4  Serg.  4*  Rawle  499,  on  the  trial  of  a  feigned  issue  of 
devisavit  vel  non,  the  declarations  of  a  devisee,  not  a  party  to  the 
suit,  that  the  testator  was  incapable,  were  held  not  to  be  admissible 
to  invalidate  the  instrument.  In  Nussear  v.  Arnold,  13  Serg.  # 
Rawle  323,  the  declarations  of  Mary  King,  that  the  testator  was 
incapable  of  transacting  business,  were  rejected.  She  was  a  prin- 
cipal devisee  in  the  will,  which  gave  her  the  whole  estate  (except 
a  few  legacies  to  a  small  amount)  for  her  life,  and  afterwards  one- 
half  to  her  relations,  and  one-half  to  the  relations  of  the  testator. 
C.  J.  Tilghman  says,  "  if  the  whole  estate  had  been  devised  to  her, 
her  declarations  would  have  been  evidence,  because  the  plaintiff  on 
record  was  merely  her  agent.  But  she  was  not  the  only  person 
interested.  The  verdict  and  judgment  would  be  conclusive  as  to 
her  personal  estate,  against  all  persons  claiming  under  it.  In 
Dietrich  v.  Dietrich,  4  Watts  167,  it  is  said  that  if  the  interest  be 
joint,  admissions  by  one  are  evidence  against  all  who  are  parties 
with  him  in  the  suit.  But  legatees  and  devisees  have  not  a  joint 
interest.  One  who  has  thousands  involved  in  the  question  ought 
not  to  be  prejudiced  by  declarations  of  one  who  has  not  a  shilling." 

According  to  the  principles  recognised  by  judicial  decisions  in  our 
courts  on  this  subject,  it  would  therefore  seem,  that  on  the  trial  of  a 
feigned  issue  of  devisavit  vel  non,  the  declarations  or  admissions 
of  a  devisee  or  legatee,  to  show  the  incapacity  of  the  testator,  are 
not  admissible,  whether  such  person  be  a  party  to  the  suit  or  not,  if 
he  be  not  the  sole  devisee  or  legatee,  but  there  are  others  having 
distinct  and  separate  interests  from  him  under  the  will,  which  will 
be  affected  by  the  determination  of  the  issue.  Here  the  interest  of 
the  Associate  Synod,  though  equal  in  amount,  is  entirely  separate 
and  distinct  from  that  of  Jason  W.  Eby;  they  are  to  have  one-half, 
and  he  the  other  half;  they  are  not  jointly  interested  in  the  claim. 
They  are  joint  parties  in  the  suit;  but  that  regards  only  the  suit 
itself  and  the  costs,  and  not  the  claim  or  title  under  the  will;  and 

VIII. G 
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this  evidence  will  affect  the  latter  as  well  as  the  former.  The  in- 
terest of  one  person  cannot  be  affected  by  the  admissions  or  declara- 
tions of  another  person  having  a  separate  interest.  Under  the 
decisions  of  this  court,  therefore,  as  well  as  on  principle,  we  are  of 
opinion  that  the  court  below  were  right  in  rejecting  the  letter  offered 
in  evidence. 

2.  The  rule  of  law  in  regard  to  wills  is,  that  the  memory  which 
the  law  holds  to  be  a  sound  memory,  is  when  the  testator  hath 
understanding  to  dispose  of  his  estate  with  judgment  and  dis- 
cretion, which  is  to  be  collected  from  his  words  and  actions  and 
behaviour  at  the  time.  Fonb.  Eq.  71;  6  Co.  23;  Dy.  72;  1  Ch. 
Rep.  13;  Moore  760.  If  general  lunacy  be  established,  it  must  be 
shown  that  there  was  not  merely  a  cessation  of  the  violent  symp- 
toms of  the  disorder,  but  a  restoration  of  the  faculties  of  the  mind 
sufficient  to  enable  the  party  soundly  to  judge  of  the  act.  1  Ves.  611. 

Incompetency,  then,  by  reason  of  insanity,  is  to  be  sought  for  in 
the  words,  actions  and  behaviour  at  and  about  the  time  of  the  act 
in  question.  We  have  no  other  source  to  reason  from.  The  inter- 
nal structure  and  operation  of  the  mind  are  inscrutable,  and  even  a 
physical  derangement  of  the  brain  (which  is  usually  supposed  to 
be  its  seat,)  is  incapable  of  being  ascertained.  The  Jactuni  itself 
is  to  be  considered,  whether  such  as  a  judicious  rational  mind  would 
perform;  and  also,  when  a  general  derangement  has  once  existed, 
it  is  incumbent  on  him  who  alleges  restoration  of  mind,  to  show 
that  it  took  place  so  far  as  to  enable  the  party  to  judge  soundly  of 
the  act  he  is  doing.  What  conclusion,  then,  are  we  to  come  to  in 
a  case  where  a  person,  in  the  full  possession  of  his  faculties,  has 
made  a  will,  unexceptionable  in  its  structure  and  dispositions,  be- 
queathing various  pecuniary  legacies,  and  then  disposing  of  the 
residue  of  his  estate  to  his  nearest  relations;  and  where  that  person, 
within  the  space  of  two  or  three  months  becomes  lunatic,  and  in 
the  paroxysms  of  his  insanity,  and  in  connection  with  them,  im- 
bibes the  most  violent  antipathies  against  one  of  those  relations,  for 
whom, formerly,  he  entertained  a  high  regard  and  affection;  which 
antipathies  are  proved  to  be  utterly  without  just  cause  or  founda- 
tion, and  built  upon  imaginary  grievances;  and  where  this  person 
becoming  afterwards  relieved  from  the  symptoms  of  his  derange- 
ment, yet  continues  to  cherish,  on  all  occasions,  these  antipathies 
and  perverted  impressions,  and  while  under  their  influence,  within 
nine  months  after  the  derangement,  adds  a  codicil  to  his  will,  in 
which  he  revokes  the  residuary  bequest  and  gives  it  all  over  to 
persons — strangers  to  him  in  blood,  though  otherwise  having  some 
claim  upon  his  bounty?  It  appears  to  me,  that  the  only  question 
in  such  a  case  is,  whether  the  person  was  of  sound  memory  and 
discretion,  considering  the  act  done  in  all  its  bearings,  and  judging 
of  the  soundness  of  mind  of  the  supposed  testator  by  his  conduct 
and  declarations  at  the  time,  and  as  connected  with  his  previous 
insanity  and  the  degree  of  restoration  of  mind  in  the  interval;  and 
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that  if  the  erroneous  and  groundless  impressions,  received  during 
the  time  of  his  delirium,  shall  retain  their  hold,  (whether  by*  some 
physical  derangement  of  the  brain,  or  by  some  indelible  stamp  upon 
the  thinking  faculties,)  that  person  must  be  considered  still  under  a 
delusion — the  effect  continues,  and  it  is  only  by  effects  we  can 
judge  of  the  existence  of  the  exciting  cause — and  if  he  is  under  a 
delusion,  though  there  be  but  a  partial  insanity,  yet  if  it  be  in  rela- 
tion to  the  act  in  question,  it  is  well  settled  it  will  invalidate  con- 
tracts generally,  and  will  defeat  a  will  which  is  the  direct  offspring 
of  that  partial  insanity,  both  in  the  courts  of  common  law  and  in 
the  ecclesiastical  courts,  although  the  testator,  in  making  it,  was 
sane  in  other  respects  on  ordinary  subjects. 

This  question  is  one  which  has  been  discussed  on  several  occa- 
sions in  the  English  courts,  and  occasioned  some  diversity  of  senti- 
ment: but  seems  to  be  now  settled  in  accordance  with  the  principles 
I  have  stated.  The  first  case  was  that  of  Mr  Greenwood,  which 
is  found  to  have  excited  much  attention  from  the  peculiarity  of  its 
circumstances,  and  is  stated  by  Lord  Eldon  in  White  v.  Wilson, 
13  Ves.  89.  He  was  bred  to  the  bar  and  acted  as  chairman  to  the 
quarter  sessions,  but  becoming  diseased,  and  receiving,  in  a  fever, 
a  draught  from  the  hands  of  his  brother,  the  delirium  taking  its 
ground  then,  connected  itself  with  that  idea,  and  he  considered  his 
brother  as  having  given  him  a  potion  with  a  view  to  destroy  him. 
He  recovered  in  all  respects,  but  that  morbid  image  never  departed, 
and  that  idea  appeared  connected  with  the  will  by  which  he  disin- 
herited his  brother;  nevertheless,  it  was  considered  so  necessary  to 
have  some  precise  rule,  that  though  a  verdict  was  obtained  in  the 
common  pleas  against  the  will,  the  judge  strongly  advised  the  jury, 
in  a  second  trial,  to  find  the  other  way,  and  they  did  accordingly 
find  in  favour  of  the  will.  Further  proceedings  took  place  after- 
wards and  concluded  in  a  compromise.  See  1  Pow.  Devises  by 
Jarman  130,  note  (Law  Lib.  75),  and  Shelford  on  Lunatics  296 
(Law  Lib.  188.)  Another  case  soon  after  occurred,  in  which  a 
similar  question  arose;  that  of  Dew  v.  Clark  (Haggard  Ecc.  Rep. 
18),  3  Add.  79-209,  Shelf.  Lunat.  297  (Law  Lib.  189  )  In  this 
case  there  was  evidence  to  show  that  the  deceased,  in  the  ordinary 
transactions  of  life,  conducted  himself  and  his  affairs  rationally — 
was  a  sensible,  clever  man — amassed  a  considerable  fortune  by  his 
profession — took  great  care  of  his  property — and  that  several  of 
his  friends  and  acquaintance,  some  of  them  medical  persons,  never 
considered  or  even  suspected  that  he  was  deranged  in  his  mind; 
yet  it  was  shown  that  he  laboured  under  certain  delusions  respect- 
ing his  daughter  and  himself:  so  that,  although  she  was  proved  to 
have  always  been  amiable  in  disposition,  of  superior  natural  talents, 
engaging  in  her  manners,  diligent,  industrious,  submissive  and 
obedient,  patient  under  affliction,  dutiful  and  affectionate,  modest 
and  virtuous,  moral  and  religious:  yet  in  the  deluded  mind  of  the 
deceased,  she  was  the  most  extraordinary  instance  of  depravity, 
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vileness,  vice,  crime,  profligacy,  hypocrisy,  artifice,  disobedience, 
revolt  and  rebellion,  and  quite  irreclaimable;  while  in  regard  to 
himself,  he  was  a  pattern  of  fatherly  tenderness  and  affection, 
though  tying  his  daughter  to  a  bed-post  and  flogging  her  with  the 
most  unmerciful  severity,  and  aggravating  her  sufferings  by  other 
acts  of  cruelty,  and  compelling  her  to  perform  the  most  menial 
drudgery  and  of  the  severest  sort,  to  which  even  a  servant  would 
not  submit.  All  these  were  represented  by  himself  as  proofs  of  his 
great  tenderness  and  regard;  these  impressions  accompanied  him 
through  life,  and  were  recorded  in  his  will.  To  remove  these 
delusions,  no  reasoning,  no  argument,  no  interposition  of  friends, 
no  pastoral  authority  was  of  any  avail;  even  the  sanction  of  reli- 
gion could  not  convince  him  that  his  ideas  were  erroneous,  nor 
induce  him  to  alter  his  conduct.  Sir  John  Nichols,  after  saying 
what  might  be  the  condition  of  the  deceased  as  applied  to  other 
transactions,  civil  or  criminal,  it  was  not  his  duty  to  consider,  but 
he  decided  that  he  was  not  a  person  of  sound  mind  when  he  made 
the  will;  or,  in  Lord  Coke's  language,  was  non  compos  mentis. 
He  therefore  pronounced  against  the  validity  of  the  will.  This 
was  confirmed  by  the  delegates;  and  the  lord  chancellor,  on  a  peti- 
tion for  a  commission  of  review,  gave  judgment  that,  under  the 
circumstances  of  the  case,  he  did  not  think  fit  to  recommend  it. 

In  another  case,  that  of  Fulleck  v.  Allison,  3  Hagg.  Ecc.  Rep. 
527,  it  has  been  held  that  to  set  aside  a  paper  on  this  ground  of 
monomania,  or  partial  insanity,  it  must  be  shown  clearly  and  de- 
cisively that  the  belief  which  occasioned  the  act  was  founded  upon. 
a  delusion — that  is,  it  must  appear  beyond  doubt  that  there  was  no 
ground  for  suspecting  the  facts  to  be  as  the  testator  thought  them. 

The  question  then  will  be,  was  the  party  of  sound  memory  and 
discretion  when  he  made  this  codicil,  taking  into  view  his  previous 
state  of  mind  and  feelings  towards  these  relations  when  of  sound 
understanding,  his  former  will  and  disposition  in  their  favor,  which 
must  stand  till  legally  revoked,  the  general  insanity  and  prostration 
of  understanding  which  ensued,  the  delusive  belief  or  opinions  in 
regard  to  Col.  Boyd,  originating  in  his  mind  during  that  insanity, 
his  degree  of  recovery,  the  continuance  of  the  delusion  afterwards, 
as  manifested  by  the  retention  of  these  erroneous  impressions  and 
groundless  antipathies,  their  operation  in  the  making  of  the  codicil, 
and  especially  whether  the  causes  of  those  impressions  were  true, 
or  even  if  not,  yet  were  of  such  a  character  as  to  warrant  the  im- 
pressions, or  on  the  other  hand  were  utterly  groundless,  and  such 
as  no  man  in  his  senses  could  entertain,  and  occasioned  merely  by 
insanity.  If  the  latter  were  the  case,  then  I  think  that,  according 
to  the  principles  of  the  law,  he  was  not  competent  to  make  a  codicil 
which  altered  his  will  in  the  manner  he  has  done.  It  seems  to  me 
that  the  court  below  fell  into  an  error  in  drawing  a  distinction  be- 
tween the  insane  delusion  itself,  and  the  impressions  or  prejudices 
occasioned  by  such  delusion:  and  in  supposing  that  the  former  might 
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cease  and  the  latter  continue.  They  are  to  my  mind  the  same 
thing,  or  rather  the  presence  of  absurd  prejudices,  of  groundless 
antipathies,  of  silly  and  chimerical  hatreds,  originating  in  acknow- 
ledged insanity,  is  the  only  evidence  we  can  have  of  the  existence 
of  the  delusion.  The  term  delusion  refers  to  the  state  of  mind: 
impression,  to  the  results  of  that  state  of  mind;  but  when  the  re- 
sults are  gone,  we  can  well  assert  that  the  delusion  is  gone.  In  a, 
legal  point  of  view,  however,  these  subtle  inquiries  are  useless;  the 
great,  broad,  and  intelligible  question  is,  whether  the  mind  was 
restored  so  as  to  be  sound,  whole,  compos;  or  whether  a  portion 
of  its  thinking  and  judging  power,  as  connected  with  the  subject  of 
the  will,  remained  mangled  and  perverted  at  the  time  of  making 
the  codicil,  so  as  to  leave  it  incapable  of  interfering  with  his  former 
disposition  of  his  estate  with  judgment  and  discretion. 
Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Hoopes  against  Brinton. 

Executors  are  not  chargeable  with  interest  on  funds  in  their  hands  during 
the  pendency  of  their  account  in  the  Orphans'  Court,  on  exceptions  to  the  report 
of  auditors. 

ERROR  to  the  common  pleas  of  York  county. 

James  Hoopes  and  Wife  against  Jesse  Brinton  and  Mills  Hays, 
executors  of  John  Brinton,  deceased.  Special  verdict,  to  deter- 
mine the  amount  of  interest  with  which  the  defendants  were 
chargeable  upon  the  settlement  of  their  administration  account  of 
the  estate  of  John  Brinton,  deceased.  The  only  material  facts  were, 
that  the  defendants,  on  the  5th  of  March,  1836,  settled  their  ac- 
count; on  the  13th  of  April  1836,  it  was  excepted  to  by  the  plain- 
tiffs: on  the  1st  of  August  1S36,  it  was  referred  to  auditors,  who, 
on  the  5th  of  April  1837,  reported  a  balance  against  the  account- 
ants of  911  dollars  32  cents,  besides  eight  dollars  and  seventy-five 
cents  costs,  which  they  adjudged  the  accountants  to  pay:  on  the 
13th  of  May  1837,  the  plaintiffs  excepted  to  the  report  of  the  audi- 
tors; and  on  the  19th  of  February  1838,  the  report  was  confirmed 
by  the  court:  on  the  31st  of  March  1838,  the  plaintiffs  appealed  to 
the  supreme  court,  and  on  the  7th  of  July  1838,  the  decree  of  the 
orphans'  court  was  affirmed. 

The  court  below  rendered  judgment  for  the  plaintiff  for  the 
one-seventh  part  of  911  dollars  32  cents,  with  interest  from  the  5th 
of  April  1837,  when  the  report  of  auditors  was  filed. 

VIII. — G* 
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Fisher,  for  plaintiff  in  error. 
Mayer,  for  defendant  in  error. 

PER  CURIAM. — The  fund  did  not  bear  interest  in  the  hands 
of  the  accountant  during  the  pendency  of  the  report  in  the  orphans' 
court  on  exceptions,  because  it  could  not  be  paid  over  before  final 
confirmation,  or  consequently  be  said  to  have  been  vexatiously  de- 
tained. Besides,  the  case  is,  in  other  respects,  like  the  verdict  of  a 
jury  during  the  pendency  of  a  motion  for  a  new  trial,  on  which,  if 
the  motion  be  denied,  there  is  judgment  for  the  principal  and  in- 
terest previously  found  without  regard  to  the  intervening  time. 
Interest  ought  therefore  to  have  been  decreed  from  the  final  con- 
firmation. 

Decree  reversed  as  regards  interest  from  5th  of  April  1837,  and 
interest  decreed  from  19th  of  February  1838;  and  affirmed  for  the 
residue. 


Stuart  against  The  Commonwealth. 

In  an  action  by  an  administrator  to  recover  a  debt  due  to  his  intestate,  the 
defendant  will  not  be  permitted  to  set  off  a  debt  due  to  him  by  the  administra- 
tor for  services  rendered  to  him  in  the  course  of  his  administration  of  the  estate. 

ERROR  to  the  common  pleas  of  Mijflin  county. 

The  Commonwealth  for  the  use  of  Thos.  Todd,  administrator  of 
Thos.  Beale,  deceased,  against  Samuel  Stuart.  Debt  on  recogni- 
zance. The  plaintiff's  intestate,  and  the  defendan  thad  each  been 
sheriff  of  Mifflin  county,  and  this  action  was  brought  by  the  plain- 
tiff to  recover  fees  of  his  intestate,  which  had  accrued  while  he  had 
been  in  office,  and  which  had  been  collected  by  the  defendant. 
After  the  plaintiff  had  established  his  cause  of  action,  the  defendant 
offered  to  prove  that  the  estate  of  Thomas  Beale  was  indebted 
to  him  for  costs  to  which  he  was  entitled,  for  executing  pro- 
cess at  the  instance  of  Thomas  Todd  the  administrator,  and  which 
he  claimed  to  set  off  against  the  claim  of  the  plaintiff.  The  evidence 
was  objected  to,  and  the  court  (Burnside,  president)  was  of  opinion 
that  the  set-off  was  not  allowable,  and  rejected  the  evidence. 

Hah,  for  plaintiff  in  error,  cited  2  Rawle  180;  11  Serg.  fy  Eawlt 
247. 

Fisher,  contra,  cited  2  Cowen  139,  149. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — A  cardinal  rule  in  the  interpretation  of  statutes  of 
set-off,  requires  that  there  be  mutuality  of  demand  both  as  regards 
the  quality  of  the  right,  and  the  identity  of  the  parties.     Our  statute 
is,  in  other  respects,  more  remedial  than  the  British;  but  no  differ- 
ence, as  to  the  matter  in  question,  can  be  thought  to  result  from 
the  difference  of  the  words.     The  British  statute  gives  a  set-off,  in 
express  terms,  only  "  where  there  are  mutual  debts  between  the 
plaintiff  and  the  defendant,  or,  if  either  party  sue  or  be  sued  as  an 
executor  or  administrator,  where  there  are  mutual  debts  between 
the  testator  or  intestate  and  either  party,"  but  the  necessity  of  the 
same  mutuality  is  as  explicitly  inculcated  by  our  own,  which  gives 
a  set-off  "  if  two  or  more,  dealing  together,  be  indebted  to  each 
other;"  for  it  is  the  necessary  effect  of  mutual  dealings  to  produce 
mutual  debts.     Whatever  be  the  difference  in  words,  however,  it 
is  certain  that  it  has  produced  no  difference  in  practice.     In  regard 
to  that  mutuality  of  action  which  results  from  the  quality  of  the 
right  and  the  character  of  the  party,  we  began  by  enforcing  the  rule 
in  Danach  v.  Hays,  2  Yeates  208,  and  we  have  steadily  pursued 
the  same  course  through  Murray  v.  Williamson,  3  Binney  35;  Wain 
v.  Anthony,  5  Serg.  8?  Rawle  468;  Jamison  v.  Brady,  6  Serg.  S? 
Rawle  466;  Wolfersberger  v.  Bucher,  10  Serg.  fy  Rawle  10;  and 
Minich  v.  Cozier,  2  Rawle  111,  to  the  present  time.     But  though 
this  species  of  mutuality  is  indispensable  in  that  class  of  cases,  it 
follows  not  that  a  set-off  may  be  made  in  every  instance  where  it 
is  found;  for  though  the  fact  that  one  of  the  parties  is  a  naked 
trustee  will  not  alone  prevent  it,  as  was  intimated  in  Wolf  v.  Beales, 
6  Serg.  Sf  Rawle  244,  it  may  do  so  when  assisted  by  circumstances; 
for  if  the  consequences  would  endanger  the  security  of  a  third  per- 
son, the  defendant  would  be  restrained,  as  he  was  in  Wilmarth  v. 
Mountford,  8  Serg.  4*  Rawle  124,  where  he  was  a  creditor,  and 
the  plaintiffs  were  trustees  of  an  insolvent  debtor.     In  that  case, 
however,  there  was  not  a  perfect  mutuality  in  respect  to  the  quality 
of  the  right,  inasmuch  as  the  action  was  brought  for  the  price  of 
trust  property  which  had  passed  to  the  plaintiffs  by  the  assignment; 
and  it  was  brought,  therefore,  legally  in  their  own  right.     A  more 
apposite  instance  is  a  set-off  of  the  sheriff's  debt  in  an  action  by 
the  assignee  of  a  bail  bond,  which  has  been  rejected  in  England. 
Yet  defalcation  is  allowed  there,  as  well  as  here,  betwixt  a  separate 
creditor  and  a  surviving  partner  as  the  legal  plaintiff,  though  it  is 
necessarily  attended  with  a  greater  or  less  degree  of  risk  to  the 
representatives  of  the  deceased  partner  for  whom  he  is  a  trustee,  to 
say  nothing  of  the  joint  creditors.     It  is  no  greater,  however,  than 
what  is  incurred  from  every  set-off  against  a  trustee;  and  the  foun- 
dation of  the  right  seems  to  be  the  inconvenience,  if  not  impracti- 
cableness,  of  going  into  a  calculation  of  chances  so  remote  as  those 
of  his  eventual  ability  to  make  good  the  amount  to  the  trust.  Then 
as  to  the  want  of  mutuality  produced  by  a  change  of  the  relations 
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and  number  of  the  parties,  the  rule  is  that  set-off  is  inadmissible, 
subject,  however,  to  exceptions  where  it  clearly  appears  that  no 
interest  of  a  third  person  can  be  prejudiced  by  it.  Thus  in  Chil- 
derston  v.  Hammond,  9  Serg.  fy  Rawle  68,  two  defendants  were 
allowed  to  set  off  a  debt  due  to  one  of  them,  which,  being  a  matter 
that  concerned  themselves,  they  well  might  do  so  far  as  to  extinguish 
the  adverse  debt;  but,  on  the  other  hand,  a  joint  obligor,  who  alone 
had  been  summoned,  was  prevented  in  Henderson  y.  Lewis,  Ibid. 
379,  from  setting  off  a  debt  severally  due  to  his  co-obligor,  not  only 
because  there  was  no  reciprocity  of  action,  but  because  he  proposed 
to  involve  a  right  which  was  not  subject  to  his  control.  The  asser- 
tion that  the  set-off  would  have  been  inadmissible  even  had  both 
been  parties,  I  take  the  present  opportunity  to  retract;  for  the  ob- 
jection might  certainly  have  been  obviated  by  the  concurrence  of 
him  whose  separate  property  it  was  proposed  to  apply  to  their 
common  debt.  The  general  rule,  however,  is  opposed  to  a  set-off; 
and  it  is  allowed  in  such  a  case  only  by  way  of  exception  and 
where  it  is  entirely  clear  that  the  interests  of  third  persons  will  not 
be  involved  in  it.  Where  the  debt  is  demandable  in  a  different 
character  there  is  no  exception  whatever;  for  defalcation  would  in 
such  a  case  be  extremely  inconvenient  and  attended  with  almost 
certain  injustice.  Take  the  case  before  us  as  an  example.  The 
costs  proposed  to  be  defalcated  were  not  incurred  by  the  intestate, 
and  they  are  consequently  the  proper  debt  of  the  plaintiff,  his  ad- 
ministrator, who  may  doubtless  entitle  himself  to  an  allowance  for 
them  in  the  settlement  of  his  account;  whence  an  argument  that 
they  may  as  well  come  out  of  the  assets  directly  as  circuitously. 
But  it  may  possibly  be  shown  that  they  were  incurred  in  the  pro- 
secution of  suits  which  ought  not  to  have  been  brought,  and  conse- 
quently that  they  are  not  to  come  out  of  the  assets  at  all,  which, 
were  they  to  pay  in  the  first  instance,  would  suffer  a  loss  pro  tanto 
in  the  event  of  the  plaintiff's  insolvency;  for  I  doubt  whether  a 
defalcation  by  judgment  of  law  would  fix  him  with  an  involuntary 
devastavit,  so  as  to  bring  the  transaction  within  the  security  of  his 
administration  bond.  This  is  the  foundation  of  the  rule  in  respect 
to  actions  wanting  mutuality  in  the  quality  of  the  right  and  cha- 
racter of  the  parties,  and  we  may  safely  say  that  it  protects  those 
beneficially  interested  from  every  risk  whatever.  Wolfersberger  v. 
Bucher  is,  in  principle,  the  case  before  us;  and  it  is  clear  that  the 
rejection  of  the  evidence  was  proper. 
Judgment  affirmed. 
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Alter  against  Berghaus. 

The  absence  of  a  witness  from  the  state,  so  far  as  it  affects  the  admissibility 
of  secondary  evidence,  has  the  same  effect  as  his  death.  So  the  hand-writing 
of  a  plaintiff,  who  has  made  original  entries  of  charge  in  a  book,  and  who  is  ab- 
sent from  the  state,  may  be  proved,  and  upon  such  proof  the  entries  are  admis- 
sible. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Alter,  Taylor  &  Dewey  against  Henry  C.  Berghaus.  Debt  on 
promissory  note. 

During  the  progress  of  the  trial  of  this  cause,  the  plaintiffs  offered 
in  evidence  their  book  of  original  entries,  charging  George  H.  Berg- 
haus with  goods  sold  and  delivered,  with  proof  by  a  disinterested 
witness  that  the  original  entries  are  in  the  hand-writing  of  Solomon 
J.  Dewey,  one  of  the  plaintiffs. 

The  defendant  objected  that  Solomon  J.  Dewey  was  himself 
competent  to  make  the  proof,  and  that  the  fact  of  his  absence  was 
not  sufficient  to  make  way  for  secondary  evidence.  The  court  re- 
jected the  evidence,  and  the  plaintiff  excepted. 

H.  jilricks,  for  plaintiff  in  error. 
J.  Jl.  Fisher,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  is  a  well  settled  principle,  adopted  from  necessity 
as  well  as  convenience,  that  the  original  book  of  entries,  of  a  trades- 
man or  merchant,  may  be  given  in  evidence  on  the  oath  of  the  party 
himself,  or  the  clerk  who  made  the  entries.  And  when  the  clerk  is 
out  of  the  state,  it  has  been  decided  that  it  may  be  received,  on 
proof  of  his  hand- writing.  In  Grouse  et  al.  v.  Miller, 10  Serg.fyRaivle 
155,  a  book  of  original  entries  was  admitted  in  evidence,  without 
objection,  or  proof  of  the  hand-writing  of  the  person  who  made 
the  entries,  who  was  absent  from  the  state.  But  although  this  is 
conceded,  yet  a  distinction  is  taken  between  this  class  of  cases,  and 
the  proof  of  the  hand-writing  of  a  co-partner  who  resides  out  of  the 
state.  And  on  this  distinction  the  court  ruled  out  the  evidence. 
The  point  came  before  the  Supreme  Court  of  South  Carolina,  in 
Foster  v.  Singler,  1  Bay  40;  Spencer  v.  Saunders,  1  Bay  119;  and 
in  Trim  v.  Rogers  and  McBride,  1  Bay  480.  In  these  cases,  it  is 
held  that  the  original  book  of  entries,  of  a  merchant  or  shop-keeper, 
is  good  evidence  to  go  to  a  jury  upon  the  plaintiff's  oath;  and  when 


78  SUPREME  COURT  [Harrisburg 

[Alter  v.  Berghaus.] 

one  of  the  copartners,  who  made  the  entries,  is  out  of  the  state, 
the  other  copartner  may  swear  to  his  hand-writing  in  the  books. 

The  entries  are  ruled  to  be  prima  facie  evidence  of  a  delivery. 
These  cases,  it  is  said,  were  decided  after  judgment  by  default,  and 
upon  execution  of  a  writ  of  inquiry  ;  but  this  can  make  no  dif- 
ference, as  the  point  was  ruled  by  the  court  after  great  deliberation. 
Here  the  case  was  not  rested  on  the  oath  of  the  copartner,  but  he 
offered  to  prove  the  hand-writing,  and  the  residence  in  New  Orleans 
by  an  indifferent  witness.  Absence  from  the  state,  as  far  as  it 
affects  the  admissibility  of  secondary  evidence,  has  the  same  effect 
as  the  death  of  the  witness,  arid  it  must  be  conceded  that  the  death 
of  the  copartner  would  have  made  room  for  secondary  proof.  It 
must  be  observed  that  it  is  prima  facie,  and  not  conclusive  evidence 
of  delivery,  and  if  any  proof  can  be  given  of  collusion  or  fraud, 
that  will  destroy  its  credit  with  the  jury.  To  guard  against  the 
possibility  of  fraud,  exceeds  the  bounds  of  human  reason.  All  we 
can  do  is  to  lay  down  general  principles,  and  leave  the  application 
to  the  court,  and  the  good  sense  of  the  jury.  It  is  very  true  that  a 
partner  may  withdraw  from  the  state,  for  the  purpose  of  having 
secondary  proof  admitted,  and  a  clerk  who  made  the  entries  may 
be  induced  to  withdraw  for  the  same  reason.  So  that  if  we  sup- 
pose a  premeditated  fraud,  it  may  be  committed  in  the  one  case  as 
well  as  the  other;  but  this  is  no  reason  for  its  exclusion  altogether, 
although  it  is  a  very  good  one  for  subjecting  it  to  the  most  rigid 
scrutiny,  on  the  examination  before  the  jury. 

The  disposition  of  this  point  makes  a  decision  on  the  other  ex- 
ceptions unnecessary,  and  accordingly  I  have  been  instructed  by  the 
court  to  express  no  opinion  upon  them. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Humphreys  against  Rawn. 

The  court  of  common  pleas  has  no  power  to  set  aside  a  judgment,  confessed 
upon  warrant  of  attorney,  unless  it  be  for  fraud  or  forgery,  and  then  only  where 
the  facts  are  admitted  or  established  by  a  trial. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Andrew  Murry,  treasurer  of  Dauphin  county,  against  Charles 
Carson  and  Charles  C.  Rawn,  Esq. 

The  defendants  became  the  purchasers  of  an  unseated  lot  in 
Portsmouth,  from  the  treasurer  at  a  sale  for  taxes.  May  Hum- 
phreys claiming  to  be  the  owner  of  the  lot  by  his  agent,  Kearny 
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Wharton,  applied  to  the  defendants  for  payment  of  the  surplus 
money,  after  payment  of  the  taxes,  for  which  the  lot  was  sold,  and 
which  they  declined  to  pay,  because  it  was  not  satisfactorily  shown 
that  May  Humphreys  had  been  the  owner  of  the  lot.  The  bond 
given  by  the  defendants  was  then  obtained  from  the  treasurer 
by  May  Humphreys,  and  judgment  entered  upon  it:  whereupon 
the  defendants  made  the  following  applications 

The  defendants  moved  the  court  for  a  rule  upon  the  plaintiffs  at- 
torney to  file  his  warrant  of  attorney  by  the  20th  January,  inst. 

The  defendants  also  moved  the  court  to  grant  a  rule  upon  the 
plaintiff  to  show  cause  why  the  judgment  entered  in  this  case,  on 
a  bond  for  surplus  money,  should  not  be  struck  from  the  record,  for 
the  following  reasons. 

1.  Because  the  same  was  irregularly  entered. 

2.  Because  the  same  was  entered  without  authority  from,  or  no- 
tice to  the  plaintiffs. 

3.  Because  the  judgment  is  unauthorised  by  law. 

4.  Because  it  was  not  authorised  by  the  person  or  persons  who 
was  or  were  the  owner  or  owners  at  the  time  of  the  sale  to  the 
defendants,  nor  by  his,  her  or  their  heirs,  assigns  or  other  legal 
representatives. 

5.  Because  the  warrant  of  attorney  upon  which  the  judgment 
purports  to  have  been  entered,  contains  no  authority  to  enter  judg- 
ment, until  after  one  or  more  declarations  filed. 

6.  Because  no  authorised  demand  of  the  surplus  money  for 
which  the  bond  was  given  has  been  made  of  the  defendants. 

7.  Because  no  authorised  demand  of  the  surplus  money  had  been 
made  of  the  defendants  before  the  entry  of  judgment. 

8.  Because  no  authorised  or  other  demand  of  the  surplus  money 
was  made  of  the  defendants  three  months  prior  to  the  entry  of 
judgment. 

9.  Because  the  plaintiff  has  submitted  no  evidence  to  the  de- 
fendants, that  he  was  the  owner  of  the  lot  at  the  time  of  sale, 
or  that  he  was  the  heir,  assignee  or  other  legal  representative  of 
such  owner. 

10.  Because  the  defendants  have  always  been  and  still  are  ready 
to  pay  the  surplus  money  to  any  person  legally  entitled  to  receive 
and  receipt  for  the  same. 

11.  Because  the  judgment  is  not  entered  for  the  use  of  the  per- 
sons legally  interested  in  the  bond. 

12.  Because  the  defendants  should  not  be  subjected  to  the  pay- 
ment of  costs  until  they  shall  have  made  default  in  doing  that 
which  the  law  requires  them  to  do  in  the  premises. 

The  defendants  also  move  the  court  to  grant  a  rule  upon  the 
plaintiffs,  to  show  cause  why  all  proceedings  upon  the  judgment 
shall  not  be  stayed,  until  he  shall  have  produced,  and  if  need  be, 
filed  in  the  cause,  such  reasonable  evidence  of  his  ownership,  as 
a  due  regard  to  law  and  justice  may  require,  and  until  he  shall 
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have  satisfied  the  court  that  a  lawful  demand  of  the  surplus  money 
was  duly  and  timely  made  before  the  entry  thereof,  and  until  he 
shall  do  such  other  matters  and  things  in  the  premises  as  the  law 
may  direct. 

The  court  below,  after  hearing  evidence  on  the  subject,  ordered 
that  the  judgment  be  struck  off  the  record. 

J.  *fl.  Fisher,  for  plaintiff  in  error.          , 
Rawn,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTOX,  J. — The  court  were  mistaken  in  striking  off  the  judg- 
ment in  this  case  and  in  the  reason  given  for  it.  If  there  is  any 
case  in  which  a  court  can  strike  off  a  judgment,  it  must  be  a  very 
special  case,  as  of  fraud  or  perjury,  or  of  a  judgment  entered  on  a 
cancelled  bond,  or  some  such  case,  and  then  only  where  the  facts 
are  admitted  or  established  on  a  trial.  The  court  may  open  a  judg- 
ment, or  direct  an  issue  to  ascertain  whether  any  thing  is  due,  or 
direct  an  issue  to  decide  who  is  entitled  to  the  money,  where  that 
is  disputed. 

If  a  person  shows  or  proves  a  right  to  land,  he  cannot  be  called 
upon  to  prove  a  negative  and  impossibility — if  so,  no  man  could 
prove  it,  and  no  person  could  recover  in  ejectmeut. 

That  May  Humphreys  did  not  pay  the  taxes  is  evidence,  some- 
times, of  negligence,  and  where  there  is  an  actual  adverse  posses- 
sion, may  be  evidence  of  abandonment — but  in  a  much  stronger 
case,  and  one  in  which  an  adverse  claimant  had  paid  the  taxes 
twenty  years  or  more  on  a  vacant  lot,  the  plaintiff  recovered  on  a 
title  forty  years  old,  there  never  having  been  any  actual  adverse 
possession.  4  Whart.  294. 

The  judgment  must  be  restored,  and  if  the  defendants  can  lay 
any  ground  for  it,  the  court  of  common  pleas  may  direct  an  issue 
as  to  the  right  of  May  Humphreys  to  this  money.  There  is  not 
on  this  record  any  colour  of  reason  why  the  defendants  should  not 
pay  it  to  whoever  is  the  owner. 
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The  provisions  of  the  eleventh  section  of  the  act  of  assembly  of  the  3d  of  April 
1792,  are  not  applicable  to  the  trial  of  an  action  of  ejectment  between  parties,  to 
one  of  whom  a  patent  had  been  granted  previously  to  the  decision  of  the  board 
of  property  upon  their  respective  claims:  and  although,  under  such  circumstances, 
the  action  be  brought  within  six  months  after  such  decision,  the  defendant  may 
maintain  his  defence  upon  an  outstanding  title  in  a  third  person. 

An  attorney  at  law,  who  has  been  consulted  professionally  respecting  the  title 
to  lands,  can  not  afterwards  become  a  purchaser  of  those  lands  from  the  state 
or  a  third  person,  and  set  up  such  title  against  that  of  his  client,  but  the  same 
shall  enure  to  the  benefit  of  the  client. 

A  return  of  survey  made  after  suit  brought,  is  competent  evidence  for  a  defen- 
dant in  ejectment:  in  this  respect  there  is  a  difference  between  a  plaintiff  and  a 
defendant;  the  former,  to  entitle  him  to  recover,  must  establish  his  title  to  have 
existed  before  he  commenced  his  action;  but  the  latter  may  prevent  a  recovery, 
by  proof  of  facts  occurring  subsequently. 

The  acts  and  declarations  of  a  party  to  an  action  of  ejectment,  done  or  made 
before  or  after  suit  brought,  and  tending  to  show  that  he  had  not  a  good  title,  are 
competent  evidence. 

In  an  action  of  ejectment,  the  field  notes  of  a  deputy  surveyor  who  is  dead, 
containing  a  memorandum  of  the  name  of  the  person  for  whom  the  survey  was 
made,  and  of  the  payment  of  the  expenses  of  making  it,  are  competent  evidence. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  ejectment  for  twelve  tracts  of  land,  in 
which  Thomas  Elder,  Esq.,  was  plaintiff,  and  the  heirs  at  law  of 
Bartram  Galbraith,  deceased,  were  defendants. 

The  plaintiff,  to  maintain  the  issue,  gave  in  evidence  twelve  war- 
rants dated  in  1827,  1828,  1S29  and  1830;  surveys  regularly  made 
upon  them  and  returned  in  the  same  years;  receipts  for  the  pur- 
chase-money, and  a  patent  from  the  commonwealth  for  each  tract, 
in  the  year  1830,  to  himself. 

The  defendants  founded  their  title  upon  forty  applications,  de- 
scriptive, it  was  said,  of  the  land  in  dispute,  dated  29th  January 
1794.  These  applications  were  in  the  handwriting  of  Bartram 
Galbraith,  and  endorsed  by  some  person  in  the  land  office — 
"  Bartram  Galbraith  to  pay."  It  appeared  that  Judge  Wilson,  on 
the  20th  September  1794,  obtained  credit  on  the  books  of  the  com- 
monwealth by  the  deposit  of  21,000  dollars,  stated,  in  the  memo- 
randum of  deposit,  to  be  applied  to  the  payment  of  lands  applied 
for  by  him.  In  January  1795,  a  part  of  this  21,000  dollars  was 
applied,  by  the  officers  of  the  land  office,  to  these  forty  applica- 
tions filed  by  Bartram  Galbreath,  sufficient  to  pay  the  purchase- 
money  and  office  fees;  upon  which  warrants  issued  to  have  the 
lands  called  for  in  the  forty  applications,  surveyed.  It  did  not 
appear  that  the  surveys  on  these  warrants,  had  been  returned  into 
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the  land  office;  and  on  the  9th  of  August  1816,  William  B.  Gal- 
braith, agent  for  the  heirs  of  Bartram  Galbraith,  deceased,  pre- 
sented the  following  petition  to  the  board  of  property: 

"  The  petition  of  the  subscriber  for  himself,  and  as  agent  for  the 
rest  of  the  heirs  of  the  late  Bartrarn  Galbraith,  Esq.,  deceased,  re- 
spectfully represents: — 

"  That  your  petitioner,  in  common  with  the  other  heirs,  is  seised 
and  possessed  of  the  following  warrants,  issued  out  of  the  land  office 
on  the  29th  day  of  January  1794,  for  four  hundred  acres  each,  for 
lands  on  Rattling  creek,  in  Dauphin  county,  in  the  following  names, 
viz.:  John  Smith,  Evan  David,  James  Cook,  John  Cook,  James 
Eagan,  David  Craig,  Samuel  Cook,  David  Cook,  Thomas  Todd, 
James  Todd,  Thomas  Wilson,  Hugh  Wilson,  James  Wilson,  John 
Gilbaugh.  Frederick  Gilbaugh,  Thomas  Egan,  John  M'Cord, 
Michael  Elder,  Samuel  Elder,  John  Elder,  David  Elder,  John  De- 
france,  Frederick  Bower,  Anthony  Hains,  Henry  Hains,  Frederick 
Stump,  Jacob  Shireman,  Robert  Ballance,  John  Taylor,  Samuel 
Taylor,  Thomas  Spencer,  John  Meech,  John  Lytle,  William  John- 
son, John  Field,  Sims  Chambers,  Samuel  Gross,  Alexander  Boggs, 
Andrew  Gross,  Abraham  Scott. 

"  And  surveys  were  made  by  virtue  of  them,  in  the  month  of  June 
1795,  and  the  return  of  surveys  made  out  for  the  land  office,  but 
not  returned  into  the  office.  Therefore,  your  petitioner  prays,  that 
the  honorable  board  of  property  would  direct  that  the  present  deputy 
surveyor  would  make  return  into  the  office. 

"  With  esteem  I  remain  your  humble  servant,  &c. 

"  WILLIAM  GALBRAITH, 
"  Agent  for  the  heirs  of  Bertram  Galbraith,  deceased." 

Upon  which  the  following  proceeding  was  had: 

August  9,  1S16. — The  board  met. — Present  all  the  members. 

On  the  petition  of  William  B.  Galbraith,  for  himself  and  heirs, 
&c.  The  petitioner  stated  for  himself,  and  as  agent  for  the  rest  of 
the  heirs  of  the  late  Bartram  Galbraith,  Esq.  deceased,  that  he  in 
common  with  the  other  heirs,  are  seised  and  possessed  of  the  fol- 
lowing warrants,  issued  out  of  the  land  office,  the  29th  day  of  Jan- 
uary 1794,  for  four  hundred  acres  each,  for  lands  on  Rattling  Creek, 
in  Dauphin  county,  in  the  following  names,  viz: — 

John  Smith,  Evan  David,  James  Cook,  John  Cook,  James  Eagan, 
David  Craig,  Samuel  Cook,  David  Cook,  Thomas  Todd,  James 
Todd,  Thomas  Wilson,  Hugh  Wilson,  James  Wilson,  John  Gil- 
baugh, Frederick  Gilbaugh,  Thomas  Eagan,  John  M'Cord,  Michael 
Eider,  Samuel  Elder,  John  Elder,  David  Elder,  John  Defrance, 
Frederick  Bower,  Anthony  Hains,  Henry  Hains,  Abraham  Scott, 
Frederick  Stump,  Jacob  Shireman,  Bobert  Ballance,  John  Taylor, 
Samuel  Taylor,  Thomas  Spencer,  John  Meech,  John  Lytle,  William 
Johnson,  John  Field,  Sims  Chambers,  Samuel  Gross,  Alexander 
Boggs,  Andrew  Gross,  and  surveys  were  made  by  virtue  of  them, 
in  the  month  of  June  1795,  and  the  return  of  surveys  made  out  for 
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the  said  office,  but  not  returned  into  the  office.  He  therefore  prays 
that  the  honourable  board  of  property  would  direct  that  the  present 
deputy  surveyor  would  make  the  returns  into  the  office. 

The  petitioner  offered  a  book  of  field  notes  of  Bartram  Galbraith's, 
late  deputy  surveyor,  endorsed  "note  book  of  a  large  survey  made 
for  sundry  gentlemen  in  Dauphin  county,"  as  evidence  of  said  sur- 
veys having  been  made  on  the  ground.  There  were  notes  in  this 
book,  of  lines  having  been  run  in  part  round  a  large  body  of  land, 
but  nothing  that  showed  surveys  to  have  been  made,  or  marked  for 
these,  or  any  other  particular  warrants.  And  it  appeared  from  the 
statement  of  the  present  deputy  surveyor,  to  the  said  officers,  that 
no  lines,  other  than  those  mentioned,  could  be  found. 

The  law  of  1785  has  declared,  that  every  survey  to  be  returned, 
&c.,  shall  be  made  by  actual  going  upon,  and  measuring  of  the  land, 
and  marking  the  lines,  &c.  The  board  cannot,  therefore,  direct  the 
surveys  to  be  returned,  they  being  nothing  more  than  paper  surveys. 

On  the  2d  of  September  1816,  he  presented  a  second  petition  as 
follows: 

To  the  honorable  the  board  of  property  of  Pennsylvania: 

"  The  petition  of  the  subscriber  for  himself,  and  agent  for  the 
rest  of  the  heirs  of  the  late  Bartram  Galbraith,  deceased,  respectfully 
represents: — 

"  That  your  petitioner,  in  common  with  the  other  heirs,  are  seised 
and  possessed  of  titles  to  forty  several  tracts  of  land,  situate  in 
Halifax  township,  Dauphin  county,  surveyed  by  the  late  Bartram 
Galbraith,  then  deputy  surveyor,  on  the  following  warrants: — John 
Smith,  Evan  David,  James  Cook,  John  Cook,  James  Eagan,  David 
Craig,  Samuel  Cook,  David  Cook,  Thomas  Todd,  James  Todd, 
Thomas  Wilson,  Hugh  Wilson,  James  Wilson,  John  Gilbach, 
Frederick  Gilbach,  Thomas  Eagan,  John  M'Cord,  Michael  Elder, 
Samuel  Elder,  John  Elder,  David  Elder,  John  Defrance,  Frederick 
Bower,  Anthony  Hains,  Henry  Hains,  Frederick  Stump,  Jacob 
Shireman,  Robert  Ballance,  John  Taylor,  Samuel  Taylor,  Thomas 
Spencer,  John  Meetch,  John  Lytle,  William  Johnston,  John  Field, 
Sims  Chambers,  Samuel  Gross,  Alexander  Boggs,  Andrew  Gross 
and  Abraham  Scott. 

"That  the  separate  surveys  were  made  by  Bartram  Galbraith, 
and  prepared  for  the  surveyor-general's  office,  but  not  returned,  as 
will  be  satisfactorily  made  appear  by  reference  to  said  separate 
surveys  and  returns,  in  the  possession  of  the  present  deputy  sur- 
veyor of  the  county.  Your  petitioner  therefore  prays  the  honorable 
board,  to  direct  that  the  said  surveys  may  be  resurveyed,  and  the 
lines  correctly  marked  on  the  ground,  and  make  return  of  the  sur- 
veys into  the  surveyor-general's  office,  in  order  for  confirmation,  by 
patent  to  your  petitioner  and  other  heirs,  and  your  petitioner,  as  in 
duty  bound,,  pray. 

"  WILLIAM  B.  GALBRAITH, 
"  Agent  for  the  heirs  of  B.  Galbraith,  deceased." 
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Upon  which  the  following  proceedings  were  had.  November  5th, 
1816.  The  board  met.  Present  all  the  members.  On  the  appli- 
cation of  William  B.  Galbraith,  the  petitioner  stated  for  himself  and 
as  agent  for  the  rest  of  the  heirs  of  the  late  Bartram  Galbraith,  de- 
ceased. That  hn  in  common  with  the  other  heirs,  are  seised  and 
possessed  of  title  to  forty  several  tracts  of  land,  situate  in  Halifax 
township,  Dauphin  county,  surveyed  by  the  said  Bartram  Gal- 
braith, then^deputy  surveyor,  on  the  following  warrants,  viz:  John 
Smith,  Evan  David,  James  Cook,  John  Cook,  James  Eagan,  David 
Craig,  Samuel  Cook,  David  Cook,  Thomas  Todd,  James  Todd, 
Thomas  Wilson,  Hugh  Wilson,  James  Wilson,  John  Galbach, 
Frederick  Galbach,  Thomas  Eagan,  John  McCord,  Michael  Elder, 
Samuel  Elder,  John  Elder,  David  Elder,  John  Defrance,  Frederick 
Bower,  Anthony  Hains,  Henry  Hains,  Frederick  Stump,  Jacob 
Shireman,  Robert  Ballance,  John  Taylor,  Samuel  Taylor,  Thomas 
Spenser,  John  Meetch,  John  Lytle,  William  Johnston,  John  Field, 
Sims  Chambers,  Samuel  Gross,  Alexander  Boggs,  Andrew  Gross, 
and  Abraham  Scott. 

That  the  separate  surveys  were  made  by  Bartram  Galbraith,  and 
prepared  for  the  surveyor-general's  office,  but  not  returned,  as  will 
be  satisfactorily  made  appear  by  reference  to  said  separate  surveys 
and  returns  in  the  possession  of  the  present  deputy  surveyor  of  the 
county.  Your  petitioner  therefore  prays  the  honourable  board  to 
direct  that  the  said  surveys  may  be  resurveyed,  and  the  lines  cor- 
rectly marked  on  the  ground,  and  make  return  of  the  surveys  to 
the  surveyor-general's  office,  in  order  for  confirmation  by  patent  to 
your  petitioner,  and  the  other  heirs. 

It  is  requested  by  the  petitioner  to  grant  resnrveys  upon  the  war- 
rants mentioned,  stating  that  surveys  had  been  made,  &c.  The 
board  do  not  grant  orders  of  resurvey  until  there  is  evidence  of  a 
survey  having  been  made  and  returned  to  the  surveyor  general's 
office. 

In  this  case  the  petitioner  applied  to  the  board  on  the  9th  of  Au- 
gust last  to  direct  the  acceptance  of  drafts  of  surveys  said  to  have 
been  made  on  these  warrants.  But  on  inquiry  it  was  found  that 
no  actual  survey  had  been  made  on  the  ground  claimed  upon 
which  the  board  refused  to  direct  the  acceptance  of  said  return. 
It  is  now  asked  to  grant  resnrveys,  but  the  board  will  not  direct  a 
resurvey  where  they  have  already  decided  that  no  survey  was 
made. 

The  board,  however,  have  examined  the  laws  under  which  these 
forty  warrants  issued,  and  which  appear  to  be  dated  the  29th  of 
January  1794;  and  that  said  laws  require  the  application  to  con- 
tain a  particular  description  of  the  land  applied  for,  yet  these  war- 
rants (except  the  one  in  the  name  of  John  Smith)  would  equally 
well  apply  to  the  east,  west,  north  or  south  side,  of  the  tract  called 
for.  Also,  that  no  warrant  shall  issue  until  the  purchase  money  is 
paid  to  the  receiver  general,  &c.;  yet  these  warrants  purport  to  have 
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been  issued  (or  bear  date)  on  the  29th  of  January  1794,  and  the 
purchase  money  is  not  paid  to  the  receiver  general  till  the  3d  of 
January  1795;  of  course  the  warrants  could  not  have  been  issued 
till  the  last  mentioned  date;  these  are  irregularities  which,  uncon- 
nected with  any  other  circumstance,  could  work  no  injury,  and 
might  be  corrected. 

But  another  law  passed  the  22d  of  September  1794,  which  de- 
clares, that  after  that  date  no  application  shall  be  received  for  any 
land  within  the  commonwealth,  except  for  such  lands  whereon  a 
settlement,  &c.  shall  be  made,  and  that  all  applications  made  after 
the  1st  of  April  1784,  at  that  time  on  the  files  or  books  of  the  land 
office  for  which  the  purchase-money  had  not  then  been  paid  shall 
be  null  and  void. 

These  warrants  then  having  issued  on  applications  made  void, 
by  an  express  law,  and  at  a  time  when  the  law  required  a  previous 
settlement  to  be  made,  grain  raised,  &c.,  are  irregularities  that  the 
board  think  inconsistent  with  the  intentions,  as  well  as  the  express 
direction  of  the  act  of  the  22d  of  September  1794.  They  there- 
fore, under  all  the  circumstances,  consistent  with  their  duty,  and 
according  to  former  decisions  made  on  some  of  the  same  points  be- 
fore, give  any  special  directions  to  execute  said  warrants,  accept 
surveys,  or  to  confirm  the  titles  on  them. 

On  the  5th  of  November  1816,  he  presented  a  petition  to  the 
board  of  property  for  a  rehearing.  Upon  which  the  board  acted 
and  decided  to  adhere  to  their  former  decision. 

On  the  24th  of  March  1831,  the  following  petition  was  presented 
to  the  honourable  the  board  of  property  of  the  commonwealth  of 
Pennsylvania: 

The  petition  of  Jane  Elder,  of  the  borough  of  Harrisburg,  widow, 
Samuel  Morris  in  right  of  his  wife  Sarah,  formerly  Sarah  Galbraith, 
of  Harrisburg,  aforesaid,  and  Henry  Carpenter,  in  right  of  his  wife 
Mary  Ann,  formerly  Mary  Ann  Cook,  of  the  city  of  Lancaster,  on 
behalf  of  themselves  and  the  other  heirs  of  Bartram  Galbraith,  for- 
merly of  Lancaster  county,  deceased,  respectfully  represents, 

That  the  said  Bartram  Galbraith  was,  at  the  time  of  his  decease, 
lawfully  seised  and  possessed,  as  your  petitioners  believe,  of  forty 
tracts  of  land,  situate  in  the  upper  end  of  Dauphin  county,  which 
were  surveyed  and  laid  off  in  the  month  of  June  1795,  on  forty 
warrants,  dated  the  29th  of  January  1794,  in  the  following  names, 
viz: 

John  Smith,  Evan  David,  James  Cook,  John  Cook,  James  Eagan, 
David  Craig,  Samuel  Cook,  David  Cook,  Thomas  Todd,  James 
Todd,  Thomas  Wilson,  Hugh  Wilson,  James  Wilson,  John  Gil- 
baugh,  Frederick  Gilbaugh,  Thomas  Egan,  John  M'Cord,  Michael 
Elder,  Samuel  Elder,  John  Elder,  David  Elder,  John  Defrance, 
Frederick  Bower,  Anthony  Hains,  Henry  Hains,  Frederick  Stump, 
Jacob  Shireman,  Robert  Ballance,  John  Taylor,  Samuel  Taylor, 
Thomas  Spencer,  John  Meetch,  John  Lytle,  William  Johnson, 

VIII. — H* 
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John  Field,  Sims  Chambers,  Samuel  Gross,  Alexander  Boggs,  An- 
drew Gross,  Abraham  Scott. 

That  the  said  Bartram  Galbraith  deceased  several  years  ago, 
and  among  his  papers,  were  found  the  separate  surveys  made  on 
the  said  forty  warrants,  in  the  month  of  June  1795,  by  the  said 
Bartram  Galbraith,  the  then  deputy  surveyer,  after  the  date  of 
which  surveys  he  acquired  titles  to  the  said  lands,  as  is  believed. 
That  these  surveys  were  thus  made  out,  to  be  returned  to  the  sur- 
veyor-general's office,  but  why  the  same  were  not  returned  and 
accepted  your  petitioners  cannot  now  ascertain.  From  the  said 
surveys  and  from  a  large  connected  draft  which  they  have  found 
lately,  made  out  in  the  hand-writing  of  the  said  Bartram  Galbraith, 
affixing  the  date  of  each  survey  separately,  noting  the  corners,  &c., 
your  petitioners  have  no  doubt  that  the  said  surveys  were  actually 
made  on  the  ground  on  the  several  days  stated  on  the  said  separate 
drafts  of  survey,  as  well  as  in  the  said  general  drafts  which  separate 
drafts  and  also  the  said  general  draft,  are  now  shown  to  your 
honourable  board.  Your  petitioners  also  state  that  on  the  warrants 
directed  to  the  deputy  surveyor,  to  make  these  surveys  he  had 
endorsed,  that  the  surveys  were  returned;  knowing  these  facts, 
your  petitioners  cannot  conceive  how  it  happened  that  the  said 
surveys  were  not  accepted  and  returned;  or  if  accepted  into  the 
office,  why  the  same  cannot  be  found  in  the  surveyor-general's 
office. 

Your  petitioners  have,  therefore,  to  ask  your  honourable  board, 
that  such  course  may  be  directed  by  you  as  will  enable  them  to 
perfect  their  title  to  the  said  lands;  either  that  the  said  surveys  may 
be  accepted  by  the  surveyor-general,  or  that  the  present  deputy 
surveyor  may  make  new  returns,  or  that  he  may  go  on  the  ground 
and  trace  the  lines  of  the  said  surveys,  and  make  return  thereof 
according  to  law. 

Your  petitioners  regret  that  they  are  compelled  to  trouble  the 
board  of  property  with  this  business  after  the  decisions  which  had 
been  made  formerly  on  the  subject.  They  are,  however,  convinced 
that  the  former  decisions  made  in  the  year  1816,  were  predicated 
upon  a  mistake  in  point  of  fact,  viz:  the  officers  of  the  board  taking 
it  for  granted  that  the  money  for  these  forty  warrants  was  not  paid 
until  after  the  passage  of  the  law  of  the  22d  of  September  1794, 
and  the  then  petitioner  being  ignorant  of  the  fact,  that  this  was  not 
so — that  the  money  was  actually  paid  in  cash  on  the  20th  of  Sep- 
tember 1794,  as  the  receiver-general's  book  will  show.  They,  there- 
fore, respectfully  ask  your  board  for  a  hearing  and  decision  at  such 
time  as  will  suit  your  convenience.  Very  respectfully, 

JANE  ELDER, 
S.  MORRIS, 
HENRY  CARPENTER. 
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Board  of  property  room,  March  24,  1831. 

Present,  Samuel  M'Kean,  secretary  of  the  commonwealth;  Sa- 
muel Workman,  secretary  of  the  land  office;  Jacob  Spangler,jsur- 
veyor-general. 

The  board,  after  examining  the  books,  papers,  &c.,  in  relation  to 
the  above,  direct  the  deputy  surveyor  of  Dauphin  county,  to  go 
upon  the  ground  and  trace  the  lines  of  the  said  surveys  and  make 
return  without  delay. 

Board  of  property,  June  4,  1832. 

Present  Samuel  M'Kean,  secretary  of  the  commonwealth,  Jacob 
Spangler,  surveyor-general,  Samuel  Workman,  secretary  of  land 
office. 

The  board  met  to  take  into  consideration  the  petition,  dated 
March  24,  1831,  of  Jane  Elder,  Samuel  Morris,  in  right  of  his  wife 
Sarah,  formerly  Sarah  Galbraith,  and  Henry  Carpenter,  in  right  of 
his  wife  Mary  Ann,  formerly  Mary  Ann  Cook,  in  behalf  of  them- 
selves and  the  other  heirs  of  B.  Galbraith,  deceased,  praying  that 
the  surveys  for  forty  tracts  of  land  therein  mentioned,  situate  in 
Dauphin  county,  surveyed  on  warrants  dated  29th  January  1794, 
should  be  placed  on  the  accepted  files  in  the  surveyor-general's 
office.  The  board,  at  their  former  meeting,  directed  John  Paul, 
deputy  surveyor  of  Dauphin  county,  to  go  upon  the  ground  and 
trace  the  lines  of  said  surveys,  and  make  return  thereof  without 
delay.  Mr  Paul  not  making  a  return,  and  caveats  having  been, 
entered,  in  the  mean  time,  against  the  acceptance  of  Bartram  Gal- 
braith's  surveys,  by  Simon  Sallade,  Thomas  Elder,  Jacob  Deitrich, 
Joseph  S.  Barnett,  Henry  Kunzleman,  Richard  Kelly's  heirs,  John 
Shupe,  Jacob  Paul,  Daniel  Shupe,  George  Shupe,  John  Straw  and 
Mathias  Freeh,  the  board  postponed  the  further  hearing  of  this  case 
until  the  17th  September  1832,  by  consent  of  the  parties.  Thomas 
Elder,  Herman  Alricks  and  William  Ayres,  Esqrs.,  appeared  on 
behalf  of  the  caveators,  and  George  Fisher  and  John  A.  Fisher, 
Esqrs.,  for  Henrietta  Green,  formerly  Henrietta  Galbraith,  Jane 
Elder,  formerly  Jane  Galbraith,  Nancy  Baily,  formerly  Nancy  Gal- 
braith, Samuel  Morris,  in  right  of  his  wife  Sarah,  formerly  Sarah 
Galbraith,  Henry  Carpenter,  in  right  of  his  wife  Mary  Ann,  for- 
merly Mary  Ann  Cook,  William  B.  Galbraith,  James  Galbraith 
and  Bartram  G.  Galbraith,  heirs  of  Bartram  Galbraith,  deceased. 

In  pursuance  of  adjournment,  the  board  met  again  on  the  17th 
of  September  1832.  The  attorneys  for  the  petitioners  filed  a 
writing,  releasing  to  the  following  persons,  viz:  John  Shupe,  Daniel 
Shupe,  George  Shupe,  John  Stroh,  Jacob  Paul,  Richard  Kelly's 
heirs,  Henry  Motter,  in  right  of  Martin  Paul,  Moses  Paul,  in  right 
of  Martin  Paul,  and  Henry  Kunzleman,  in  right  of  Martin  Paul, 
for  so  much  land  as  each  and  every  of  them  have  distinctly  marked 
and  set  off  by  their  lines  and  laid  down  on  the  draft  of  John  Paul, 
deputy  surveyor,  exhibited  before  the  board  of  property.  At  the 
request  of  Mr  Elder,  the  board  adjourned  until  December  3,  1832. 
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December  3,  1832,  the  board  convened  in  pursuance  of  their 
adjournment,  and  by  agreement  of  the  attorneys,  the  further  hear- 
ing of  this  case  was  laid  over  to  the  14th  of  January  1833. 

January  14,  1833,  the  board  again  convened  in  pursuance  of 
adjournment.  Several  days  were  occupied  in  the  examination  of 
witnesses,  and  hearing  the  arguments  of  counsel,  on  both  sides. 
Mr  Elder,  in  behalf  of  the  caveators,  filed  a  writing  objecting  to  the 
present  board  proceeding  in  this  case,  inasmuch  as  a  former  board 
had  decided  against  the  petitioners.  The  board  cannot  admit  that, 
because  the  application  of  the  petitioners,  somewhat  similar  to  that 
now  under  consideration,  being  rejected  by  three  separate  decisions 
of  a  former  board,  should  be  any  bar  against  an  after  hearing,  either 
by  the  same  or  a  succeeding  board. 

The  board  regret  that  they  cannot  entirely  agree  with  the  former 
board  in  their  decision;  they  say  that  the  purchase-money  for  said 
warrants  was  not  paid  until  the  third  day  of  January  1795.  From 
the  books  and  vouchers  in  the  several  offices  of  the  land  depart- 
ment, the  following  appear  to  be  the  facts  relating  to  the  forty 
warrants  in  dispute.  On  the  29th  of  January  1794,  on  which  day 
the  warrants  are  dated,  Bartram  Galbraith  filed  in  the  office  of  the 
secretary  of  the  land  office,  applications  for  forty  warrants,  of  four 
hundred  acres  each;  and  on  the  20th  of  September  1794,  Judge 
Wilson  deposited  with  the  receiver-general  21,000  dollars,  to  be 
hereafter  applied  on  account  of  land  entered  by  him.  On  the  same 
day  he  deposited  in  the  office  of  the  secretary  of  the  land  office  506 
pounds  5  shillings,  the  fees  for  seven  hundred  and  fifty  warrants. 
On  the  3d  of  January  1795,  so  much  of  the  first  mentioned  deposit 
as  was  necessary  for  the  payment  of  one  hundred  warrants  of  four 
hundred  acres  each,  including  the  forty  now  in  question,  was  trans- 
ferred and  entered  in  the  books  to  the  credit  of  the  respective  war- 
rants, and  that  the  secretary's  fees  were  paid  out  of  the  last  men- 
tioned deposit.  The  board  are  of  opinion  that  the  payment  for 
these  forty  warrants  was  good,  agreeably  to  the  practice  of  the  land 
office;  also  from  the  field  notes  and  large  draft  produced,  in  the 
handwriting  of  the  then  deputy  surveyor,  together  with  the  return 
draft  marked  B,  made  by  John  Paul,  that  the  surveys  on  the  said 
forty  warrants  can  not  be  considered  paper  surveys,  as  the  exterior 
lines  of  said  large  survey,  which  included  said  warrants,  appear  to 
have  been  actually  made  on  the  ground. 

They  therefore  order  and  direct  the  surveyor-general  to  accept 
the  separate  drafts  of  surveys  in  the  handwriting  of  Bartram  Gal- 
braith, made  on  the  said  forty  warrants,  except  those  in  the  names 
of  William  Johnson,  John  Field,  John  Lytle,  Samuel  Taylor,  John 
Meech,  Thomas  Spencer  and  Robert  Ballance;  and  that  the  deputy 
surveyor  of  the  county  of  Dauphin  be  directed  to  make  returns  of 
surveys  upon  all  of  the  last  mentioned  warrants,  or  so  much  of 
them,  or  either  of  them,  as  are  not  wholly  within  the  lines  of  the 
lands  released,  by  the  attorneys  for  the  petitioners,  to  John  Shupe, 
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Daniel  Shupe,  George  Shupe,  John  Stroh,  Jacob  Paul,  Richard 
Kelly's  heirs,  Henry  Motter,  in  right  of  Martin  Paul,  Moses  Paul, 
in  right  of  Martin  Paul,  and  Henry  Keinzelman,  in  right  of  Martin 
Paul,  noting  interferences  wherever  they  occur. 

Upon  this  decision  of  the  board  of  property,  Thomas  Elder,  the 
plaintiff,  brought  this  ejectment;  and  upon  the  trial  the  question  was 
made,  whether  the  heirs  of  Bartram  Galbraith  could  defeat  the 
plaintiff's  recovery,  by  showing  title  to  the  lands  in  a  third  person, 
or  whether  the  action  of  ejectment  was  brought  and  to  be  deter- 
mined according  to  the  provisions  of  the  eleventh  section  of  the  act 
of  the  3d  of  April  1792.  The  court  below  was  of  opinion,  and  so 
instructed  the  jury,  that  the  cause  was  to  be  tried  according  to  the 
provisions  of  that  act,  and  the  question  was  whether  the  defend- 
ants were  entitled  to  have  patents  for  the  lands  granted  to  them,  or 
whether  the  plaintiff's  patents  were  to  remain  undisturbed.  This 
opinion  was  assigned  for  error. 

On  the  trial  of  the  cause,  the  defendants  contended  that  Thomas 
Elder,  the  plaintiff,  many  years  before  he  took  out  his  warrants, 
had  been  employed  as  their  counsel  respecting  their  title  to  the 
lands  in  dispute,  and  in  that  capacity  had  been  made  acquainted 
with  the  facts  in  relation  to  it,  and  was  thereby  precluded  from 
acquiring  a  title,  and  claiming  adversely  to  his  clients.  On  that 
subject  the  following  deposition  was  read: 

City  of  Pittsburg,  Allegheny  county,  ss. — In  pursuance  of  the 
rules  to  take  depositions,  entered  in  twelve  suits  in  the  court  of 
common  pleas  of  Dauphin  county,  Pennsylvania,  of  August  term, 
A.  D.  1833,  Numbers  134,  135,  136,  137,  138—1839—155,156, 
157,  15S,  159  and  160,  and  notices  thereto  attached,  in  which  said 
twelve  above  numbered  suits,  Thomas  Elder,  Esq.  and  others  are 
plaintiffs,  and  Henrietta  Green,  Ann  Bailey  Galbraith  and  other 
heirs  of  Bartram  Galbraith,  deceased,  are  defendants,  personally 
appeared  John  Forster,  Esq.  of  the  city  of  Pittsburg,  a  witness  on. 
behalf  of  the  defendants,  who  being  by  rne  first  duly  sworn  to  tes- 
tify the  truth,  the  whole  truth,  and  nothing  but  the  truth,  deposes 
and  says,  viz: — 

I  am  guardian  for  two  of  the  minor  children  of  Bartram  Gal- 
braith, deceased,  viz: — Bartram  and  Sarah,  now  Mrs  Morris,  and 
for  Mary  Arm  Cook,  now  Mrs  Carpenter,  wife  of  Henry  Carpen- 
ter, Esq.  late  of  the  city  of  Lancaster,  deceased,  and  grand-daughter 
of  said  Bartram  Galbraith,  deceased.  I  had  also  a  power  of  attor- 
ney given  to  me  by  the  other  heirs  of  Bartram  Galbraith,  in  the 
year  eighteen  hundred  and  nine,  to  attend  to  their  interest,  in  the 
estate  of  the  said  Bartram  Galbraith,  in  Dauphin  county.  That  as 
guardian  and  attorney  for  the  heirs,  I  had  frequently  occasion  to 
employ  counsel,  and  did  employ  Thomas  Elder,  Esq.  of  Harrisburg, 
who  agreed  to  act,  and  did  act  as  my  attorney,  on  several  occasions 
— some  of  which  I  distinctly  remember,  to  wit,  in  the  case  of  Dr. 
Lackey  Murray  and  wife,  against  the  heirs  of  Bartram  Galbraith, 
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in  an  ejectment  against  Blackley;  in  another  against  Taylor,  and 
another,  Taylor  against  the  heirs,  together  with  one  or  two  more, 
which  I  cannot  now  recollect.  At  one  time,  whilst  I  was  acting  as 
guardian  aforesaid,  or  shortly  thereafter,  Thomas  Duncan  Esq  ,then 
a  practising  attorney,  attending  court  at  Harrisburg,  and  in  the 
office  of  Thomas  Elder,  Esq.,  it  was  proposed  to  me,  by  Thomas 
Elder  and  the  said  Thomas  Duncan,  that  if  all  the  title  papers  for 
lands  in  Dauphin  county,  would  be  placed  in  their  hands,  they 
would  undertake  to  attend  to  all  the  claims  of  all  Bartram  Gal- 
braith's  heirs,  to  lands  in  Dauphin  county.  William  B.  Galbraith, 
a  son  and  heir  of  Bartram  Galbraith,  deceased,  who  had  in  his  pos- 
session some  of  the  title  papers  of  his  father's  estate,  was  thf'n  in 
Harrisburg,  and  present  at  Mr  Elder's  office  at  the  time,  and  then 
and  there,  a  proposition  was  made  to  him  by  Thomas  Duncan,  to 
give  up  all  the  papers  relating  to  lands  in  Dauphin  county,  (the 
titles  to  which  were  disputed,)  to  me,  to  Mr  Elder  or  to  Mr  Dun- 
can. The  proposition  was  not  acceded  to  by  Mr.  Galbraith,  and  he 
refused,  at  that  time,  to  put  the  papers  in  his  possession,  into  my 
hands,  or  into  the  hands  of  the  attorneys,  Mr  Elder  and  Mr  Dun- 
can. On  that  occasion  the  forty  warrants  mentioned,  in  a  general 
list  of  the  private  papers  of  the  late  Bartram  Galbraith,  and  which 
is  now  before  me,  and  marked  A  (and  hereto  attached)  were  spo- 
ken of  by  Mr  Elder.  Mr  Duncan  and  Mr  Galbraith.  I  am  under 
the  impression  that  Mr  Galbraith  mentioned,  that  he  had  them  then 
in  his  possession.  Those  forty  warrants  were  frequently  spoken  of 
to  me,  by  Thomas  Elder,  between  the  years  eighteen  hundred  and 
nine  and  eighteen  hundred  and  fifteen,  when  conversing  on  the  sub- 
ject of  Bartram  Galbraith's  landed  estate  in  Dauphin  county. 

Mr  Elder  was,  so  far  as  I  had  any  thing  to  do  with  the  estate 
of  Bartram  Galbraith,  in  the  county  of  Dauphin,  the  counsel  of  that 
estate,  concerned  for  the  heirs  generally.  I  recollect  of  giving  my 
note  to  Thomas  Elder  and  Thomas  Duncan,  Esqs.,  as  a  contingent 
fee  for  their  professional  services,  to  be  performed  for  the  estate  of 
Bartram  Galbraith,  deceased,  when  necessary,  but  no  services  under 
that  agreement  were  either  required  or  performed.  I  cannot  now 
specify  the  papers  relating  to  the  landed  estate  of  the  late  Bartram 
Galbraith,  in  the  possession  of  Thomas  Elder — when  or  how  he 
obtained  them,  although  he  had  a  number  relating  to  the  Dauphin 
county  estate.  I  went  to  the  mansion  house  of  the  late  Bartram 
Galbraith,  in  Lancaster  county,  in  company  with  Moses  Maclane, 
Esq.  deceased,  some  time  in  the  year  1809,  and  there  found  but  few 
papers  having  any  relation  to  the  lands  of  Bartram  Galbraith.  All 
I  found  I  brought  with  me  to  Harrisburg.  I  showed  all  in  my  pos- 
session to  Mr  Elder,  who  examined  them.  Mr  Elder  retained 
some  of  them  and  returned  the  balance  to  me.  The  forty  warrants 
mentioned  in  the  schedule,  marked  A.  before  referred  to,  were  not 
among  the  papers  shown  to  Mr  Elder  by  me  at  any  time,  nor  were 
they  at  any  time  in  my  possession,  to  the  best  of  my  recollection. 
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My  object  in  going  to  the  mansion  house  of  the  late  Bartram  Gal- 
braith  was,  to  search  for  papers  that  might  relate  to  a  suit  by  the 
heirs,  against  Samuel  Galbraith,  then  pending  in  Lancaster  county. 
I  cannot  distinctly  recollect,  that  I  ever  saw  in  the  possession  of 
Thomas  Elder,  Esq.  the  original  draft,  in  the  hand-writing  of  Bar- 
tram  Galbraith,  of  the  forty  surveys  in  dispute.  I  recollect  to  have 
seen  it  before  the  year  1834,  but  do  not  recollect  when  or  where. 
Mr  Elder  was  employed  by  me,  as  the  attorney  generally  of  the 
Galbraith  estate,  in  Dauphin  county,  after  the  death  of  his  brother 
David,  in  the  capacity  of  agent,  for  the  heirs  generally,  and  as 
guardian  of  my  wards  above  mentioned.  All  the  papers  in  my 
possession  relating  to  the  estate  of  Bartram  Galbraith,  were  fre- 
quently submitted  to  Mr  Elder,  and  inspected  by  him,  he  (Mr  Elder) 
taking  therefrom  such  as  he  wanted.  The  paper  marked  A  (hereto 
attached)  was  amongst  them,  and  frequently  examined  by  MrElder. 
T.  Elder,  Esq.  was  employed  by  me  to  attend  to  the  interest  of  my 
wards,  as  well  as  the  heirs  of  Bartram  Galbraith  generally,  in 
Dauphin  county,  but  not  in  any  other  county.  I  believe  I  have  not 
now  in  my  possession,  at  this  place,  the  power  of  attorney  herein 
before  referred  to.  I  think  I  either  left  it  at  Lancaster,  Pennsyl- 
vania, in  September  last,  attached  to  my  deposition,  made  in  a  suit 
there  pending,  in  said  county,  wherein  Mary  Ann  Carpenter  is 
plaintiff;  or  left  it  with  Mr  Henry  Antis,  in  Harrisburg,  among 
other  papers  of  my  own. 

Cross-examined  by  C.  S.  Bradford,  Esq.,  attorney  for  Thomas 
Elder. — Did  you  ever  employ  Mr  Elder  to  attend  to  those  forty 
warrants  ? 

Answer. — I  did  not  employ  him  particularly  to  attend  to  them, 
nor  did  I  ever  give  him  any  instructions  as  to  these  warrants  in 
particular,  nor  do  I  recollect  in  particular  what  papers  were  given 
to  him. 

On  this  subject  the  court  below  instructed  the  jury  as  follows: 

"  It  is  also  alleged  that  plaintiff  was  employed  by  the  heirs  of 
Bartram  Galbraith  as  their  counsel,  and  in  that  character  acquired 
a  knowledge  of  defendant's  title.  If  plaintiff,  in  his  chara'cter  of 
counsel,  concealed  from  his  clients,  the  heirs  of  Bartram  Galbraith, 
any  information  which  it  was  his  duty  to  communicate  to  them,  or 
if  he  obtained  the  knowledge  of  any  fact  in  his  character  of  counsel, 
by  reason  of  his  concealment  or  knowledge,  he  was  enabled  after- 
wards to  acquire  a  title  to  this  land,  he  cannot  avail  himself  of  a 
title  thus  acquired.  There  is,  however,  nothing  in  the  evidence,  in, 
relation  to  this  subject  (the  employment  of  plaintiff  as  their  counsel 
by  defendants)  which  will  entitle  defendants  to  your  verdict  in  case 
you  should  be  of  opinion  that  Bartram  Galbraith  was  not  the  owner 
of  these  forty  warrants." 

This  opinion  was  also  assigned  for  error. 

The  testimony  given  in  the  cause  was  very  voluminous,  and  gave 
rise  to  many  bills  of  exception  to  the  opinion  of  the  court  in  re- 
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ceiving  and  rejecting  it,  all  of  which  are  sufficiently  stated  in  the 
opinion  of  the  court. 

J.  A.  Fisher  and  George  Fisher,  for  plaintiffs  in  error. 
Jllricks  and  Greenotigh,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Two  questions  of  general  concern  have  been  raised 
iu  this  case,  which  seem  to  claim  more  particular  attention  than 
most  of  the  others  involved  in  it.  We  shall  consider  and  dispose  of 
them  first.  The  first  is,  does  this  ejectment  come  within  the  provi- 
sions of  the  llth  section  of  the  act  of  the  3d  of  April  1792;  or  can 
the  provisions  of  that  section  be  made  in  any  way  applicable  to  it  ? 
It  is  clear  that  the  caveat  spoken  of,  must  be  a  caveat  by  one  party 
claiming  the  land,  against  a  patent  for  it  to  another,  upon  a  right 
which  he  alleges  he  has  thereto.  And  from  the  terms  and  provisions 
of  the  section,  it  is  evident  that  the  case  intended  to  be  provided 
for  is  one  in  which  neither  of  the  parties  has  obtained  a  patent  for 
the  land;  but  one  in  which  each  claims  a  right  to  have  it  in  prefe- 
rence to  the  other.  The  express  direction  of  the  section  is,  that  "a 
patent  shall,  at  the  determination  of  such  suit,  issue  in  common 
form  to  that  party  in  whom  the  title  is  found  by  law.'*  But  it  is 
plain  this  would  be  superfluous,  and  therefore  could  not  have  been 
intended,  where  the  "  party  in  whom  the  title  is  found  by  law," 
had,  previously  to  the  decision  of  the  board  of  property,  obtained  a 
patent.  Here  the  defendant  in  error,  who  was  the  plaintiff  below, 
had  obtained  patents  for  the  lands  in  question  before  the  decision  of 
the  board  of  property  ordering  the  surveys  made  in  pursuance  of 
the  warrants  under  which  the  plaintiffs  in  error,  who  were  the  de- 
fendants below,  claim  the  lands,  to  be  accepted  and  received  by  the 
surveyor-general;  and  notwithstanding  that,  in  this  instance,  from 
the  circumstance  of  the  decision  of  the  board  being  against  the 
patentee,  it  could  not  be  objected  that  the  order  was  to  do  a  thing 
which  had  been  done  previously,  still  it  does  not  obviate  the  objec- 
tion. Because,  had  the  decree  been  in  favour  of  the  defendant  in 
error,  the  case  must  have  been  such,  to  bring  it  within  the  terms 
of  the  1 1th  section,  as  would  have  admitted  of  patents  being  granted 
to  him  under  it.  But  there  is  also  another  reason  why  this  case 
should  not  be  considered  as  falling  within  the  eleventh  section. 
To  hold  that  such  a  case  is  embraced  by  it,  would  be,  in  effect, 
to  decide  that  the  board  of  property  had  the  power  of  annulling 
and  vacating  patents  previously  granted,  and  that  a  succeeding 
board  might  vacate  the  patents  granted  by  their  predecessors, 
unless  the  party  against  whom  the  decision  should  happen  to  be 
made,  should  bring  his  ejectment  for  the  land  within  six  months 
thereafter,  and  recover  it  against  the  decision  of  the  board.  And 
besides,  if  he  lost  the  land  by  the  judgment  in  the  ejectment,  it 
would  be  lost  forever  to  him  upon  one  trial  in  ejectment;  because, 
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by  the  express  terms  of  the  eleventh  section  of  the  act,  the 
patent  granted  to  the  party  in  whose  favor  the  judgment  shall 
be  rendered  in  the  ejectment,  "  shall  be  and  remain  a  full  and 
perfect  title  to  the  lands  against  all  parties  and  privies  to  the  suit." 
This  would  seem  to  impugn  the  4th  section  of  the  act  of  the  13th 
of  April  1807,  which  enacts,  in  substance,  that  not  less  than  two 
concurrent  verdicts  and  judgments  in  different  actions  upon  the  same 
title  shall  be  final  and  conclusive.  But  to  bring  this  case  within 
the  provisions  of  the  llth  section  of  the  act  of  1792,  would  be 
making  one  have  the  effect  that  less  than  two  is  not  to  have,  ac- 
cording to  the  act  of  1807.  It  would  also  be  an  exercise  of  juris- 
diction on  the  part  of  the  board  of  property,  which  they  certainly 
had  no  claim  to  before  the  act  of  1792;  and  as  it  might  embrace 
titles  to  lands  which  have  been  forfeited  by  the  granting  of  patents 
nearly  half  a  century  since,  it  would  be  too  much  to  give  to  such  a 
tribunal,  by  a  mere  construction  of  that  act,  without  even  an  indi- 
cation of  intention  on  the  part  of  the  legislature  to  do  so,  a  right  to 
pass  upon  and  determine  the  titles  to  estates  that  may  have  been 
rendered  immensely  valuable  by  the  buildings  and  improvements 
made  thereon.  The  only  authority  which  the  board  of  property 
has  ever  undertaken  to  exercise,  and  the  utmost,  I  apprehend,  that 
the  legislature  ever  intended  they  should,  is  that  of  deciding  upon 
objections  presented  or  made  to  the  granting  or  perfecting  of  titles 
to  lands,  and  not  that  of  deciding  upon  and  setting  aside  titles 
which  were  once  perfected.  Having  granted  a  patent  for  land  to 
one  person  founded  upon  his  title,  it  does  not  belong  to  the  board 
to  grant  a  patent  knowingly  for  the  same  land  to  another  person, 
afterwards.  The  state  has  but  one  title  to  give;  and  until  that  be 
vacated,  either  directly  or  in  effect  by  a  competent  tribunal,  it  ought 
not  to  grant  a  second.  The  parties  in  such  case  claiming  the  land 
adversely  to  each  other  must  go  into  the  court  of  the  county  where 
the  lands  lie,  in  order  to  have  the  question,  who  has  the  best  title 
thereto,  determined.  The  court  below,  therefore,  were  in  error  in 
deciding,  and  instructing  the  jury,  that  it  was  not  competent  for  the 
plaintiffs  in  error  to  defend  by  setting  up  an  outstanding  title,  or 
showing  an  older  and  better  title  to  the  lands  in  a  third  person;  and 
consequently  erred  also  when  they  refused,  on  that  ground,  to  re- 
ceive evidence  offered  by  the  plaintiffs  in  error.  We,  however,  do 
not  wish  to  be  understood  as  intending  to  intimate  that  we  would 
have  decided  this  question  otherwise,  even  if  the  case  had  come 
within  the  provisions  of  the  llth  section  of  the  act  of  the  3d  of 
April  1792. 

The  second  question  of  general  interest  in  this  case  is,  whether 
the  defendant  in  error,  supposing  him  to  have  been  counsel  or  attor- 
ney for  and  on  behalf  of  the  plaintiffs  in  error,  and  as  such  to  have 
had  possession  and  to  have  inspected  the  title  papers  under  which 
they  assert  a  right  to  the  lands  in  controversy,  could  afterwards 
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purchase  these  lands  from  the  state  and  obtain  titles  thereto  for  his 
own  use,  without  the  consent  of  the  plaintiffs  in  error?  or  whether, 
having  done  so  without  their  consent,  they  have  not  a  right  to  claim 
the  benefit  of  the  titles  so  acquired?  The  trust  which  a  client  re- 
poses in  his  counsel  or  attorney  at  law,  and  in  doing  of  which  he 
is  protected  by  the  law,  is  of  a  most  sacred  and  inviolable  character; 
and  hence  it  is,  that  counsel  and  attorneys  are  incompetent  wit- 
nesses as  to  facts  imparted  to  them  by  their  clients,  when  acting  in 
their  professional  character.  This  restriction  is  not  confined  to  facts 
disclosed  in  relation  to  a  suit  pending,  but  it  extends  to  all  cases  in 
which  the  counsel  or  attorney  is  applied  to  in  the  line  of  his  pro- 
fession, though  such  facts  were  communicated  without  an  injunc- 
tion of  secrecy,  for  the  purpose  of  asking  advice  or  otherwise.  A 
counsel  or  attorney  employed  as  such,  to  draw  a  deed,  has  been 
considered  as  being  engaged  to  do  so  in  the  line  of  his  profession; 
and  certainly  with  much  more  reason,  must  he  be  so  considered, 
when  he  is  applied  to  for  the  purpose  of  giving  advice  to  a  party 
in  respect  to  a  claim  which  the  latter  h;is  to  certain  lands,  and  of 
directing  him  as  to  what  he  ought  to  do  in  order  that  he  may  make 
his  title  or  right  thereto,  if  possible,  perfect  and  secure.  See  Par- 
ker v.  Carter,  4  Mundf  273,  286,  287;  Heister  v.  Davis,  3  Yeates 
4.  The  profession  of  a  lawyer,  when  regulated  by  principles  of 
sound  morality  and  high-mindedness,  as  it  ever  ought  to  be,  has  at 
all  times  been  regarded  as  one  of  great  honor  and  usefulness;  but 
to  render  such  profession  either  honourable  or  useful,  it  is  very  ob- 
vious that  a  most  scrupulous  fidelity  must  be  for  ever  observed  on 
the  part  of  the  lawyer  towards  his  client,  so  that  he  shall  never 
betray  or  take  advantage,  either  in  word  or  deed,  of  any  thing  that 
has  come  to  his  knowledge  by  means  of  any  communication  from 
his  client,  or  from  papers  or  documents  of  the  latter  put  into  his 
hands.  In  order  that  the  interests  of  the  client,  may,  in  this  respect, 
be  protected  and  made  secure,  good  policy  would  seem  to  require, 
as  well  as  every  principle  of  honour  and  fair  dealing,  that  the  coun- 
sel or  attorney  should  not  be  permitted  to  do  anything  that  would 
tend  to  prejudice  the  interest  of  his  client,  or  occasion  a  loss  to  him 
in  reference  to  any  thing  upon  which  he  was  consulted.  With  a 
view,  therefore,  to  remove  all  temptation,  and  to  prevent  every 
thing  of  the  kind  from  being  done,  principles  of  expediency,  as  well 
as  those  of  justice,  require  that  the  counsel  or  attorney  shall  derive 
no  advantage  whatever  from  such  acts,  when  done  by  him,  as  may 
operate  to  the  prejudice  of,  or  occasion  a  loss  to  the  client;  and  that 
all  the  advantage  which  otherwise  would  have  arisen  therefrom  to 
the  counsel,  shall  enure  to  the  benefit  of  the  client.  This  principle 
is  well  understood,  and  applied  to  other  species  of  trusts,  seemingly 
of  a  less  inviolable  character  than  that  which  subsists  between 
counsel  or  attorney  and  client;  as,  for  instance  where  an  executor 
or  guardian  renews  a  lease,  though  with  his  own  money,  such 


May  1839.]  OF  PENNSYLVANIA.  96 

[Galbraith  v.  Elder.] 

renewal  shall  be  deemed  to  be  in  trust  for  the  person  beneficially 
interested  in  the  old  lease.  Holt  v.  Holt,  1  Ch.  Ca.  191;  Whalley 
v.  Whalley,  1  Vern.  484;  Saitnd.  on  Uses,  240.  Also,  where  two 
devisees  were  in  possession  under  an  imperfect  title  derived  from 
their  common  ancestor,  it  was  held  to  be  repugnant  to  a  sense  of 
refined  and  accurate  justice,  that  one  of  them  should  be  allowed, 
without  the  consent  of  the  other,  to  buy  an  outstanding  title  and 
appropriate  the  whole  subject  to  himself;  and,  therefore,  that  it 
should  enure  to  the  common  benefit — subject,  however,  to  contri- 
bution to  the  expense.  Van  Home  v.  Fonda,  5  Jo/ins.  Ch.  Hep. 
407. 

Cases  might  be  multiplied  on  this  subject,  but  enough  have  been 
cited  to  illustrate  and  show  the  application  of  the  principle.  If, 
then,  the  defendant  in  error  was  the  counsel  for  the  plaintiffs  in 
error,  in  relation  to  the  lands  in  dispute,  he  can  not,  after  having 
thus  had  the  opportunity  of  becoming  acquainted  with  the  nature 
of  their  claim  to  the  lands,  and  the  documentary  and  other  evidence 
by  which  they  meant  to  support  it,  and  likewise  with  all  the  imper- 
fections, if  any,  that  attended  it,  be  permitted,  according  to  the 
principles  laid  down  above,  to  derive  any  advantage  from  his  pur- 
chase of  the  lands  afterwards  from  the  state.  And  this  must  be 
the  case,  whether  the  claim  of  the  plaintiffs  in  error  to  the  lands 
was  good  or  bad.  So  far,  however,  as  any  of  the  purchase-money 
remained  unpaid  to  the  state  for  them  by  the  plaintiffs  in  error,  or 
those  under  whom  they  claim,  which  has  been  paid  by  the  defen- 
dant in  error,  it  would  seem  to  be  equitable  that  he  should  be  re- 
imbursed by  the  plaintiffs  in  error,  if  they  should  claim  the  benefit 
of  what  he  has  done  in  this  respect.  It  was  said,  however,  in  the 
course  of  the  argument,  that  no  evidence  was  given  on  the  trial  of 
the  cause,  going  to  show  that  the  defendant  in  error  was  counsel, 
or  applied  to  as  such,  by  or  on  behalf  of  the  plaintiffs  in  error  as  to 
the  lands  in  dispute,  and  consequently  there  could  be  no  ground 
for  raising  the  question  growing  out  of  such  relationship.  But  this 
would  seem  to  be  an  entire  misapprehension  of  the  fact;  for  the 
deposition  of  Gen.  Forster,  taken  in  connection  with  the  receipt 
required  and  taken,  by  the  defendant  in  error,  from  William  B. 
Galbraith,  for  delivering  up  to  the  latter  the  title  papers  of  the  plain- 
tiffs in  error,  under  which  they  claim  the  lands  in  dispute,  would 
doubtless  be  considered  sufficient,  by  any  jury,  to  prove,  beyond 
all  question,  the  fact  of  the  defendant  in  error's  not  only  having 
been  retained  and  employed  as  counsel,  generally,  for  and  on  be- 
half of  the  plaintiffs  in  error,  but  that,  as  such,  he  had  in  his  posses- 
sion all  their  title  papers  and  documentary  evidence,  by  virtue 
whereof  they  claim  the  lands  in  dispute.  But,  then,  it  is  said  again, 
even  admitting  it  to  be  true  that  he  was  their  counsel,  that  he  had 
ceased  to  be  such,  and  that  they  had  abandoned  their  claim  to  the 
lands  long  before  he  purchased  them  of  the  state. 
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To  the  first  part  of  this  allegation,  it  is  sufficient  to  observe,  that 
according  to  the  principles  already  advanced,  he  cannot  be  permit- 
ted to  gain  any  advantage  from  such  purchase,  in  opposition  lo  the 
claim  of  the  plaintiffs  in  error,  no  matter  how  long  it  may  have 
been,  after  he  ceased  lo  be  their  counsel,  lhat  he  made  it,  unless  it 
were  done  by  and  with  their  express  consent,  which  it  will  lie  upon 
him  to  show.  And  as  to  the  latter  part  of  the  allegation,  it  may  be 
replied,  that  the  evidence  seems  to  impugn  it  strongly.  The  re- 
ceipt which  the  defendant  in  error  took  of  William  B.  Galbraith, 
then  one  of  the  heirs  of  Bartram  Galbraith,  who  was  endeavouring 
for  himself  and  the  plaintiffs  in  error,  to  have  the  titles  to  the  lands 
in  dispute  perfected  and  secured  to  themselves  as  the  heirs  of  Bar- 
tram  Galbraith,  for  returning  to  him  the  forty  warrants  under  which 
they  claimed  the  lands,  was  given  by  William  B.  Galbraith,  from 
its  date  on  the  10th  of  February  1S15.  From  the  evidence,  it  ap- 
pears that  these  forty  warrants  had  been  in  the  possession  of  Wil- 
liam B.  Galbraith  previously,  and  it  must,  therefore, be  taken,  in  the 
absence  of  all  evidence  to  the  contrary,  that  they  were  placed  by 
him  in  the  hands  of  the  defendant  in  error  as  the  counsel  of  him- 
self and  the  plaintiffs  in  error.  This  would  seem  to  be  not  only  the 
natural  but  the  necessary  inference  to  be  drawn  from. the  evidence 
relating  to  this  particular.  William  B.  Galbraith  then,  after  having 
the  warrants  thus  returned  to  him  by  the  defendant  in  error,  pro- 
cured Mr  Smith,  the  then  deputy  surveyor  of  the  district,  to  go  upon 
the  lands  in  the  spring  of  1816,  to  make  a  re-survey  of  all  the  lands 
in  question,  or  to  re-trace  the  lines  thereof,  and  mark  them  distinctly 
on  the  ground.  This,  however,  was  only  partially  effected,  when 
it  was  left  off  for  some  reason  which  does  not  appear  very  clearly. 
But  on  the  9th  of  August,  in  that  year,  he  entered  a  caveat  against 
applications  of  the  defendant  in  error,  made  previously  on  the  se- 
cond of  the  month,  for  some  of  the  lands  in  question,  and  at  the  same 
time  presented  his  petition,  on  behalf  of  himself  and  the  plaintiffs 
in  error,  to  the  board  of  property,  setting  forth  their  claims  to  the 
forty  warrants,  stating  that  surveys  of  the  lands  in  question  had 
been  regularly  made  thereon  as  early  as  1795,  and  praying  thatthe 
deputy  surveyor  of  the  district  in  which  the  lands  lay,  might  be  di- 
rected to  make  a  return  of  the  survey  so  made,  into  the  surveyor 
general's  office.  The  board  of  property,  however,  upon  inquiry, 
seemed  to  think  then  that  the  surveys  had  not  been  made  by  ac- 
tually going  upon  the  lands  and  running  the  lines,  but  had  been 
made  merely  by  protraction  of  the  lines  upon  paper,  and  therefore 
refused  to  make  the  order  asked  for.  After  this,  on  the  second  of 
the  following  month,  William  B.  Galbraith,  again,  on  behalf  of 
himself  and  the  plaintiffs  in  error,  presented  another  petition  to  the 
board,  requesting  an  order  of  re-survey  to  be  made  under  the  forty 
warrants;  but  the  board  of  property  on  the  fifth  of  November  in 
the  same  year,  taking  up  a  mistaken  notion,  that  the  warrants  had 
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been  illegally  granted,  refused  to  make  the  order.  William  B.  Gal- 
braith,  however,  still  unwilling  to  give  up  the  claim  of  himself  and 
the  plaintiffs  in  error,  to  the  lands,  on  the  same  day  petitioned  the 
board  for  a  re-hearing,  which,  after  a  rehearing  granted  on  the  30th 
of  December  following,  was  closed  by  the  board's  adhering  to  their 
former  opinion.  William  B.  Galbraith,  thus  foiled  by  the  board  of 
property,  then,  with  a  perseverance  seemingly  deserving,  I  will  not 
say  of  a  better  cause,  but  of  a  better  fate,  had  recourse  to  the  legis- 
lature, by  presenting  his  petition  to  them,  on  the  17th  of  January, 
1817,  asking  for  their  interference,  so  that  he  and  the  plaintiffs  in 
error  might  have  their  titles  to  the  lands  perfected  under  the  forty 
warrants.  Upon  this  petition,  a  bill  was  reported  in  the  House  of 
Representatives,  authorising  surveys  to  be  made  under  the  war- 
rants, and  on  the  20th  of  March,  1SI7,  an  order  was  made  upon  it, 
recommending  it  to  the  attention  of  the  next  legislature;  but  it 
does  not  appear  that  any  action  of  the  subsequent  or  any  following 
legislature,  was  taken  upon  it.  After  this,  it  would  seem  that  Wil- 
liam B.  Galbraith  became  embarrassed  in  his  circumstances,  and 
was  compelled  in  1S26  and  1827,  to  seek  relief  under  the  insolvent 
laws.  Since  that  it  does  not  appear  that  he,  either  on  behalf  of 
himself  or  of  the  plaintiffs  in  error,  did  any  thing  more  in  the  mat- 
ter in  dispute.  But  the  defendant  in  error  having  obtained  from 
the  land-office,  in  the  years  1S27,  182S  and  1829,  warrants  for  the 
lands  in  question,  upon  which  having  procured  surveys  to  be  made 
and  returned  afterwards,  he  obtained,  in  1830,  patents  for  the  same. 
Shortly,  however,  after  this,  but  the  precise  date  does  not  appear 
in  the  paper  book,  the  plaintiffs  in  error  renewed  their  application  to 
the  board  of  property,  to  have  their  titles  perfected  under  the  forty 
warrants,  to  the  lands  in  question;  and  thereupon,  at  a  meeting  of 
the  board  held  on  the  24th  of  March,  1831,  the  board  after  exami- 
ning the  books,  papers,  &c.,  in  relation  thereto,  directed  the  deputy 
surveyor  of  Dauphin  county,  to  go  upon  the  ground,  and  trace  the 
lines  of  the  surveys  alleged  to  have  been  made  by  Bartrarn  Gal- 
braith, in  pursuance  of  the  forty  warrants,  in  1795,  and  make  ret  urn 
thereof  without  delay.  And  again,  the  board  after  several  meetings 
had  at  different  times  on  the  subject,  and  the  defendant  in  error 
having  in  the  meantime  entered  a  caveat  against  an  acceptance  of 
the  return  of  the  surveys  directed  to  be  made  for  the  plaintiffs  in 
error,  on  the  14th  of  January,  1833,  made  an  order,  after  a  full 
hearing  of  the  parties  by  their  counsel,  that  the  returns  of  the  sur- 
veyors made  upon  thirty-three  of  the  warrants,  should  be  accepted 
and  received  by  the  surveyor-general  into  his  office,  which  was 
accordingly  done.  This  last  order  of  the  board  would  seem  to  have 
been  the  moving  cause  of  bringing  this  ejectment,  which  was  com- 
menced in  the  court  below,  to  the  August  term  following.  So  far, 
then,  as  the  evidence  goes  on  the  point  of  abandonment,  there  does 
not  appear  to  be  the  least  ground  for  the  allegation  that  the  plain- 
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.tiffs  in  error  had  abandoned  their  claim  to  the  lands  in  dispute.  On 
the  contrary,  it  would  rather  seem  as  if  they  had,  though  at  times 
under  the  most  discouraging  circumstances,  been  pursuing  and  en- 
deavouring toenforce  it  wilh  indefatigable  perseverance.  Considering 
the  opposition  that  they  appear  to  have  met  with,  and  the  various 
decisions  made  by  the  board  of  property,  at  different  times,  against 
tkem,  there  does  not  appear  to  have  been  any  unreasonable  remiss- 
ness  on  their  part  at  any  time  to  establish  their  claim;  and  certainly 
nothing  whatever  indicating  an  intention  to  abandon  it.  Besides 
the  nature  of  their  title,  supposing  them  to  be  seriously  impressed 
with  the  belief  that  they  were  the  true  owners  of  it,  which  no  doubt 
has  ever  been  the  case,  is  such  that  nothing  short  of  an  express  dere- 
liction of  it  on  their  part,  or  an  adverse  possession  of  the  lands 
under  the  operation  of  the  statute  of  limitations  for  twenty-one 
years,  could  deprive  them  of  their  right  on  any  principle  like  aban- 
donment. The  warrants  under  which  they  claim,  are  precisely 
descriptive  of  the  lands  upon  whi(  h  they  were  located,  by  surveys 
made  on  the  ground  in  the  year  following  this  date;  and  for  which 
the  state,  of  whom  they  were  purchased,  received  the  whole  of  the 
purchase-money  before  the  warrants  were  issued.  So  that  in  equity, 
and  substantially  in  law,  it  may  be  said,  that  the  owners  of  the 
warrants  had  become  the  legal  owners  of  the  lands  in  fee,  and  the 
state  divested  of  all  right  to  them.  This  case  is  different  in  this 
respect  from  the  cases  of  Chambers  «;.  Mifflin,  1  Penn.  Rep.  74; 
Addleman  v.  Masterson,  Ibid.  454;  and  Starr  v.  Bradford,  2  Penn. 
Rep.  384;  to  which  it  has  been  attempted  to  be  likened.  In  Cham- 
bers v.  Mifflin  the  elder  warrant  was  not  shown  to  be  descriptive 
of  the  land  in  dispute,  nor  did  any  survey  appear  to  have  been 
made  upon  it  until  thirty-four  years  after  it  was  granted;  arid  not 
until  the  junior  warrant  had  been  surveyed  upon  the  land  in  dis- 
pute and  returned.  The  decision  of  the  court  was,  therefore,  very 
properly  in  favour  of  the  title  under  the  junior  warrant.  In  Addle- 
man v.  Masterson  an  application  dated  the  22d  of  October  1766, 
describing  the  land  in  controversy,  as  several  witnesses  testified, 
upon  which,  according  to  several  circumstances  given  in  evidence, 
there  was  some  reason  to  believe  that  a  survey  was  made  in 
the  following  year  including  the  land,  but  never  being  returned, 
was  postponed  to  a  warrant  dated  the  18th  of  May  1784,  upon 
which  the  purchase-money  was  paid  to  the  state  in  the  following 
year,  a  survey  made,  including  the  land  in  contest,  and  a  return 
thereof  made  to  the  surveyor-general  on  the  29th  of  March  1787. 
At  this  last  date  nothing  more  than  has  been  mentioned  was  done 
upon  the  application;  no  part  of  the  purchase-money  paid  to  the 
state,  nor  any  thing  more  done  evincing  an  intention  by  any  one  to 
claim  under  it  until  1795,  some  eight  years  afterwards,  and  nearly 
thirty  years  after  its  date,  so  that  there  was  strong  reason  for  be- 
lieving, after  so  great  a  lapse  of  time,  without  a  single  act  being 
done  by  the  owner  of  the  application,  showing  his  intention  to  pro- 
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secute  it  further,  that  he  had  abandoned  it;  having  paid  only  seven 
shillings  for  it,  the  loss  arising  from  abandoning  it  could  not  be 
regarded  as  of  any  moment.  And  besides,  the  interest  of  the  slate, 
as  the  money  was  not  paid  for  the  land,  required  that  it  should  be 
so  considered.  So  Starr  v.  Bradford,  was  also  a  case  where  a  junior 
warrant,  granted  in  1784,  a  survey  made  on  it  a  few  days  after- 
wards, and  in  January  17b6,the  whole  of  the  purchase-money  due 
the  state,  and  the  fees  being  paid,  a  patent  issued,  was  preferred  to 
an  application  dated  the  7th  of  April  1769,  descriptive  of  the  land, 
upon  which,  from  the  evidence,  there  was  also  reason  to  believe  a 
survey  was  made  in  the  same  year,  but  none  returned  until  1788, 
nearly  twenty  years  after  the  date  of  the  application.  Here  in  this 
last  case,  as  in  Addleman  v,  Masterson,  from  the  great  delay  in 
returning  the  survey  upon  the  application,  the  circumstance  of  no 
part  of  the  purchase  money  having  been  paid  to  the  state,  and  the 
injury  arising  therefrom  to  her,  together  with  the  consideration, 
that  the  loss  of  the  application  could  weigh  but  little  with  the  par- 
ty who  entered  it,  as  he  only  paid  seven  shillings  for  it,  and  there- 
fore under  a  change  of  his  affairs  or  views,  might  readily  resolve 
within  himself  to  give  it  up,  rather  than  pay  the  purchase-money, 
and  prosecute  it  further.  It  was  ruled  that  he  ought  to  be  regarded 
as  having  abandoned  it;  and  that  the  state,  therefore,  in  order  that 
she  might  receive  the  purchase-money  for  the  land,  might  well 
grant  it  to  another.  But  in  the  case  under  consideration,  she  had 
been  paid  the  whole  of  the  purchase-money  for  the  lands  in  the 
warrants,  under  which  the  plaintiffs  in  error  claim,  and  had  had  the 
use  of  the  money  for  upwards  of  thirty-three  years  before  the  de- 
fendant in  error  applied  for  the  lands,  so  that  the1  state  had  not 
even  a  shadow  of  pretence,  much  less  a  right,  to  grant  the  lands  in 
question  at  the  time  she  did,  to  the  defendant  in  error.  Now  it  is 
very  clear,  that  if  an  individual  had  done  such  a  thing  knowingly, 
it  would  have  been  pronounced  by  every  one  a  gross  and  palpable 
fraud  upon  the  first  purchaser;  and  likewise  upon  the  second,  unless, 
as  in  this  case,  he  had  a  knowledge  of  the  first  sale.  And  surely, 
it  will  not  be  pretended,  that  the  state  can  be  vindicated  so  as  to 
render  the  act  available,  any  more  than  an  individual,  in  selling 
lands  a  second  time,  where  she  has  received  the  whole  of  the  pur- 
chase-money upon  the  first  sale. 

It  will  be  perceived,  then,  from  the  principles  laid  down  above, 
in  answer  to  the  second  question,  that  we  are  clearly  of  opinion, 
supposing  the  defendant  in  error  to  have  been  counsel  for  the  plain- 
tiffs in  error,  at  any  time  previously  to  his  procuring  warrants  for 
Jhe  lands  in  question,  the  court  below  erred  in  their  answers  to  the 
fifth  point  submitted  by  the  plaintiff  below,  and  to  the  sixth  and 
seventh  points  submitted  by  the  defendants;  and  again  in  that  part 
of  their  charge  to  the  jury,  in  which  they  say  that  "if  plaintiff,  in 
his  character  of  counsel,  concealed  from  his  clients,  the  heirs  of  Bar- 
tram  Galbraith,  any  information  which  it  was  his  duty  to  commu- 
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nicate  to  them,  or  if  he  obtained  the  knowledge  of  any  fact  in  his 
character  of  counsel,  by  reason  of  which  concealment  or  knowledge 
he  was  enabled  afterwards  to  acquire  a  title  to  this  land,  he  cannot 
avail  himself  of  a  title  thus  acquired.  There  is,  however,  nothing 
in  the  evidence,  in  relation  to  this  subject,  (the  employment  of  plain- 
tiff as  their  counsel  by  defendants,)  which  will  entitle  defendants  to 
your  verdict,  in  case  you  should  be  of  opinion  that  Bartram  Gal- 
braith was  not  the  owner  of  these  forty  warrants."  The  instruction 
of  the  court  here  to  the  jury,  we  think  cannot  be  sustained,  for  we 
consider  it  wholly  immaterial  whether  the  defendant  in  error,  as 
counsel,  concealed  from  the  plaintiffs, in  error,  or  not,  any  informa- 
tion which  it  was  his  duty  to  communicate  to  them,  or  obtained  the 
knowledge  of  any  fact,  the  concealment  and  knowledge  of  which 
enabled  him  afterwards  to  acquire  titles  to  the  lands,  and  whether 
he  did  or  did  not  acquire  such  knowledge  and  conceal  from  the 
plaintiffs  in  error  what  he  so  obtained  a  knowledge  of,  ought  to 
make  no  difference,  because  public  policy  and  the  preservation  of  a 
sound  state  of  morals,  as  well  as  of  the  inviolable  confidence  which 
the  law  is  ever  solicitous  to  maintain  between  counsel  and  client, 
all  combine  in  prohibiting  counsel,  after  he  has  been  consulted  in 
respect  to  a  claim  which  his  client  may  have  to  land,  or  any  thing 
else,  be  it  good  or  bad,  from  purchasing  an  outstanding  title  to  it, 
either  from  the  state  or  any  other  person,  without  the  express  con- 
sent of  his  client.  Suppose  the  title  of  his  client  to  be  imperfect, 
and  that  after  having  advised  him  of  it,  he  communicates  the  defect 
to  a  third  person,  who  takes  advantage  of  it  by  purchasing  the  out- 
standing better  title,  by  which  he  turns  the  client  out  of  possession 
of  this  land;  would  not  the  conduct  of  the  counsel  in  such  case 
strike  the  common  understanding  of  mankind  on  the  subject,  as  a 
direct  and  palpable  breach  of  his  client's  confidence,  and  conse- 
quently be  regarded  as  a  flagrant  violation  of  his  duty  towards 
him  ?  It  would  really  seem  as  if  no  one  could  answer  otherwise 
than  in  the  affirmative,  to  this  question ;  and  if  so,  is  it  not  still 
.worse  in  the  counsel  to  do  that  himself,  which  he  may  have  incau- 
tiously, and  without  motive  of  gain  or  interest,  have  prompted  or  en- 
abled another  to  do.  It  is  perfectly  clear  that  where  he  does  the  act 
himself,  his  object  is  gain,  which  cannot  be  without  injury,  or  loss 
at  least,  to  the  man  who  was  his  client.  But  suppose  it  were  compe- 
tent for  the  counsel,  after  having  been  consulted  by  his  client  as  to 
the  validity  of  the  claim  of  the  latter  to  certain  land,  provided  he 
advised  him  honestly  and  truly  in  regard  to  it,  by  telling  him  it  was 
bad,  and  wherein  it  was  defective,  to  purchase  afterwards  the  better 
outstanding  title,  the  court  below  seem  to  have  been  under  a  mis- 
take as  to  the  party,  in  such  case,  upon  whom  the  law  would  cast 
the  burden  of  proof,  to  show  that  the  counsel  acted  fairly  or  other- 
wise. The  court  appears  to  have  been  of  the  opinion  that  the 
counsel  was  entitled  to  claim  the  benefit  of  the  presumption  that 
-he  had  acted  correctly,  and  advised  his  client  truly  in  all  things 
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relative  to  the  subject  of  consultation,  until  proof  was  made  by  the 
client  to  the  contrary.  This  unquestionably  is  the  rule  which  pre- 
vails in  ordinary  cases  where  a  trust  or  charge  has  vested  previously, 
as  long  as  it  does  not  appear  that  the  party  in  whom  the  trust  was 
reposed  has  done  any  act  apparently  injurious  or  hostile  to  the  ces- 
tui qne  use  or  ward,  but  when  it  is  shown  by  the  trustee  or  guardian 
himself,  that  he  has  purchased  an  outstanding  title  to  land  claimed 
by  his  cestui  que  trit.st  or  ward,  in  regard  to  which  he  had  formerly 
been  the  trustee  or  guardian,  Which  is  an  act,  to  say  the  least  of  it, 
apparently  hostile,  or  such  as  must  occasion  a  loss  to  the  cestui  que 
use.  or  ward,  it  will  lie  upon  the  trustee  or  guardian  to  prove  that  he 
apprised  his  cestui  que  use,  or  ward,  fully  of  all  that  came  to  his 
knowledge,  so  as  to  enable  the  latter  to  remedy  the  defect,  if  he  can, 
and  that  he  has  done  nothing  in  this  respect,  except  what  he  had 
previously  advised  the  cestui  que  use  or  ward  of,  so  as  to  afford  the 
latter  ample  time  and  opportunity  of  doing  the  same,  or  protecting 
himself  against  losing  by  it. 

It  remains  now  to  notice  the  bills  of  exception  to  the  opinion  of 
the  court  below,  either  in  rejecting  or  admitting  evidence  offered. 

The  first  bill  of  exception  is  to  the  opinion  of  the  court,  rejecting 
a  certified  copy  of  the  return,  made  by  the  deputy  surveyor  into  the 
surveyor-general's  office,  on  the  17th  day  of  January  1838,  in  pur- 
suance of  an  order  of  the  board  of  property,  made  on  the  14th  day 
of  January  1833.  of  the  surveys  made  by  Bartram  Galbraith  in  the 
year  I  795,  upon  the  forty  warrants.  This  evidence  was  offered  by 
the  plaintiffs  in  error,  and  objected  to  by  the  defendant  in  error,  be- 
cause the  return  was  made  after  the  commencement  of  this  suit; 
and  because  the  recital  therein  contained,  of  the  surveys  having 
been  made  on  the  13th  of  June  1795,  was  not  evidence  of  the  fact. 
If  it  contributed  in  any  degree  to  the  establishing  and  perfecting  a 
title  to  the  lands  in  dispute,  adverse  to  that  of  the  defendant  in 
error,  the  plaintiff  below,  and  derived  from  the  commonwealth  an- 
terior to  the  commencement  of  the  title  of  the  latter,  then  it  would 
appear  to  be  admissible  for  the  plaintiffs  in  error,  who  were  the 
defendants  below.  It  was  certainly  competent  for  the  latter  to  show, 
if  they  could,  that  the  plaintiff  below  had  no  title  for  the  land  at 
the  time  of  trial.  Suppose  that  they  had  offered  to  show  that  he, 
by  his  deed  for  a  sufficient  consideration,  had  conveyed  all  his  right 
to  the  lands  to  a  third  person  the  day  before  the  trial  commenced, 
can  it  be  doubted  that  the  court  ought  to  have  admitted  it  ?  It 
must  be  observed  that  there  is  a  difference  between  a  plaintiff  in 
ejectment,  in  this  respect,  and  the  defendant.  The  former  must  not 
only  show  in  himself  a  right  to  the  possession  of  the  land  at  the 
time  he  commenced  the  action,  but  he  is  liable  to  be  defeated, 
if  it  should  appear  to  have  failed  or  ceased  to  exist  in  him  from  any 
cause  at  the  time  of  trial.  The  evidence  mentioned  in  the  bill  of 
exception  tended  to  support  and  confirm  a  title  out  of  the  plaintiff 
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below,  older  in  date  than  his,  and  being  offered  there  by  the  de- 
fendants, we  are  of  opinion  that  the  court  erred  in  rejecting  it. 

The  second  bill  of  exception  contains  evidence  of  the  same  im- 
port and  character,  offered  by  the  same  party,  and  therefore  ought 
to  have  been  admitted. 

The  third  bill  of  exception  contains  an  offer  of  evidence,  on  the" 
part  of  the  plaintiffs  in  error,  going  to  show  that  James  Wilson, 
Esq.,  having  paid  for  the  seventy-three  warrants,  applied  for  by 
Gabriel  Heister,  on  the  3d  of  April  1794,  in  the  name  of  Joseph 
Heister  and  others,  being  the  same  which  now  belong  to  the  Dauphin 
and  Susquehannah  Coal  Company,  and  under  which  what  is  called 
the  large  survey,  given  in  evidence,  was  made,  on  the  5th  of  August 
1794,  mortgaged  all  his  lands  in  Dauphin  county,  and  other  counties 
of  this  state,  to  Kearney  Wharton  and  others,  in  which  he  excluded 
the  forty  warrants  of  Galbraith,  under  which  the  plaintiffs  in  error 
claim;  which  mortgage  was  recorded  in  Dauphin  county,  and  was 
offered  in  evidence,  together  with  the  record  of  a  suit  thereon,  judg- 
ment and  judicial  sale  of  the  lands  embraced  in  it,  lying  within 
Dauphin  county,  for  the  purpose  of  showing  that  James  Wilson,  in 
1794,  made  no  claim  to  the  forty  warrants.  This  evidence  was  ob- 
jected to  by  the  defendant  in  error,  and  overruled  by  the  court.  We 
think  the  court  below  erred  in  rejecting  it.  It  was  certainly  proper 
to  go  to  the  jury,  and  under  particular  circumstances,  might  have 
had  great  weight  in  convincing  them  that  Judge  Wilson,  though  he 
paid  for  them,  did  not  claim  the  forty  warrants,  which  the  plaintiffs 
in  error  allege  were  the  property  of  Bartram  Galbraith.  How  far 
it  may  weigh  with  a  jury  in  this  case,  when  submitted  to  them  in 
connection  with  all  the  other  evidence  that  shall  be  given,  will  be 
for  the  jury,  under  the  direction  of  the  court,  to  determine.  The 
tenth  and  eleventh  bills  of  exception  being  substantially  the  same 
with  the  third,  which  has  just  been  reviewed,  it  is  sufficient  to  say 
that  the  court  erred  in  rejecting  the  evidence  mentioned  in  them. 

The  fourth  and  twelfth  bills  of  exception  to  the  opinion  of  the 
court  below,  as  to  the  admissibility  of  evidence,  being  the  same, 
will  be  considered  together.  The  plaintiffs  in  error,  after  proving 
and  identifying  the  sale-book  of  unseated  lands,  for  taxes  assessed 
thereon,  kept  by  the  treasurer  of  Dauphin  county,  for  the  year  1S34, 
offered  to  show  by  the  same  that  sales  of  the  lands,  or  at  the  least 
of  some  part  thereof,  had  been  made  on  account  of  the  non-pay- 
ment of  taxes  assessed  upon  them,  and  that  the  defendant  in  error 
had  become  a  purchaser  of  them  at  such  sales.  This,  as  it  is  alleged, 
was  offered  first,  with  a  view  of  proving  continual  claim  to  the 
lands  on  the  part  of  the  plaintiffs  in  error;  and  in  the  second  place, 
of  showing  that  the  defendant  in  error,  having  no  confidence  in  his 
own  title  to  them,  had  purchased  at  the  treasurer's  sales,  for  the 
purpose  of  fortifying  himself  with  a  better.  These  matters,  we 
think,  were  sound  evidence  to  be  submitted  to  the  jury,  at  least  for 
the  latter  purpose  if  not  for  the  former.  Their  having  been  trans- 


May  1839.]  OF  PENNSYLVANIA.  103 

[Galbraith  v.  Elder.] 

acted  since  the  bringing  of  the  suit  was  not  a  sufficient  ground  for 
rejecting  the  evidence  of  them,  because  the  declarations  or  acts  of 
the  defendant  in  error,  made  or  done  either  before  or  after  the  bring- 
ing of  the  suit,  tending  to  show  that  he  had  not  a  good  title  to  the 
lands,  would  be  admissible  in  evidence  against  him,  and  go  for  what 
the  jury  might  think  them  worth,  when  taken  in  connection  with 
all  the  other  matters  and  things  given  in  evidence  in  the  case;  and 
in  a  case,  otherwise  doubtful,  might  turn  the  scale. 

The  fifth  bill  of  exception  to  evidence,  contains*  matters  which 
we  think  were  not  admissible,  and  ought  not  to  have  been  received 
in  evidence.  •  Bartram  Galbraith,  or  the  plaintiffs  in  error,  deriving 
their  claim  from  him,  are  neither  parties  nor  privies  to  the  agree- 
ment between  Judge  Wilson  and  James  Ross;  and  unless  this 
agreement  be  admissible,  there  is  nothing  in  the  deposition  of 
Bird  Wilson  that  ought  to  have  been  received.  The  agreement 
then  could  only  be  rendered  admissible  by  showing  that  James 
Ross  had  some  right  to,  or  interest  in  the  forty  warrants  mentioned 
in  it  (among  a  great  many  others)  under  which  the  plaintiffs  in 
error  claim,  or  by  showing  that  Bartram  Galbraith,  under  whom  the 
plaintiffs  in  error  claim,  recognised  James  Ross  as  the  owner  of  the 
forty  warrants,  or  admitted  that  he  had  an  interest  in  them.  It 
certainly  does  not  appear  from  the  evidence  given  in  the  cause  that 
Ross  had  even  the  shadow  of  a  right  to  the  forty  warrants  in  ques- 
tion, though  he  had  to  some  of  the  others;  and  as  to  the  evidence 
going  to  show  that  Bartram  Galbrayh,  at  any  time,  admitted,  or 
evinced  by  his  conduct  or  declarations  that  Ross  had  a  right  in 
them,  I  can  perceive  none;  the  partial  copy  of  the  agreement,  with 
an  endorsement  upon  it  in  the  handwriting  of  Bartram  Galbraith, 
does  not  show  that  the  forty  warrants  in  question  were  embraced 
in  the  agreement,  and  therefore  ought  not  to  be  regarded  as  even 
evidence  that  Bartram  Galbraith  knew  there  was  such  an  agree- 
ment. We  therefore  think  that  the  court  below  erred  in  receiving 
the  evidence  mentioned  in  the  bill  of  exception. 

In  the  sixth,  seventh,  eighth  and  ninth  bills  of  exception  to  the 
opinion  of  the  court,  on  the  admissibility  of  the  evidence  therein 
respectively  mentioned,  we  can  perceive  no  error.  Though  from 
its  nature,  of  but  little  weight  at  most,  and  most  probably  unavail- 
ing, from  the  other  evidence  given  in  the  cause,  still  it  was  for  the 
jury  to  decide  what  the  effect  of  it  should  be,  under  a  proper  direc- 
tion from  the  court,  and  therefore  was  properly  received. 

The  thirteenth  bill  of  exception  to  evidence  is  the  only  remaining 
one  to  be  considered.  From  this  bill  it  appears,  that  the  plaintiffs 
in  error  offered  the  field  notes  of  Bartram  Galbraith,  who  was  the 
deputy  surveyor  of  the  county  or  district  at  the  time,  dated  Mon- 
day, the  15th  of  June  1795,  showing  that  he  paid  the  hands  em- 
ployed, and  other  expenses  incurred  in  making  the  surveys  upon 
the  forty  warrants.  This  was  objected  to,  on  the  ground  that  Bar- 
tram  Galbraith  could  not  thus  make  evidence  for  himself;  and  again. 


104  SUPREME  COURT  [Harrisburg 

[Galbraith  v.  Elder.] 

that  such  matters  could  not  be  proved  by  an  entry  made  in  a  book 
of  items;  though  the  party  in  whose  handwriting  they  were  proved 
to  be  made,  was  proved  or  admitted  to  be  dead.  The  court  below 
probably  being  of  this  opinion,  rejected  the  evidence.  Nothing, 
however,  I  think,  is  more  common  than  to  admit  in  evidence  the 
field  notes,  made  by  a  deputy  surveyor  in  his  lifetime,  who  is  dead 
at  the  time  of  their  being  offered,  upon  proof  being  first  made, 
that  the  notes  are  in  his  handwriting,  and  that  he  had  warrants  m 
his  hands  at  the  time,  authorising  him  to  make  such  surveys  as  the 
notes  tend  to  prove  he  did;  and  where  he  has  made  a  note  also  in 
writing  at  the  same  time,  showing  the  name  of  the  party  for  whom 
or  at  whose  instance  he  has  made  the  survey,  and  of  other  circum- 
stances connected  with  it,  such  as  the  amount  of  the  expenses  in- 
curred thereby  and  by  whom  paid;  his  minutes  of  the  same  have, 
I  believe,  been  generally  received  in  evidence  as  part  of  the  res 
gestse.  We  therefore  conceive  that  the  court  erred  in  rejecting  the 
evidence  set  forth  in  this  bill  of  exception. 

The  judgment  of  the  court  below  is  reversed,  and  a  venire  de 
novo  awarded. 


The  Heirs  of  Bartram  Galbraith  against  Detrich. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — All  the  questions  and  points  raised  and  made  in 
this  case,  have  been  considered  and  decided  in  the  preceding  case 
of  the  same  plaintiffs  in  error  against  Elder,  which  renders  it  un- 
necessary to  travel  over  the  same  ground  a  second  time. 

The  judgment  of  the  court  below  is  reversed,  and  a  venire  de 
novo  awarded. 


HUSTON,  J.  dissenting. — The  suit  was  brought  after  a  decision  of 
the  board  of  property,  on  the  idea  that  the  case  was  within  the  1 1th 
section  of  the  act  of  1792.  As  I  understand  it,  it  is  the  opinion  of 
the  whole  court  that  section  does  not  apply  to  or  affect  this  case; 
but  I  leave  this  to  a  subsequent  part  of  this  opinion.  The  cause 
was  both  in  common  pleas  and  here  argued  on  all  the  points,  and 
we  have  thought  it  best  to  give  an  opinion  on  the  whole  case. 

As  I  think  the  cause  will  be  better  understood  in  that  way,  I 
shall  first  state  the  title  of  Galbraith's  heirs,  and  then  that  of  F. 
Elder. 

On  the  29th  of  January  1794,  a  list  of  applications  for  warrants, 
forty  of  which  the  defendants  below  claim,  was  filed  in  the  office  of 
the  secretary  of  the  land  office.  This  list  was  proved  to  be  in  the 
handwriting  of  Bartram  Galbraith,  deceased.  On  the  back  of  it 
was  written  "Bartram.  Galbraith  to  pay."  This  endorsement  was 
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not  in  Mr  Galbraith's  handwriting,  but  of  a  clerk  to  the  secretary 
of  the  land  office. 

Defendant  also  produced  the  forty  warrants  claimed  by  them,  be- 
ginning with  John  Smith,  and  ending  with  Jacob  Shueman;  on, 
these  was  endorsed  "  Executed  June  1795:"  "returned."  This  was 
in  the  handwriting  of  B.  Galbraith,  who  was  then  the  deputy  sur- 
veyor of  Dauphin  county. 

It  was  proved  that  these  warrants  had  been  in  the  office  of  dif- 
ferent deputy  surveyors,  who  succeeded  B.  Galbraith;  that  in  1815, 
they  were  in  the  possession  of  Thomas  Elder,  who  gave  them  to 
Wm  Galbraith,  a  son  of  Bartram,  and  took  his  receipt  for  such 
delivery.  Wm  Galbraith  gave  them  to  J.  Smith,  then  deputy  sur- 
veyor, who  endorsed  the  time  he  received  them — llth  Feb.  1815. 

The  defendants  below  then  offered  a  general  draft  of  these  forty 
warrants,  and  many  others,  in  the  handwriting  of  Bartram  Galbraith, 
and  Bartram  Galbraith's  book,  containing  the  field  notes  of  work 
done  by  him  on  laying  these  and  other  warrants;  it  is  entitled 
"  Note  book  of  a  large  survey  made  for  sundry  gentlemen  in 
Dauphin  county;  entered  on  the  business  on  the  4th  of  June  1795." 

Bartram  Galbraith  was  appointed  deputy  surveyor  of  that  part 
of  Dauphin  county,  in  which  the  lands  in  question  lay,  on  8th 
Nov.  1791.— B.  Galbraith  died  9th  March  1804. 

The  names  of  different  deputy  surveyors  who  succeeded  B.  Gal- 
braith were  given — John  Davies  proved  he  had  these  forty  warrants 
as  deputy  surveyor  in  1823. 

7th  April  1794. — 73  warrants  and  returns  of  survey  thereon 
were  then  given  in  evidence,  called  the  Hiester  warrants;  these  re- 
turned on  9th  Oct.  1791,  by  Levi  G.  Hollingsworth.  From  this  it 
appears  that  Galbraith  had  ceased  to  be  deputy  surveyor. 

Also,  sixteen  warrants,  beginning  with  William  Ayres. 

Also,  thirteen  warrants,  beginning  with  James  Ross;  date  14th 
Aug.  1794. 

Also,  ten  warrants,  beginning  with  James  Ross;  date  1st  Sept. 
1794. 

Also,  twenty-one  warrants,  beginning  with  J.  Ross,  and  ending 
with  David  Witmer;  date  1st  Sept.  1714. 

Then  examined  several  witnesses  as  to  lines  on  the  ground,  and 
proved  that  the  line  bounding  these  forty  warrants  on  the  north  were 
found  on  the  ground,  according  to  B.  Galbraith's  field  notes.  These 
field  notes  went  no  further,  and  no  other  lines  found;  but  the  waters 
were  laid  down  correctly,  arid  witnesses  believed  that  other  lines 
must  have  been  run.  Defendants  then  proposed  to  show  that  James 
Wilson  on  the  5th  of  Aug.  1794,  mortgaged  the  seventy-three  Hiester 
warrants  and  other  lands,  in  other  counties,  that  this  mortgage  was 
sued  in  Dauphin  county,  and  the  lands  sold;  this  to  show  that 
James  Wilson  did  not  then  claim  the  forty  warrants  in  question;  ob- 
jected to  and  rejected,  because  it  has  no  tendency  to  prove  any  such 
vni. — K 
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thing,  especially  as  the  forty  warrants  had  no  existence  till  after  the 
date  of  this  mortgage— no  error  in  this. 

The  defendants  showed  from  the  books  called  John  Kebler's  blot- 
ters, that,  on  the  10th  of  September  1794,  James  Wilson  deposited 
with  the  receiver-general  of  the  land  office  21,000  dollars,  to  be 
applied  to  pay  for  lands  entered  by  the  judge;  and  that  part  of  this 
money  was,  on  the  3d  of  January  1795,  applied  to  pay  for  the  forty 
warrants  now  claimed  by  defendants;  that  about  that  date,  and  not 
before*,  these  forty  warrants  were  made  out,  though  dated  on  the 
day  the  applications  were  filed. 

The  deposition  of  John  Foster  was  then  read. 

Defendants  then  proved  that  T.  Smith,  at  that  time  deputy-sur- 
veyor, employed  hands  to  make  a  re-survey  of  these  forty  warrants, 
but  quit  after  surveying  two  tracts,  and  told  the  hands  the  Galbraiths 
would  not  have  the  lands  run  out;  that  they  were  not  taxed,  and  if 
they  had  them  run  out  now,  they  would  be  taxed.  This  was  in  the 
spring  of  1816. 

They  then  showed,  that,  on  the  2d  of  August  1816,  F.  R.  Shunk 
and  Thomas  Elder,  each  made  application  for  a  tract  of  400  acres, 
in  the  forks  of  Rattling  Creek.  And  on  the  21st  of  August  1816, 
John  H.  Candor  and  John  McMichael,  each  applied  for  400  acres. 
On  the  9th  of  August  1816,  William  B.  Galbraith  entered  caveats 
against  them. 

On  the  same  9th  of  August  1816,  W.  B.  Galbraith  for  the  heirs  of 
Bartram  Galbraith,  petitioned  the  board  of  property  to  receive  the 
returns  of  survey  of  these  forty  warrants,  as  made  out  by  Bartram 
Galbraith.  This  was  refused,  because  the  field  back  of  B.  Galbraith 
showed  only  part  of  the  lines  of  a  large  body  of  surveys  made  for 
sundry  gentlemen  in  Dauphin  county,  but  nothing  snowing  the 
work  was  done  for  these  or  any  particular  warrants,  and  because 
the  then  deputy-surveyor  stated,  that  no  lines  except  those  in  the 
field  book  could  be  found. 

.  On  the  3d  of  September  1816,  William  B.  Galbraith  presented  a 
petition  for  a  re-survey,  and  was  heard  by  W.  A.  Hopkins,  his 
counsel. 

This  was  also  refused,  because  the  warrants,  although  dated  the 
29th  of  January  1794,  did  not  actually  issue  until  the  3d  of  January 
1795,  when  the  money  was  paid  to  the  receiver-general,  which  was 
expressly  contrary  to  the  act  of  the  22d  of  September  1794. 

A  petition  was  presented  for  a  re-hearing,  and  on  the  30th  of  De- 
cember 1816,  the  former  decree  was  affirmed.  I  may  recur  to  this 
again.  In  March  1831,  another  petition  was  presented  by  Jane 
Elder,  S.  Morris,  and  H.  Carpenter,  and  on  the  24th  of  March,  an 
order  was  made  to  the  deputy-surveyor  to  go  on  the  ground  and 
trace  the  lines,  and  make  return  without  delay. 

On  the  4th  of  June  1831,  caveats  had  been  entered  by  S.  Sallade, 
T.  Elder,  and  ten  others.  The  caveators  appeared  by  counsel,  and 
Messrs  G.  Fisher  and  J.  A.  Fisher,  for  the  heirs  of  Galbraith,  named 
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in  this  suit.  The  attorney  of  the  Galbraiths  filed  a  release  of  all 
the  lands  claimed  by  John  Sharpe,  Daniel  Sharpe,  George  Sharpe, 
John  Stack,  John  Jared,  Richard  Kelly's  heirs.  That  is,  as  I  under- 
stand it,  a  release  of  all  claim  to  any  warrants  and  surveys  interfe- 
ring with  those  forty  warrants  claimed  by  them,  except  such  as  were 
owned  by  Mr  Elder.  Here  the  decision  was  in  favor  of  Galbraith's 
heirs,  which  led  to  this  suit. 

There  was  also  some  evidence  of  lands  being  sold  in  1834,  for  taxes, 
and  bought  by  T.  Elder;  to  show  that  he  suffered  his  own  lands  to  be 
sold  for  taxes,  and  purchased  them  himself.  And  some  evidence 
was  offered  that  Mr  Carpenter  offered  to  redeem  them,  and  this  was 
rejected  by  the  court  as  irrelevant.  Although  the  paper  book  is 
among  the  most  voluminous,  and  contains  much  offered  and  some 
rejected,  of  which  I  can  not  see  the  object,  yet  in  some  places  it  is  so 
brief,  that  I  am  not  sure  I  have  understood  it.  As  this  court  has 
decided  that  a  man  can  not  acquire  a  title  to  lands  to  which  he  had 
no  title,  by  simply  paying  the  taxes,  so  I  suppose  a  man,  if  he  has 
a  good  title,  does  not  lose  it  by  suffering  his  lands  to  be  sold  for 
taxes,  and  buying  them  in. 

The  deposition  of  Bird  Wilson,  taken  on  commission,  and  the 
deposition  of  J.  Watson  were  offered,  excepted  to,  and  received. 
The  deposition  of  Bird  Wilson  referred  to,  and  proved  the  execution 
of  an  article  of  agreement  between  James  Wilson  and  James  Ross, 
(of  Lancaster.)  This  article  of  agreement  was  returned  enclosed 
with  the  commission.  The  article  of  agreement  was  as  follows: — 

Articles  of  agreement  indented  made  the  eighth  day  of  Septem- 
ber in  the  year  of  our  Lord  one  thousand  seven  hundred  and  ninety- 
four,  between  James  Ross  of  the  county  of  Lancaster  and  state  of 
Pennsylvania,  Esquire,  of  the  one  part,  and  James  Wilson,  of  the  city 
of  Philadelphia,  Esquire,  of  the  other  part.  Whereas,  the  said  Jame^ 
Ross  hath  entered  in  the  land  office  of  Pennsylvania,  applications 
for  two  hundred  and  five  tracts  of  unlocated  land,  each  for  four 
hundred  acres,  in  Dauphin  county,  containing  in  the  whole  eighty- 
two  thousand  acres,  in  the  names  of  the  following  persons,  to  wit: 
John  Ayres  et  «/.,  and  the  warrants  being  now  issued,  or  about  to 
be  issued, for  surveying  the  same,  all  which  lands  the  said  James  Ross 
hath  bargained  and  sold  lo  the  said  James  Wilson  on  the  following 
terms:  That  he,  the  said  James  Ross,  shall  and  will  on  or  before  the 
first  day  of  February  next,  at  his  own  expense  procure  from  the 
several  persons  aforesaid,  whose  names  have  been  made  use  of  in 
the  said  warrants,  deeds  for  all  the  said  lands  to  the  said  James 
Wilson  in  fee.  And  also  survey  or  cause  to  be  surveyed,  the  said 
lands,  and  after  the  said  lands  shall  be  so  surveyed,  have  the  same 
returned  to  the  surveyor-general's  office  and  patented  to  the  said 
James  Wilson  in  fee  simple.  In  consideration  whereof,  the  said 
James  Wilson  doth  hereby  covenant,  promise,  and  agree  to  pay  or 
cause  to  be  paid,  the  purchase-money  to  the  state  and  office  fees  for 
the  said  tracts,  and  when  the  returns  of  survey  are  all  made  to  the 
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surveyor-general's  office  clear  of  disputes  and  ready  for  patenting, 
then  the  said  James  Wilson  shall  and  will  advance  all  the  survey- 
ing and  patenting  fees.  And  after  all  the  said  patents  are  obtained 
in  manner  aforesaid,  and  legally  recorded  in  the  Rolls  office,  then 
he,  the  said  James  Wilson  shall  and  will  further  pay  or  cause  to  be 
paid  to  the  said  James  Hoss,  one  shilling  Pennsylvania  currency, 
per  acre,  for  the  said  land,  excluding  the  allowance  of  six  per  cent, 
for  roads  to  be  ascertained  and  fixed  by  the  patents  and  surveys. 
And  for  the  true  performance  of  all  the  covenants  and  agreements 
aforesaid,  the  said  parties  do  mutually  bind  themselves,  their  exe- 
cutors, and  administrators,  each  to  the  other  of  them  in  the  penal 
sum  often  thousand  pounds. 

In  witness  whereof,  the  said  parties  have  interchangably  set  their 
hands  and  seals  hereunto,  dated  the  day  and  year  above  written. 

JAMES  Ross,        [L.  s.] 
JAMES  WILSON,  [L.  s.] 
Sealed  and  delivered  in  the  presence  of  HANSEL  CAMBAL. 

Also  a  deposition  of  John  Watson  was  offered  and  received,  to 
which  was  annexed  a  copy  of  the  above  agreement,  on  the  back 
of  which  was  an  endorsement  in  the  handwriting  of  Bartram  Gal- 
braith; this  to  show  that  he  knew  of  said  agreement. 

The  endorsement  was,  "  Copy  of  an  article  of  agreement,  James 
Ross  and  James  Wilson,  Esqrs."  This,  as  I  understand  it,  was  in 
Bartram  Galbraith's  handwriting.  Below  this  endorsement,  near 
the  bottom,  was  written,  "  Josiah  Galbraith.  Jan.  18th,  1796." 

This  was  suggested  to  have  been  the  paper  found  among  the 
papers  seen  by  John  Foster  among  those  of  B.  Galbraith,  and  among 
those  to  which  he  says  T.  Elder  had  access.  To  the  receiving  this 
a  bill  of  exceptions  was  taken.  The  defendants  produced  deed 
rolls  from  persons  of  the  names  of  the  warrantees,  dated  at  differ- 
ent times, from  1815  to  1832. 

The  counsel  of  T.  Elder  then  showed  twelve  warrants  to  Tho- 
mas Elder  and  one  or  two  others.  The  first  dated  on  the  6th  of 
March  1S27,  and  the  others  between  that  date  and  December  29, 
1829,  each  of  which  was  surveyed  and  retained  within  a  few 
months  after  its  date,  and  on  all  of  which  patents  issued  to  Thomas 
Elder  in  the  early  part  of  1830.  They  also  read  the  record  of  a 
petition  by  David  Elder,  a  son-in-law  of  B.  Galbraith  deceased,  and 
brother  oif  T.  Elder,  praying  for  a  partition  or  valuation  of  that 
part  of  the  real  estate  of  Bartram  Galbraith  which  lay  in  Dauphin 
county,  and  proceedings  thereon  by  inquest,  execution  and  award 
of  lands  to  D.  Elder.  These  proceedings  began  in  May  and  ended 
in  December  1806 — only  about  a  dozen  tracts  were  specified  there- 
in, and  those  totally  different  from  the  lands  now  in  dispute.  Those 
proceedings  contained  no  reference  or  allusion  to  these  forty  war- 
rants now  claimed.  They  also  showed  the  record  of  the  application 
of  William  B.  Galbraith  under  the  insolvent  laws  in  1826  and  1827, 
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to  show  that  he  did  not  return  his  interest  in  these  forty  warrants 
as  part  of  his  estate. 

They  also  read  the  act  of  the  17th  of  April  1795,  for  raising 
county  rates  and  levies,  directing  deputy  surveyors  to  return  to  the 
commissioners  a  list  of  all  surveys  made  and  names  of  warrantees 
to  be  taxed  in  name  of  warrantees,  until  commissioners  are  in- 
formed to  whom  they  belong.  As  B.  Galbraith's  return  on  this 
law  they  showed  several  sheets  of  paper  containing  a  list  of  sur- 
veys made  by  B.  Galbraith,  all  in  his  handwriting.  Across  the 
forty  in  question  was  written  "  warrants  delivered  to  me  by  James 
Ross;"  and  so  designating  the  persons  from  whom  he  received  each 
parcel  of  warrants.  At  the  bottom  was  written  by  him  as  follows: 
"Foregoing  in  the  townships  of  Upper  and  Middle  Paxton.  A 
general  survey  of  the  whole  has  been  made,  but  no  estimate  of 
quantity  generally  or  specifically,  fur  want  of  fees;  and  no  doubt 
the  whole  of  the  parties  contend  with  each  other."  This  was 
proved  to  be  an  office  paper  from  commissioner's  office,  and  was 
dated  June  1798. 

As  I  understand  this  cause,  it  is  not  intended  by  the  counsel  of 
the  Galbraiths  that  their  claim  would  be  available  against  any 
other  than  T.  Elder;  their  claim  is  abandoned  against  all  others. 
Their  allegation  is  that  Mr  Elder  was  at  one  time  their  counsel, 
and  as  such  acquired  some  information  which  might  have  been  of 
advantage  to  them,  but  which  he  unfairly  used  to  defeat  their  titles 
or  conceal  from  them,  and  used  for  his  own  benefit;  and  that,  there- 
fore, he  cannot  hold  against  them. 

This  by  the  court  below  was  divided  into  two  questions;  First, 
had  Bartram  Galbraith  any  right  to  these  lands?  The  whole  claim 
of  his  heirs  is  founded  on  the  fact  that  the  list  containing  these  ap- 
plications filed  in  the  land  office  is  in  his  handwriting.  I  contend 
that  on  principle  and  authority  this  gave  no  title. 

Since  1784  no  warrant  could  issue  until  the  purchase-money  was 
paid.  After  the  act  of  the  3d  of  April  1792,  there  were  persons 
anxious  to  buy  the  unimproved  lands.  These  persons  principally- 
resided  in  the  cities  and  counties  at  the  east  end  of  the  state,  and 
perhaps  no  one  of  them  had  any  personal  knowledge  of  the  unsold 
lands  of  the  commonwealth.  People  from  the  country  who  had 
such  knowledge  flocked  to  Philadelphia  in  the  winters  of  1792-3, 
and  of  1793-4.  These  were  men  who  were  or  had  been  deputy 
surveyors,  or  their  assistants,  hunters,  woodsmen,  &c.  It  had  been 
customary  to  enter  the  application  for  a  warrant  while  single  tracts 
were  taken,  and  there  were  four  or  five  offices,  each  part  of  the 
land  offices  in  different  parts  of  the  city,  (as  was  always  the  case 
while  the  offices  were  in  Philadelphia,)  and  to  proceed  through  the 
different  offices  and  get  the  warrant  out  two  or  three  days  after; 
sometimes  ten  days  after;  though  it  was  always  dated  as  of  the 
day  the  application  was  filed.  And  after  1792,  when  warrants 
were  taken  out  by  tens  and  twenties  and  fifties  and  hundreds, 
nn. — K* 
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the  discoverer  filed  his  list  of  applications  and  looked  round  for  a 
purchaser  to  pay  for  them  to  the  state,  and  who  also  paid  or  con- 
tracted to  pay  something  to  the  discoverer — but  no  title  to  the  land 
was  passed,  or  was  supposed  to  pass,  until  the  purchase-money 
was  paid  to  the  state.  It  sometimes  happened  that  months  and 
even  years  elapsed  after  filing  the  applications  before  the  money 
was  paid  into  the  office  on  them.  And  in  taking  up  large  bodies 
of  land  there  turned  out  to  be  extensive  interferences,  and  the  title 
was  uniformly  held  to  vest  first  in  him  who  first  paid  the  state.  See 
Grant's  Lessee  v.  Eddy,  2  Yeates  148.  In  this  cause  the  real 
plaintiff  was  John  Nicholson  to  whom  Grant  had  agreed  to  sell, 
and  the  real  defendant  was  James  Wilson  to  whom  Mr  Hollinback 
had  agreed  to  sell.  The  ablest  counsel  in  the  state  were  employed. 
I  took  a  very  full  note  of  the  case  and  the  opinion  of  the  court.  On 
the  above  and  on  some  other  points  it  was  to  have  been  argued  in 
bank,  but  were  never  stirred  there  that  I  could  learn — and  the  law 
as  above  laid  down  has  not,  to  my  knowledge,  been  contested  be- 
fore this  case — and  on  it  the  practice  of  the  land  office,  as  proved 
by  Mr  Henderson,  the  deputy  secretary,  has  been  and  is  founded. 
Under  the  proprietory  government  from  the  1st  of  August  1766  till 
the  1st  of  September  1769,  a  location  or  application  was  the  incep- 
tion of  a  title,  but  one  on  which  no  money  was  paid.  We  have 
several  cases  in  which  the  contest  was  whether  plaintiff  or  defen- 
dant entered  the  application.  Ewing  v.  Barton,  2  Yeales  378; 
Simpson  v.  Williams,  2  Yeates  402;  Scott  v.  Leather,  3  Yeates 
184.  In  all  these  cases  the  person  who  expended  money  in  pro- 
curing and  paying  for  the  survey  held  the  land.  In  the  first  two 
the  person  who  wrote  and  entered  the  application  failed.  In  the 
last  the  person  who  entered  the  application  also  procured  and  paid 
for  the  survey  and  recovered  against  an  innocent  and  bona  fide 
purchaser  from  the  person  whose  name  was  used  in  the  application. 
This  last  point  seems  a  little  inconsistent  with  some  other  decisions, 
and  perhaps  under  other  circumstances  may  be  worthy  of  reconsi- 
deration, but  these  cases  show  that  even  where  no  money  was  paid 
before  taking  the  order,  the  fact  of  having  written  the  application 
alone,  was  counterbalanced  by  the  payment  of  money  or  expendi- 
ture of  labour.  But  where,  by  the  regulations  of  the  proprietors  or 
by  act  of  assembly,  it  was  necessary  that  the  purchase-money 
should  be  paid  before  the  warrant  could  issue,  I  have  never  before 
known  or  heard  that  any  person  could  set  up  title  against  him  who 
paid  the  money,  by  alleging  that  the  applications  for  the  warrants 
were  written  by  him,  and  not  by  the  person  who  paid  the  money. 

The  fact  that  the  applications  for  warrants  were  received  and  filed 
where  no  money  was  paid,  is  recognised  by  the  act  of  the  22d  of 
April  1794,  which  directs  that  no  warrants  shall  thereafter  issue,  on 
any  application  then  filed  for  lands  over  the  Allegheny  river,  unless 
the  purchase-money  shall  be  paid  before  or  on  the  15th  of  June 
then  next;  now  besides  recognising  the  practice,  this  act  is  predi- 
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cated  on  the  ground  that  the  application  gives  no  right  until  the 
money  is  paid. 

The  act  of  the  22d  of  Sept.  1794,  provides  "  that  all  applications 
made  since  the  1st  of  April  1784,  on  the  files  of  the  books  of  the 
land  office,  for  lands  within  this  commonwealth,  for  which  the  pur- 
chase-money has  not  been  paid,  shall,  from  and  after  the  passing 
of  this  act,  be  null  and  void."  Now,  if  the  writing  and  procuring 
to  be  filed  in  the  land  office  applications  for  warrants  gave  any  kind 
of  right  to  the  applicant  before  paying  the  price  to  the  state,  this 
law  would  have  been  unconstitutional  and  void.  Nobody  ever 
thought  it  liable  to  this  objection.  It  is,  however,  a  legislative  re- 
cognition of  the  practice  of  filing  applications  before  money  paid, 
and  a  legislative  declaration  that  such  writing  and  filing  gave  no 
title.  The  payment  of  the  purchase-money  to  the  state,  and  that 
only,  gave  the  right. 

There  was  often  difficulty  in  proving  who  actually  paid  the 
money  on  a  warrant,  or  a  series  of  warrants.  Sometimes  the  per- 
son who  paid  took  a  receipt  for  so  much  paid  on  a  particular  warrant 
or  warrants,  and  this  receipt  was  always  evidence  of  ownership, 
and  often  passed  with  the  title  papers,  and  supplied  the  place  of  a 
deed  poll  from  the  warrantee.  Eivery  old  lawyer  in  the  middle  and 
western  counties  has  seen  such  receipts  by  Edward  Physic,  receiver- 
general,  under  the  proprietors,  and  Francis  Johnson  or  John  Keble 
for  Francis  Johnson,  from  1784  to  1 794;  some  of  our  reported  cases 
recognise  them.  John  Keble  was  chief  clerk  in  the  receiver-general's 
office,  from  1784  until  after  1794.  He  had,  while  he  lived,  and  left, 
when  he  died,  a  character,  of  great  weight,  for  honesty  and  accu- 
racy. He  kept  a  blotter,  or  day  book,  containing  an  exact  account 
of  all  moneys  received,  from  whom  received,  and  to  what  applied. 
These  were  left  in  the  office,  are  still  there,  and  designated  as  John 
Keble's  blotters.  They  are  unbound  books  (though  they  ought  to 
be  bound).  From  these,  the  ledgers,  or  large  bound  books,  were 
made  up;  but  I  know  not  why,  in  these  large  books,  every  war- 
rantee is  charged  with  the  price  to  the  state,  and  credited  as  having 
paid  it.  Somehow  it  happened  that  John  Keble's  blotters  were  not 
considered  official  books,  and  copies  of  them  under  seal  were  not 
received  in  evidence.  In  Grant  v.  Eddy,  copies,  compared  and 
proved,  were  received.  An  application  was  made  to  the  legislature 
to  declare  them,  by  an  act  of  assembly,  office  books,  and  certified 
copies  good  evidence.  This  resulted  in  the  act  of  the  31st  of  March 
1823,  Pardon  357,  title  Evidence.  (Qu. — whether  it  might  not  be 
better  placed  under  title  Land  Office.)  Sect.  1.  "Copies  of  all  records, 
documents  and  papers,  in  the  office  of  the  secretary  of  the  com- 
monwealth, secretary  of  the  land  office,  surveyor-general,  auditor- 
general  and  state  treasurer,  when  duly  certified  by  the  officers  of 
said  offices  respectively,  shall  be  received  in  evidence  in  the  several 
courts  of  this  commonwealth,  in  all  cases  where  the  original  records, 
documents  and  papers  would  be  admitted  in  evidence:  Provided, 
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however,  That  in  any  judicial  controversy,  before  any  court  in  this 
commonwealth,  either  party  may  have  the  original  record  docu- 
ment or  paper  produced  on  the  service  of  the  proper  process  for 
the  purpose. "  Now  it  is  notorious  that  this  act,  so  far  as  it  embraced 
John  Keble's  blotters,  was  intended  to  admit  them  solely  to  show 
who  actually  paid  the  money.  The  ledger  always  showed  that  it 
was  paid,  but  neither  when,  nor  by  whom  it  was  paid.  Since  the 
passage  of  this  act,  this  evidence  of  who  paid  the  money,  has  been 
received  in  all  courts,  and  unless  contradicted  or  explained  by  show- 
ing that  the  person  paid  it  as  agent,  has  decided  the  point.  In  only 
one  case  was  this  evidence  rejected,  and  the  matter  brought  into 
this  court.  See  Olipharit  v.  Finson,  1  Penn.  Rep.  59;  and  see, 
also,  Goddard  v.  Glonninger,  5  Watts  209. 

This  act  of  assembly,  and  the  uniform  practice,  in  courts,  of 
receiving,  either,  the  original  receipt,  where  one  was  taken,  or  the 
extract  from  John  Keble's  blotters,  as  evidence  of  ownership,  shows 
the  understanding,  in  courts  and  in  the  legislature,  that  the  man 
who  paid  the  purchase-money  to  the  state  is  the  owner  of  the  land. 
The  person  who  discovered  the  land  to  be  vacant,  and  who  wrote, 
or  procured  to  be  written,  the  applications,  sold  the  discovery,  not 
the  land,  and  received  a  sum  in  cash,  or  secured  by  article  of  agree- 
ment or  by  note,  for  the  discovery.  The  amount  due  on  these 
agreements  or  notes  were,  in  1796,  1797  and  1798,  sued  for,  and 
the  judgments,  amounting  to  millions  of  dollars,  against  Morris, 
Nicholson,  Wilson  and  others,  are  all  founded  on  debts  of  this  kind. 
That  these  claims,  whether  founded  on  articles  of  agreement  for 
sales  of  the  discovery,  or  on  notes  given,  were  a  lien  on  the  land 
bought  from  the  state  and  paid  for  by  the  purchaser  of  the  disco- 
very, is  a  new  allegation,  not  supported  by  the  terms  of  the  agree- 
ment, the  understanding  of  the  parties,  nor  by  legal  principles,  and 
contrary  to  the  plain  provisions  of  the  acts  of  April  and  September 
1794,  before  referred  to.  It  would,  at  the  end  of  forty-five  years, 
introduce,  as  evidence  of  ownership,  what  at  the  time  was  no  evi- 
dence of  any  such  thing — what  the  legislature,  in  the  two  acts  above 
cited,  have  treated  as  a  nullity.  It  would  do  more  and  worse;  it 
would  prove  title  in  those  who  never  had,  or  claimed  or  pretended 
to  have,  any  title  to  land.  Many  of  the  persons  who  brought  to 
Philadelphia  and  sold  long  lists  of  applications,  could  not  write,  at 
least  not  legibly,  and  their  lists  were  made  under  their  direction, 
by  some  better  penman.  Robert  Morris,  John  Nicholson,  James 
Wilson  and  William  Bingham,  between  the  3d  of  April  1792  and 
the  22d  of  September  1794,  paid  the  state  for  more  than  four  mil- 
lions of  acres;  and  probably,  nay,  I  may  say  certainly,  no  one  of 
them  ever  wrote  a  single  application  for  a  tract  of  land  during  that 
period.  The  same  may  be  said  of  all  the  purchasers  of  discoveries 
or  lists  of  that  day;  none  of  the  many  buyers  of  discoveries  ever 
wrote  the  application  he  filed,  though  most  of  them  actually  paid 
the  discoverer,  and  the  three  first  named  did  so  for  a  great  part  of 
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their  lands.  Since  1794  up  to  this  day,  when  a  settler  applies  for 
his  tract,  he  goes  to  some  man  who  has  a  printed  form  of  the  Appli- 
cation and  proof,  who  writes  his  application  for  him.  This  new 
evidence  of  title,  instead  of  settling  titles,  will  unsettle  every  thing; 
and  in  more  than  nine  hundred  and  ninety-nine  cases  of  a  thousand 
will  lead  to  a  false  conclusion. 

I  have  hitherto  treated  this  matter  as  if  there  was  no  proof  going 
to  show  that  B.  Galbraith  was  not  the  owner,  and  never  claimed 
to  be  the  owner  of  these  warrants;  but  there  is  abundant  proof  of 
this.  The  copy  of  the  article  between  Ross  and  Wilson  was  in  his 
hands.  If  he  had  claimed  the  lands,  he  would,  at  least  as  soon  as 
he  ceased  to  be  deputy  surveyor  in  1796,  have  entered  a  caveat 
against  granting  patents  on  these  warrants,  and  would  have  notified 
Judge  Wilson  of  his  claim.  If  he  were  the  owner,  he  would  have 
so  returned  them  to  the  commissioners,  instead  of  saying  he  received 
those  forty  warrants  from  James  Ross;  and  if  he  was  the  owner, 
no  fees  were  due  to  him  for  surveying  his  own  land,  and  he  could 
not  and  would  not,  at  the  foot  of  his  list  to  the  commissioners,  have 
stated  that  there  was  no  specific  appropriation  of  these  warrants, 
nor  return  of  them  for  want  of  fees.  Bartram  Galbraiih  was  not 
much  of  what  is  called  a  land-jobber;  he  took  up  a  tract  of  land 
occasionally;  he  understood  his  rights,  and  did  not  lightly  give  them 
up;  if  he  owned  these  forty  warrants,  lie  would  not  have  returned 
them  as  received  from  James  Ross,  and  concealed  his  own  claim; 
he  would  not  have  stated  they  were  not  returned  for  want  of  fees, 
if  they  had  been  his  own  and  no  fees  due;  he  was  both  too  honest 
and  too  proud  to  put  his  name  to  a  falsehood,  and  too  wise  to  put 
on  record  what  clearly  amounts  to  a  disclaimer  of  any  title,  if  he 
made  claim  to  any  title.  His  return  was  strictly  correct;  he  knew 
Ross  had  agreed  to  sell  the  lands  to  Judge  Wilson — that  Ross,  in 
the  first  instance,  was  to  pay  the  cost  of  surveying  and  returning, 
which  Wilson  was  to  refund,  and  also  pay  one  shilling  per  acre; 
he  knew  Wilson  was  dead  and  reputed  insolvent,  and  he  did  not 
know  how  the  matter  would  be  settled,  and  says,  no  doubt,  the 
parties  contend  with  each  other.  I  then  conclude,  that  although, 
in  the  case  of  applications  on  which  no  money  was  paid,  a  pre- 
sumption of  ownership  might  arise  from  the  handwriting,  yet  we 
have  seen  that  was  overbalanced  by  even  paying  cost  of  surveying 
or  any  expenditure  of  money  or  labour,  yet  when  the  whole  pur- 
chase-money was  paid  by  a  different  person  from  him  who  wrote 
the  list  of  description,  the  title  vested  and  was  always  held  to  vest 
in  him  who  paid  the  money;  and  it  would  be  worse  than  useless 
to  inquire,  after  death  of  all  the  original  parties,  why  one  man 
wrote  the  applications  and  another  paid  the  money.  The  title 
vested  in  him  who  paid.  But  in  the  present  case,  B.  Galbraith 
states,  officially,  that  he  received  these  warrants  from  J.  Ross;  the 
same  states,  officially,  that  they  were  not  returned  for  want  of  fees. 
Now  he  would  not  have  stated  the  first,  if  he  had  taken  the  war- 
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rants  out  himself;  nor  the  last,  if  he  had  been  the  owner,  for  then 
no  fees  were  due  to  himself  for  surveying  his  own  land.  Nothing 
could  have  been  a  more  explicit  disclaimer  of  ownership  than  the 
conduct  of  B.  Galbraith,  and  his  return  to  the  commissioners.  The 
heirs  of  B.  Galbraith  never  had  any  right,  nor  colour  of  right,  to  the 
forty  warrants  or  the  lands  in  question,  by  reason  of  them.  For  it 
will  not,  I  hope,  be  said  B.  Galbraith  had  any  right  to  the  lands 
because  his  surveying  fees  were  not  paid.  And  this  might  make 
an  end  of  the  case,  and  it  might  seem  immaterial  to  inquire  whe- 
ther T.  Elder  ever  was  counsel  for  the  heirs  of  Galbraith  or  not;  for 
if  they  had  not  a  particle  of  interest,  their  right  could  not  be  injured 
by  him  or  any  body  else;  but  as  the  whole  stress  of  the  cause  was 
put  on  this  point,  I  will  notice  it.  The  whole  of  the  evidence  on 
which  his  retainer  for  the  heirs  of  B.  Galbraith  is  founded,  is  con- 
tained in  the  deposition  of  John  Foster,  which  is  before  set  out  at 
length.  It  will  be  proper  here  to  notice  that,  in  order  to  understand 
it,  we  must  remember  what  was  proved  in  this  case,  viz:  that  David 
Elder,  the  brother  of  Thomas,  was  married  to  Elizabeth,  a  daughter 
of  B.  Galbraith,  and  one  of  the  parties  to  this  suit;  that  by  a  pro- 
ceeding in  the  orphans'  court,  the  lands  of  B.  Galbraith  were  taken, 
on  a  valuation,  by  David  Elder,  who  entered  into  recognizance  in 
a  large  sum  (above  20,000  dollars),  to  pay  their  shares  to  the 
several  heirs.  David  Elder  died  about  1809,  having  appointed  Mr 
Wallace  and  Mr  Allen  his  executors.  To  these  he  gave  power  to 
sell  all  his  lands  to  raise  money  to  pay  his  debts;  and  they  sold  all 
which  had  not  been  sold  by  him  in  his  lifetime.  The  payment  of 
their  shares  to  the  other  heirs,  depended  on  the  recovery  of  the 
money  from  the  purchasers.  Many  causes  arose  why  these  moneys 
were  not  to  be  speedily  collected.  And  four  or  five  of  these  suits 
were  tried  in  a  circuit  court  before  me,  on  all  of  which  appeals 
were  taken  to  the  supreme  court,  and  two  of  which,  viz:  Allen  v. 
Getz  and  Sawyer  v.  Allen,  are  reported  in  2  Penn,  Reports.  In 
the  last  of  these  cases  we  see  what  the  suits  with  Taylor,  mentioned 
by  Gen.  Foster,  were;  and  in  the  whole  of  them  we  see  at  least  part 
of  what  Mr  Elder  was  employed  to  do.  He  tried  all  those  causes 
for  the  Galbraith  interest,  and  the  Messrs  Fisher,  or  one  of  them, 
were  for  those  opposed  to  the  Galbraith  estate.  Gen.  Foster,  in 
the  first  part  of  his  deposition,  states  several  suits  in  which  Mr 
Elder  was  employed  by  him.  He  states  that  Mr  Elder  and  the 
late  Judge  Duncan  (then  at  the  bar)  offered  to  undertake  the  man- 
agement of  all  the  estate  of  B.  Galbraith  in  Dauphin  county;  that 
William  Galbraith,  who  then  had  in  his  possession  the  forty  war- 
rants and  surveys,  refused  to  employ  them;  that  between  1809  and 
1815,  Mr  Elder  frequently  spoke  of  these  forty  warrants  to  him. 
He  does  not  state  that  he  ever  spoke  to  Mr  Elder  about  them;  and 
at  the  close,  when  a  direct  question  was  put,  he  says  he  never  did 
employ  him  as  to  these  forty  warrants,  or  give  him  any  instructions 
about  them.  I  am  disposed  to  go  as  far  as  any  judge  in  supporting 
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the  sacred  character  arising  from  the  confidential  situation  of  attor- 
ney and  client;  and  I  would  say  that  if  Mr  Elder,  though  never 
employed  as  to  these  lands,  yet  in  his  place  as  counsel  in  other 
matters,  acquired  any  knowledge  which  he  has  used  to  their 
injury  and  his  own  gain,  he  ought  not  to  profit  by  it. 

The  counsel  of  the  defendants  put  two  points  on  this  subject 
to  the  court,  which  were  answered  distinctly  as  follows  : 

Point  sixth.  That  if  the  title  of  Bartram  Galbraith  was  defective, 
and  Thomas  Elder  acquired  a  knowledge  of  that  defect  as  their 
counsel,  he  cannot  now  take  advantage  of  that  defect,  to  their 
prejudice. 

Answer.  If  plaintiff,  as  counsel  of  defendants,  concealed  any 
thing  in  relation  to  their  title,  which  it  was  his  duty  to  communi- 
cate, or  if  he  acquired  any  knowledge  of  their  title  or  its  defects,  by 
means  of  which  he  was  enabled  to  acquire  a  title  to  the  land,  he 
cannot  take  advantage  of  a  title  thus  acquired. 

Seventh  point.  That  whatever  the  law  in  this  case  might  be  as  to 
an  innocent  purchaser,  if  the  jury  believe  the  testimony  of  General 
John  Foster,  that,  as  guardian  of  the  minor  children  and  grandchild, 
and  attorney  in  fact  of  the  other  heirs  of  Bartram  Galbraith,  de- 
ceased, he  employed  the  plaintiff  in  this  case  as  the  attorney  and 
counsellor  to  attend  to  the  interests  of  the  heirs  generally  in  all  mat- 
ters relating  to  the  landed  estate  of  their  ancestor,  in  the  county  of 
Dauphin,  and  if,  as  such  attorney,  these  forty  warrants  and  surveys 
came  to  his  hands,  knowledge  and  possession,  and  from  them  he 
derived  a  knowledge  of  their  locality,  or  any  defect  in  the  title  to 
them,  and  thereby  was  enabled  to  gain  an  interest  in  the  lands  con- 
tained or  embraced  in  them,  not  intended  by  his  clients,  he  cannot 
avail  himself  of  such  knowledge  to  the  prejudice  of  his  former 
clients,  and  will  at  law  and  in  equity  be  considered  as  their  trustee, 
and  must  surrender  the  lands  in  question  to  them."  To  this,  the 
judge  says  he  has  answered  in  his  charge;  that  charge  is  as  follows: 
"  If  the  plaintiff,  in  his  character  as  counsel,  concealed  from  his 
clients,  the  heirs  of  Bartram  Galbraith,  any  information  which  it 
was  his  duty  to  communicate  to  them,  or  if  he  obtained  the 
knowledge  of  any  fact  in  his  character  of  counsel,  by  reason  of 
which  concealment  or  knowledge  he  was  enabled  afterwards  to 
acquire  a  title  to  this  land,  he  cannot  avail  himself  of  a  title  thus 
acquired.  There  is,  however,  nothing  in  the  evidence  on  this 
subject,  (the  employment  of  plaintiff  as  their  counsel  by  defendants,) 
which  will  entitle  defendants  to  your  verdict,  in  case  you  should  be 
of  opinion  that  Bartram  Galbraith  was  not  the  owner  of  these  forty 
warrants." 

In  every  case,  questions  of  law  arise  upon  facts  given  in  evi- 
dence, which  facts  alone  make  the  question  of  law  material;  and 
here  the  first  inquiry  is,  was  Thomas  Elder  ever  retained,  consulted, 
or  intrusted  by  the  Galbraiths,  in  any  way  or  shape,  as  to  these 
lands.  The  expression  of  Mr  Foster,  that  Mr  Elder  was  spoken 
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to  by  him  to  be  counsel  for  the  estate  generally,  must  not  mislead 
us.  In  other  parts  of  his  deposition,  and  in  the  other  evidence 
given,  we  see  what  that  expression  meant.  Taken  alone,  the 
declaration  by  Foster  "  I  recollect  giving  my  note  to  Thomas  Duncan 
and  Thomas  Elder,  as  a  contingent  fee  for  their  professional  services, 
to  be  performed  for  the  estate  of  Bartram  Galbraith,  when  neces- 
sary ;"  but  he  adds,  no  services  under  that  agreement  were  required 
or  performed.  The  first  part  of  this  sentence,  taken  alone,  I  say, 
might  be  supposed  to  relate  to  these  lands;  but  when  we  see  that 
the  same  witness,  when  Mr  Duncan  arid  Elder  offered  to  undertake 
the  management  of  this  claim,  that  William  B.  Galbraith  rejected 
their  proposal,  and  Mr  Foster  himself  does  not  pretend  that  he  him- 
self agreed  to  their  proposal;  when  he  states  again  that  Mr  Elder 
frequently  spoke  to  Mr  Foster  about  these  warrants,  between  1809 
and  1815,  but  no  intimation  that  Mr  Foster  ever  spoke  to  Mr  Elder, 
and  when  he  concludes  by  stating  that  he  did  not  employ  Mr  Klder 
as  to  these  warrants,  I  cannot  see  on  what  the  allegation  of  the  re- 
lation of  client  and  attorney  is  founded.  Who  employed  him  ? 
Neither  Wm  Galbraith,  who  refused  to  employ  him  and  Mr  Dun- 
can (and  1  will  say  no  two  men  were  more  likely  to  make  their 
claim  available,  if  possible);  Mr.  Foster  swears  he  did  not  employ 
him  as  to  these  warrants.  But  it  was  insisted  he  must  have  been 
employed,  for  he  had  these  forty  warrants  once  in  his  hands;  and 
how  did  he  get  them,  unless  as  their  counsel?  When  it  is  remem- 
bered that  his  brother  took,  at  an  appraisement,  all  the  estate  which 
B.  Galbraith  left  in  Dauphin  county — that  his  brother  died  soon 
after — that  disputes  and  suits  arose  between  his  brother's  executors 
and  adverse  claimants — and  between  them  and  purchasers — and 
between  them  and  the  other  heirs  of  B.  Galbraith — it  is  possible 
that  his  brother's  executors  did  as  Mr  Foster,  the  guardian  of  some 
minors,  did:  that  they  made  search  for  papers  left  by  the  deceased, 
and  that  they  brought  and  gave  to  their  counsel  some  papers,  with 
which  neither  they  nor  he  had  any  business,  and  which  were  of  no 
use  to  them  or  him;  and  it  is  possible  this  was  the  reason  why  he 
mentioned  them  to  Mr  Foster,  and  at  once  gave  them  to  William 
Galbraith,  when  he  asked  for  them.  Certainly  there  was  no  positive 
evidence  that  ever  he  was  retained  bytheGalbraiths  as  to  these  lands, 
and  when  the  court  left  it  to  the  jury  to  find  whether  he  ever  was 
retained,  they  did  all  they  could  do — they  did  all  they  were  asked 
to  do.  The  counsel  of  the  Galbraiths  begin  their  proposition  with  the 
words  "  if  the  jury  believe,"  and  again,  "  if  as  such  attorney  he 
derived  a  knowledge  of  any  defect  in  their  title  to  them,  and  thereby 
was  enabled  to  gain  an  interest,"  &c.  &c.  The  whole  opinion  of  the 
court  on  this  point,  is  as  clearly  and  strongly  expressed  as  they  did 
or  could  ask  it,  and  if  there  was  any  error,  it  was  in  the  finding  of 
the  jury — and  we  cannot  correct  that.  But  there  was  no  error  in 
the  jury.  If  I  am  right,  that  the  heirs  of  Galbrailh  had  no  scintilla 
of  interest,  nothing  done  by  Mr  Elder  could  injure  them.  Mr  Elder 
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saw  the  warrants — perhaps  he  saw  the  drafts — perhaps  he  had 
learned  that  B.  Galbraith  wrote  the  applications,  and  never  having 
been  employed  to  investigate  the  matter  supposed  they  had  some 
claim.  He  offered  to  investigate  it.  They  refuse,  and  take  from 
him  what  papers  he  had.  They  employ  other  counsel,  and  fail, 
and  abandon  the  matter  for  thirteen  years  more,  in  all  for  thirty- 
three  years.  They  then  renew  their  claim,  and  show  clearly  and 
unquestionably,  that  they  never  had  any  claim,  that  the  land  at 
one  time  belonged  to  J.  Ross  and  Judge  Wilson — that  B.  Galbraith 
knew  this,  and  in  an  official  return  to  the  commissioners  stated  this, 
and  disclaimed  all  interest  as  unequivocally  as  it  could  be  done.  The 
court  might  and  ought  to  have  told  the  jury  that,  admitting  all  they 
proved,  and  all  they  alleged,  there  could  not  be  a  verdict  for  the 
Galbraiths,  unless  they  are  the  heirs  of  Ross  and  Wilson,  or  had 
shown  some  right  to  stand  in  the  place  of  these  men.  I  cannot  see 
that  they  showed  any  right  to  appropriate  to  themselves  what  Ross 
and  Wilson  had  abandoned. 

I  have  said  if  Mr  Elder,  while  concerned  in  other  cases,  acquired 
a  knowledge  of  the  Galbraith  title,  and  concealed  that  knowledge 
from  them,  and  afterwards  used  it  to  their  loss  and  his  own  gain, 
he  cannot  profit  by  it.  And  this  is  going  farther  than  any  case  I 
have  seen,  and  perhaps  further  than  on  full  consideration  and  dis- 
cussion I  would  go;  but  suppose  such  to  be  the  law,  how  far  is  it 
to  go?  To  what  length  of  time  must  it  extend?  How  precise  must 
be  the  information?  Every  case  must  depend  on  its  own  circum- 
stances. But  in  the  present  case  he  acquired  no  information  from 
seeing  one  part  alone;  he  possibly  was  led  to  suppose  the  Gal- 
braiths had  some  claim  to  these  lands.  They  have  themselves 
shown  they  had  none,  for  it  was  they  who  showed  that  Judge  Wil- 
son paid  for  them  and  owned  them.  The  whole  argument  of  the 
counsel  of  the  defendants  is  founded  on  the  assumption  that  they 
owned  their  forty  warrants,  and  that  they  by  procuring  returns  of 
survey  would  have  become  owners  of  the  land;  now  they  had  no 
more  right  to  those  warrants  than  Mr  Elder  had,  or  than  I  have — 
and  nothing  but  a  purchase  of  the  interest  of  Ross  and  Wilson 
could  have  given  them  any  right  to  "them.  Admit  all  they  asked, 
and  all  I  have  said  I  felt  disposed  to  decide  on  ground  of  general 
policy,  or  special  policy:  admit  to  the  fullest  extent  that  he  in 
whom  confidence  has  been  placed  shall  not  abuse  that  confidence, 
so  as  to  injure  those  who  confided,  how  can  it  apply  to  a  case 
where  the  client  had  no  scintilla  of  interest;  to  a  case  where  the 
client  and  the  counsel  too  were  under  an  entire  mistake.  Suppose 
a  counsel  sees  that  the  ancestor  of  his  client  had  proposed  to  pur- 
chase lands,  and  the  client  and  counsel  suppose  the  purchase  may 
still  be  completed— but  suppose  the  clients  tell  the  counsel  we  will 
not  employ  you  in  this  business,  and  thirteen  years  after  the  coun- 
sel buys  these  lands,  and  his  clients  allege  he  has  injured  them; 
and  suppose  they  or  he  show  that  the  ancestor  gave  up  all  idea  of 
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purchasing;  that  he  knew  others  purchased  and  paid  for  them,  and 
that  so  far  from  objecting,  the  ancestor  had  acted  as  agent  of  the 
seller;  had  seen  the  agreement  between  the  purchasers,  showing 
their  respective  interests;  had  officially  notified  that  he  had  no  claim 
except  to  pay  for  measuring  them,  what  injury  has  the  counsel 
in  such  case  done  to  his  clients?  It  turns  out  they  had  no  title.  It 
is  admitted  they  have  no  title.  They  then  are  not  injured,  and  the 
counsel  has  not  gained  by  their  loss.  And  I  can  see  no  principle 
of  general  or  special  policy,  or  of  justice  or  of  reason,  which  can 
take  from  a  man  what  he  has  bought  and  paid  for,  to  give  it  to 
those  who  never  had  any  interest  in  it,  merely  because  they  once 
thought  they  had  an  interest,  though  they  themselves  show  they 
had  none;  and  because  the  man  who  has  bought  it  was  once  their 
counsel  in  other  matters,  and  perhaps  not  having  investigated  their 
title,  at  one  time  thought  they  might  possibly  have  some  colour  of 
title.  I  repeat  again  that  the  counsel  of  the  defendants  asked  of 
the  court  to  submit  this  matter  to  the  jury,  and  it  was  so  submitted, 
and  the  jury  have  passed  upon  it,  and  rightly  in  my  opinion;  but 
whether  right  or  wrong,  this  court  have  no  power  over  it. 

As  I  understand  it,  the  whole  court  are  of  opinion  this  case  does 
not  come  within  the  provisions  of  the  1 1  th  section  of  the  law  of  the 
3d  of  April  1792,  because  the  board  of  property  have  no  power  to 
rescind  a  patent.  7  Serg.  Sf  Rawle  146. 

If  they  could,  the  confusion  introduced  into  our  titles  would  be 
incalculable;  one  board  can  grant  a  patent, or  the  officers  where  no 
caveat,  can  do  so,  and  are  bound  to  do  so,  on  compliance  with  the 
provisions  of  the  law.     In  Hubley's  Lessee  v.  White,  (generally 
cited  as  Hubley  v.  Chew,)  Yeates  and  Smith  decided  that  this  sec- 
tion did  not  apply  where  the  titles  commenced  before  the  3d  of 
April  1792.     Grants  v.  Eddy,  2  Yeates  148,  was,  in  fact,  brought 
on  a  decision  of  the  board.     But  as  Grant,  who  had  contracted  to 
sell  to  Nicholson  and  Hollenback,  had  agreed  to  sell  to  Wilson,  were 
anxious  for  a  decision,  and  the  latter  procured  Daniel  Eddy  to  go 
on  the  lands  that  an  ejectment  might  be  served  on  him,  nothing  was 
said  about  the  application  of  this  section.     The  decision,  however, 
was  not  considered  final,  for  more  than  one  suit  as  to  the  right  to 
part  of  the  lands  then  in  dispute,  has  been  tried  in  our  own  courts, 
and  at  least  one  ejectment  in  the  circuit  court  of  the  United  States. 
Willirick  and  Others  v.  Morris  and  Nicholson,  3  Yeates  104,  was 
also  brought  within  six  months  after  a  decision  of  the  board  of 
property,  but  not  a  word  was  said  about  the  construction  of  this  act ; 
each  party  wished  a  decision.     I  was  concerned  as  counsel  in  the 
trial  in  Lycoming.     In  Boggs  and  Miles  (not  reported,  but  in  which 
I  was  counsel)  tried  before  Chief  Justice  Tilghman  at  the  first  cir- 
cuit court  in  Center  county,  he  decided  that  the  act  did  not  apply 
where  the  title  of  one  of  the  parties  was  dated  before  the  enactment 
of  that  law,  and  Boggs  who  was  plaintiff  then  in  possession,  pro- 
ceeded no  further,  but  became  nonsuit.     Miles  brought  no  suit 
against  him,  and  others  under  him  hold  the  land  yet. 
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In  that  case,  the  point  was  distinctly  made  and  argued  by  the 
late  Mr  Duncan,  that  this  section  did  not  apply  and  was  never  in- 
tended to  apply,  to  any  lands  except  those  north  and  west  of  Ohio 
and  Allegheny.  The  chief  justice  decided  the  other  point,  but 
declined  even  intimating  an  opinion  on  the  last  point.  I  have 
thought  much  on  the  subject,  and  pass  it  as  the  late  chief  justice  did, 
because  it  is  not  material  in  this  case,  and  was  not  argued.  The 
judge  said,  considering  this  as  a  case  under  the  llth  section  of  the 
act  of  1792,  that  the  jury  if  they  found  title  in  a  third  person,  could 
not  give  a  verdict  for  defendants  below;  and  surely  if  it  was  a  pro- 
ceeding under  that  section,  he  was  right;  for  if  the  defendants  showed 
a  valid  outstanding  title  in  a  third  person,  the  board  of  property 
could  not  award  a  patent  to  defendants.  This  could  never  be  the 
law,  as  the  parties  agreed  to  try  the  case  as  coming  within  that  sec- 
tion, (and  I  suppose  this  court  will  so  hold,  for  they  have,  though 
without  argument,  directed  that  section  to  apply  to  lands  east  of 
Allegheny,)  we  ought  to  review  it  as  it  was  considered  by  both 
parties.  Either  under  that  section  or  in  a  common  case,  if  defend- 
ant shelters  himself  under  title  in  a  third  person,  it  must  be  a  valid 
subsisting  title,  not  a  derelict  abandoned  one.  And  unless  we  are 
prepared  to  overrule  a  succession  of  cases  from  Mifflin  and  Cham- 
bers, down  to  the  present  causes,  the  title  of  Wilson  was  lost  by 
delay  and  total  abandonment.  Neither  he  nor  any  of  his  heirs  or 
legal  representatives,  nor  those  of  James  Ross,  have  done  any  act 
since  procuring  the  surveys.  The  surveys  were  not  returned,  be- 
cause the  fees  were  not  paid,  and  after  a  delay  from  1795  till  1827, 
'28,  and  '29,  a  period  of  thirty  years,  if  Mr.  Elder  or  any  other  per- 
son could  not  obtain  these  lands  by  purchase  from  the  state,  then 
he  who  refused  to  complete  his  title  is  better  off  than  if  he  had 
completed  it.  The  man  who  has  his  warrant  returned,  and  never 
looks  after  it  for  more  than  twenty-one  years,  and  never  pays  taxes, 
is  to  be  considered  as  abandoning  it.  See  McCall  v.  Seely,  3 
Watts.  There  is  great  fallacy  in  at  one  time  considering  the  Gal- 
braiths  as  owners,  and  their  acts  as  the  acts  of  the  owners;  and  the 
next  minute  arguing  that  what  was  said  to  be  their  title,  was  an 
outstanding  title  in  Wilson.  But  if  the  title  was  in  them  they  did 
not  pursue  it;  if  the  board  of  property  decided  wrongly,  which 
as  the  law  then  stood,  and  as  the  case  was  brought  before  them, 
I  do  not  admit,  yet  they  could  have  taken  possession,  could  have 
returned  the  lands  as  their  property  to  the  commissioners,  and 
paid  taxes  on  them.  There  was  a  new  board  of  property  in  1818, 
under  governor  Finley,  another  three  years  after  under  governor 
Heister,  another  under  governor  Shulze,  but  nothing  was  done 
or  said  after  1S16;  and  I  repeat,  unless  we  are  prepared  to  over- 
rule all  the  decisions  on  this  subject  for  the  last  ten  years,  the  land 
was  open  to  be  taken  up  by  any  person.  Something  was  said  of 
the  difference  between  a  warrant  and  location  as  to  the  effect  of 
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laches,  but  we  will  find  the  cases,  at  least  the  old  cases,  make  no 
difference.  In  Drinker  v.  Holliday,  2  Yeates  88,  Judges  Ship- 
pen  and  Smith  expressly  put  them  on  the  same  ground,  and  from 
that  to  McCall  v.  Seely,  3  Watts.  I  know  of  no  case,  and  none 
was  cited  making  a  difference,  and  many  which  make  no  differ- 
ence. Nisbet  v.  Titus,  1  Yeates  286;  Lawman  v.  Thomas,  4  Bin. 
58;  Moore  v.  Sheffer,  C  Serg.  fy  JRawle  130,  and  what  has  always 
been  considered  a  leading  case.  2  Smith's  Laws,  note  190,  position 
4.  That  a  settler,  or  one  taking  a  new  warrant,  knew  of  an  earlier 
one  not  returned  for  fifteen  years,  does  not  affect  such  settler  or 
second  warrantee.  4  Serg.  4*  Bawle  473. 

As,  in  my  opinion,  the  points  I  have  discussed  make  an  end  of 
the  cause,  1  might  here  cease;  but  some  bills  of  exceptions  to  evi- 
dence were  taken,  many  of  which  were  waived  on  the  argument 
here.  I  shall  notice  such  as  are  assigned  for  error. 

The  first  arid  second  bills  are  the  same,  viz:  rejecting  surveys 
and  returns  since  the  institution  of  this  suit.  It  may  be  observed, 
that  the  general  draft  was  afterwards  received — the  separate  sur- 
veys were  not.  That  no  title  acquired  since  suit  brought  can  be 
given  in  evidence,  I  thought  a  universal  rule  in  ejectment;  but  it 
was  expressly  decided  that  the  evidence  was  an  act  of  the  board  of 
property  in  Hubley  v.  White,  3  Yeates  133,  and  see  cases  there 
cited. 

The  third  bill,  I  think,  was  abandoned.  Generally,  how  can  the 
fact  that  a  man  mortgages  certain  lands,  be  evidence  that  he  does 
not  claim  any  other  lands  in  the  same  county?  But  in  this  case, 
James  Wilson  had  not  made  his  contract  for  the  forty  warrants  in 
question,  until  September  1794,  and  the  mortgage  is  dated  on  the 
5th  of  August  preceding.  Surely  this  had  no  tendency  to  prove  a 
non-claim  of  what  he  had  not  then  bought. 

The  fourth  bill  of  exceptions  was  not  taken  by  defendants  below, 
and  must  have  been  inserted  in  this  first  error  by  mistake. 

The  fifth  bill  of  exceptions  relates  to  the  admission  of  the  depo- 
sition of  Bird  Wilson,  proving  the  article  of  agreement  between 
James  Ross  and  James  Wilson;  and  the  deposition  of  John  Watson, 
proving  the  handwriting  of  B.  Galbraith  on  a  copy  of  this  article. 
The  first  was  clearly  evidence  to  show  how  it  was  that  J.  Wilson 
paid  for  these  warrants,  and  that  it  was  on  a  contract  with  J.  Ross, 
and  not  on  any  parol  or  other  agreement  with  B.  Galbraith ;  and 
the  latter  was  evidence  to  show  that  B.  Galbraith  knew  of  this 
agreement  before  he  made  his  return  to  the  commissioners  of  these 
lands. 

The  sixth  bill  was  to  the  admission  of  the  records  of  the  orphans' 
court,  to  show  what  suits  Foster  employed  Elder  to  attend  to. 
Foster's  deposition  was  vague  as  to  this.  This  record  was  good, 
as  explanatory  and  rebutting;  although  assigned  as  error,  it  was 
passed  in  the  argument.  It  was  evidence  also  to  show  that  Gal- 
braith's  heirs  did  not  claim  these  lands  at  that  time. 
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The  seventh  bill  is  about  a  matter  immaterial ;  it  could  not  have 
appeared,  except  in  a  case  where  it  had  been  resolved  to  take  a  bill 
of  exceptions  to  every  tittle  of  testimony  offered. 

There  is  nothing  in  the  eighth  and  ninth  bills;  the  evidence  was 
clearly  admissible. 

The  tenth  bill  is  to  the  rejection,  a  second  time,  of  the  mortgage 
of  the  seventy-three  tracts  bought  of  Hiester  on  the  5th  of  August 
1794,  before  Wilson  had  paid  any  money  on  these  forty,  or  had  any 
interest  in  them;  it  was  properly  rejected,  as  not  tending  to  show 
any  thing. 

The  eleventh  bill  is  the  same  offer,  together  with  parol  proof  that 
Bartram  Galbraith,  while  making  a  general  draft,  said  he  owned 
these  forty  warrants — that  Wilson  was  to  give  them  in  payment 
for  surveying  fees.  If  there  is  any  thing  settled  on  principle  and 
by  decision,  it  is,  that  a  man  shall  not  make  a  title  in  himself  by 
his  own  declarations,  especially  in  opposition  to  written  evidence 
of  title  in  another. 

The  twelfth  is  to  show  a  commissioners'  sale  of  these  lands  by 
commissioners'  sale  book.  I  have  remarked  on  this  before.  Besides, 
the  sale  book  alone  was  no  evidence  of  any  thing. 

The  thirteenth  is  an  offer  of  Galbraith's  field  book,  to  prove  he 
paid  the  hands  who  assisted  to  make  the  survey.  Entries  of  ac- 
counts in  a  book,  of  money  paid  for  Ross  and  Wilson,  is  no  evi- 
dence against  them.  It  is  at  best  parol,  and  parol  declaration  of  a 
surveyor,  in  absence  of  parties,  is  not  evidence;  1  Yeates  151;  2 
Yeates  133. 

I  have  thus  partially  gone  over  all  the  points  on  which,  on  the 
fullest  deliberation,  I  consider  this  cause  must  turn,  and,  in  my 
opinion,  the  judgment  ought  to  be  affirmed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Frohock  against  Gustine. 

The  death  of  a  plaintiff  in  an  action  of  partition,  after  judgment  quod  partitio 
fiat,  does  not  abate  the  writ;  but  though  the  writ  does  not  abate,  the  surviving 
plaintiff  cannot  have  execution  on  his  judgment,  but  must  take  out  a  scirefacias, 
to  show  cause  why  a  writ  de partitione  facienda  should  not  issue. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Alexander  Frohock,  John  Kelly  and  Elizabeth,  his  wife,  against 
James  Gustine  and  others.  This  was  an  action  of  partition 
brought  to  April  term  1808,  for  a  tract  of  land  adjoining  the  bo- 
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rough  of  Carlisle,  containing  520  acres.  The  writ  and  declaration 
were  in  common  form,  and  contained  an  accurate  description  of  the 
land.  January  term  1809,  judgment  was  rendered  for  the  plain- 
tiffs. To  November  term  1809,  a  writ  de  partitione  facienda  and 
fieri  facias,  for  costs  was  issued,  but  it  had  no  return  upon  it.  To 
April  term  1810,  an  alias  writ  de  partitionefacienda  was  issued, 
and  returned  executed  by  a  partition  of  the  land  into  two  parts, 
which  were  represented  by  a  draft  returned  annexed  to  the  inqui- 
sition— all  parties  were  present  at  its  execution.  On  the  5th  of 
April  1810,  on  motion  and  reasons  filed,  the  court  quashed  the  writ 
and  inquisition.  To  August  term  1810,  a  pluries  writ  defacienda 
was  issued,  and  it  was  returned  that  the  jury  could  not  agree. 
To  August  term  1811,  a  second  pluries  writ  de  partitione  fa- 
cienda  was  issued,  which  was  also  returned  that  the  jury  could 
not  agree.  To  August  term  1816,  a  third  pluries  writ  de  par- 
titione  facienda  was  issued,  but  did  not  appear  to  have  been  put 
into  the  hands  of  the  sheriff.  It  was  found  among  the  papers 
of  the  late  Judge  Duncan.  On  the  13th  of  June  1832,  the  death 
of  Alexander  Frohock  was  suggested,  and  Thomas  A.  Frohock, 
Mary  M.  Frohock,  and  others  by  their  guardian,  Alexander  Long, 
were  substituted,  and  the  death  of  John  Kelly  was  also  suggested. 
On  the  23d  of  January  1836,  a  motion  was  made  for  a  rule  to  show 
cause  why  a  fourth  pluries  writ  de  partitione  facienda  should 
not  be  issued;  notice  to  be  served  on  all  the  terre-tenants  by  the 
sheriff.  This  was  returned  served  on  all  the  tenants. 

Upon  the  return  of  this  rule,  Alexander  and  Lyon  appeared  for 
the  defendants,  and  contended  that  the  suit  abated  by  the  death  of 
the  plaintiffs.  That  there  were  some  of  the  original  defendants 
dead,  and  others  upon  whom  the  rule  was  not  served.  And  they 
read  certain  depositions  to  show  that  the  land  had  been  conveyed 
to  different  persons  since  the  commencement  of  the  action. 

The  court  below  discharged  this  rule,  on  the  ground  of  the  lapse 
of  time,  change  of  owners,  and  because  the  action  abated  by  the 
death  of  the  plaintiff. 

The  plaintiff  then  issued  a  fourth  writ  de  partitione  facienda, 
which  the  court  set  aside  for  the  same  reasons,  and  then  this  writ 
of  error  was  sued  out. 

Williamson  and  Biddle^with  whom  was  Watts,  for  plaintiff  in 
error.  The  plaintiffs  were  joint  tenants,  and  the  right,  and  conse- 
quently the  remedy,  survived.  It  requires  restrictive  words  to  make 
a  title  to  two,  other  than  a  joint  tenancy.  2  Blue.  Comm.  180.  4 
Kent's  Comm.  357.  The  act  of  the  7th  of  April  1807  provides,  that 
no  plea  in  abatement  shall  be  received  in  any  action  of  partition. 
And  that  the  death  of  the  plaintiff  shall  not  abate  the  suit.  Purd. 
Dig.  685.  2  Bin.  1.  This  act  of  Assembly  is  taken  from  the 
statute  of  8  and  9  W.  3,  c.  31.  For  a  construction  of  which  on 
this  point,  see  3  Blac.  Comm.  302. 
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Pleas  to  the  disability  of  the  plaintiff,  show  that  he  is  incapable 
of  commencing  or  continuing  his  suit.  In  the  case  of  several  plain- 
tiffs, the  death  of  one  does  not  abate  the  action.  1  Chit.  Plead.  318. 
One  inquisition  in  partition  shall  be  good,  although  all  persons  in 
interest  be  not  made  parties.  Purd.  Dig.  684.  Act  of  the  7th  of 
April  1807,  sect.  1. 

Lis  pendens  is  a  conclusive  argument  in  answer  to  the  lapse  of 
time,  and  the  interests  of  subsequent  purchasers.  He  who  purcha- 
ses during  the  pendency  of  a  suit,  is  bound  by  the  decree  that  may 
be  made  against  the  person  from  whom  he  derives  title.  1  Story's 
Eq.  393.  Hence  the  maxim  " pendente  lite  nihil  innovetur."  No 
matter  of  fact  occurring  after  suit  brought,  can  be  given  in  evi- 
dence; for  the  same  reason,  lapse  of  time  shall  not  affect  the  right 
after  suit  brought.  Lapse  of  time  operates  upon  the  presumption 
of  payment,  but  no  presumption  of  partition  can  arise,  because  it 
can  only  be  in  writing  if  amicable,  or  by  record  if  through  an 
action  of  partition. 

Alexander  for  defendants  in  error,  on  the  subject  of  lapse  of 
time,  cited  5  Com.  Dig.  167;  1  Watts  321;  G  Wils.  Bac.  Jib.  107; 

2  Sel.  Proe.  189;  5  Com.  Dig.  783;  3  Bin.  174;  1  Peters's  Rep.  140; 

3  Penn.  Rep.  115 — 134;   16  Vin.  *lb.  225,  sect.  2;  13  Johns.  229; 
2  Mass.  480. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — We  think  that  the  action  of  partition  in  this  case 
did  not  abate  by  the  death  of  two  of  the  plaintiffs  after  judgment 
quod  partilio  Jiat.  It  is  expressly  enacted  by  the  act  of  the  7th 
of  April  1807,  sect.  4,  which  is  like  the  English  statute  of  8  and  9 
W.  3,  c.  31,  that  no  plea  in  abatement  shall  be  admitted  or  received 
in  any  suit  for  partition.  Strictly  speaking,  it  was  by  plea  in  abate- 
ment that  the  defendant  formerly  took  advantage  of  the  death  of  a 
plaintiff.  It  would  seem  that  the  death  of  a  plaintiff  after  the  first 
judgment,  and  before  the  second  judgment,  would  not,  even  before 
the  statute  S  and  9  W.  3,  have  abated  the  writ.  1  Brownl.  <§•  Gold. 
157.  Hut  though  the  writ  did  not  abate,  the  surviving  plaintiff 
could  not,  after  the  death  of  the  other  plaintiffs,  issue  execution,  but 
ought  to  have  taken  out  a  scire  facias  to  show  cause  why  a  writ 
de  partitione.facienda  should  not  issue;  for  it  is  a  general  rule,  that 
if,  after  judgment,  but  before  execution,  either  the  plaintiff  or  de- 
fendant die,  judgment  must  be  revived  by  scire  facias,  by  or  against 
the  representatives  of  the  deceased,  before  any  execution  can  issue; 
2  Sell.  Prac.  189;  and  in  real  actions,  a  scire  facias  lay  at  common 
law.  2  Insl.  409;  6  Bac.M.  105, 1 13;  2  Sell.  Prac.  188.  The  whole 
doctrine  is  thus  stated  in  1  Brownl.  §*  Gold.  157,  above  referred  to. 
In  this  action  there  are  two  judgments.  The  first  is  that  partition 
shall  be  made;  and  if  the  plaintiff  die  after  the  first  judgment, and  be- 
fore the  second  judgment,  the  writ  shall  not  abate,  but  his  heir  shall 
have  a  scire  facias  against  the  defendants  to  show  cause  why  par- 
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tition  should  not  be  made.  The  judgment  of  the  court  is  therefore 
affirmed,  so  far  as  it  set  aside  the  pluries  writ  de  partitions  fucienda, 
but  reversed  so  far  as  it  adjudged  the  abatement  of  the  suit  by  the 
death  of  two  of  the  plaintiffs,  arid  the  cause  must  be  remitted  to  the 
court  below,  for  such  further  proceedings  thereon  as  may  be  legally 
adopted  by  the  parties. 
Record  remitted. 


Brobst  against  Bright. 

No  statute  limits  the  lien  of  a  judgment  in  favor  of  the  heirs  of  the  debtor. 

ERROR  to  the  common  pleas  of  Berks  county. 

David  Bright  against  David  Riddle,  administrator  of  George 
M.  Brobst,  deceased,  and  Henry  Brobst,  Frederick  Brobst  and 
others,  heirs  of  George  M.  Brobst,  and  terre-tenants  of  his  lands. 
Case  stated  in  the  nature  of  a  special  verdict. 

On  the  8th  day  of  September  1S15,  George  Michael  Brobst  gave 
a  bond  to  David  Bright  for  1000  dollars,  conditioned  for  the  pay- 
ment of  500  dollars,  on  the  first  day  of  April  1816,  with  interest 
from  the  first  of  April  1815. 

To  November  term  1819,  No.  106,  an  action  of  debt  was  brought 
by  the  said  David  Bright  against  the  said  George  Michael  Brobst 
upon  the  above  mentioned  bond.  This  suit  was  referred  to  arbitra- 
tors under  the  arbitration  law  of  1810.  On  the  30th  of  October 
1819,  the  arbitrators  awarded  for  the  plaintiff  517  dollars  50  cents. 

On  the  20th  day  of  December,  1826,  the  said  George  Michael 
Brobst  died  intestate,  seised  of  certain  real  estate  which  descended 
to  his  heirs,  viz.  Mary,  the  wife  of  David  Riddle,  Frederick  Brobst, 
Margaret  Brobst,  Henry  Brobst,  Elizabeth  Brobst,  Catharine,  the 
wife  of  Benjamin  Stable,  and  William  Brobst,  who  are  still  tenants 
in  common  of  the  said  real  estate. 

George  M.  Brobst  was  seised  of  said  land  at  the  date  of  the 
judgment,  to  wit:  on  the  30th  of  October  1819. 

Several  payments  were  made  during  the  lifetime  of  the  said 
George  Michael  Brobst;  the  last  on  the  24th  of  June  1825. 

To  April  term  1839,  No.  64,  the  above  stated  scire  facias  was 
issued  against  the  administrator^&c.,  and  the  heirs  and  terre-tenants, 
as  above  stated. 

The  question  upon  the  foregoing  facts  was,  whether  the  plaintiff 
was  entitled  to  judgment  against  the  terre-tenants. 
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The  court  below  (Banks,  president)  gave  judgment  generally  for 
the  plaintiff  de  terris. 

Strong,  for  plaintiff  in  error. 
Hoffman,  contra,  cited  4  Watts  424. 

PER  CURIAM. — The  principle  of  this  case  is  the  same  as  the  prin- 
ciple of  Fetterman  v.  Murphy,  which,  except  that  the  imaginary 
lien  of  a  judgment  against  an  executor  or  administrator  was  at- 
tempted to  be  put  on  a  footing  with  the  lien  of  a  judgment  against 
a  debtor  himself,  was  there  sufficiently  stated.  No  statute  limits  the 
lien  of  a  judgment  in  favour  of  the  heirs  of  the  debtor;  nor  is  there 
reason  or  necessity  for  it.  After  a  reasonable  time  for  the  present- 
ment of  demands,  it  is  proper  to  secure  the  heirs  from  secret  debts, 
that  they  may  improve  their  estates  without  risking  the  expendi- 
ture; but  the  propriety  of  it  vanishes  before  a  debt  of  record,  and 
the  plaintiff,  here,  was  clearly  entitled  to  execution  of  the  land. 

Judgment  affirmed. 


Cooper  and  Grove  against  Lampeter  Township. 

One  supervisor  cannot  bind  the  township  for  the  performance  of  a  contract, 
the  propriety  of  entering  into  which  was  the  subject  of  deliberation  and  the  ex- 
ercise of  judgment;  it  requires  the  action  and  assent  of  both.  Hence  a  contract 
entered  into  by  one  for  the  erection  of  wing-walls  to  a  bridge,  which  had  been 
built  by  the  county,  cannot  be  enforced  by  action  against  the  township. 

ERROR  to  the  district  court  of  Lancaster  county. 

Mark  Cooper  and  Benjamin  Grove  against  the  Township  of 
Lampeter.  This  was  an  action  on  the  case  in  assumpsit  for  work, 
labour  and  services,  and  materials  found  in  the  erection  of  the  wing- 
walls  of  a  bridge.  The  case  was  this:  The  county  of  Lancaster, 
in  pursuance  of  the  provisions  of  the  act  of  assembly,  had  entered 
into  a  contract  with  the  present  plaintiffs  for  the  erection  of  a  bridge 
across  a  stream,  which  was  too  expensive  for  the  adjoining  town- 
ships to  bear.  After  the  bridge  had  been  erected,  Abraham  Buck- 
waiter,  one  of  the  supervisors  of  Lampeter  township,  and  the  one 
who  had  the  superintendance  of  the  duties  in  that  part  of  the  town- 
ship, entered  into  a  written  contract  with  the  plaintiffs  for  the  ex- 
tension of  the  wing-walls  of  the  bridge  beyond  what  they  were 
bound  to  do  by  their  contract  with  the  county.  John  Rohrer,  the 
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other  supervisor,  was  not  consulted  on  the  subject;  and,  so  far  as 
he  gave  any  opinion  about  the  propriety  of  entering  into  the  con- 
tract, he  was  opposed  to  it. 

The  only  question  in  the  case  was,  whether  one  supervisor  had 
power  to  enter  into  the  contract  so  as  to  bind  the  township  for  the 
payment. 

The  court  below  (Hays,  president)  was  of  opinion,  and  so  in- 
structed the  jury,  that  the  plaintiffs  were  not  entitled  to  recover. 

Frazier  and  Parke,  for  plaintiffs  in  error,  contended  that  the 
question  involved  depended  upon  the  construction  of  the  act  of 
assembly  relating  to  counties  and  township  officers;  and  that  the 
general  principle  of  law,  applicable  to  the  performance  of  duties 
by  two  or  more,  requiring  a  majority  to  act,  was  not  applicable  to 
this  case.  The  duties  of  supervisors  are  so  various  and  peculiar, 
and  so  often  required  upon  a  sudden  emergency,  as  to  render  it 
impracticable  to  have  the  consultation  and  joint  action  of  both  su- 
pervisors. The  law  certainly  does  not  contemplate  it.  The  custom 
of  dividing  townships  between  the  two  supervisors,  allotting  to 
each  his  half,  for  the  purpose  of  limiting  his  duties,  is  co-extensive 
with  the  state,  and  universal;  and  it  cannot  be  supposed  that  the 
legislature  intended  an  innovation  upon  this,  so  useful  a  custom. 
It  is  difficult  to  perceive  the  difference  between  the  repair  or  im- 
provement of  a  road,  and  the  repair  or  improvement  of  a  bridge: 
one  does  not  require  more  judgment  than  the  other,  and  often  not 
more  expense.  And  if  the  law  requires  the  act  of  both  supervi- 
sors to  create  an  obligation  upon  the  township  to  pay  for  work  ac- 
tually done,  it  destroys  the  convenient  arrangement,  by  which  the 
services  of  each  is  separately  devoted  to  the  performance  of  duties 
which  require  their  presence  at  so  many  points.  They  referred  to 
the  several  sections  of  the  act  of  1833-4,  to  show  that  the  legisla- 
ture did  not  design  to  require  the  joint  action  of  the  two  supervi- 
sors. 

If  there  be  any  difference  in  the  duties  required  of  supervisors, 
it  consists  alone  in  assessing  and  levying  taxes;  in  the  business  of 
taxation  deliberation  is  required,  and  in  this  they  must  act  toge- 
ther; and  all  other  duties  are  merely  ministerial,  whether  it  be  fill- 
ing a  hole  in  the  road  or  building  a  wing-wall  of  a  bridge. 

Lightner  and  Montgomery,  for  defendant  in  error,  contended 
that  there  was  no  ambiguity  in  the  act  of  assembly,  that  through- 
out its  whole  scope,  wherever  powers  were  given,  or  duties  en- 
joined, it  was  upon  the  supervisors,  and  there  was  no  room  for  any 
other  construction  than  that  which  required  the  deliberation,  con- 
sultation and  joint  action  of  them  both.  If  it  be  conceded  that  the 
business  of  taxation  requires  their  joint  action,  it  follows  from  ne- 
cessity that  the  object  to  which  the  taxes  are  to  be  applied  requires 
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it  also.  It  would  be  mockery  to  say,  that  one  supervisor  may  create 
the  expense,  occasion  the  expenditure,  and  thereby  pledge  the  faith 
of  the  township,  and  then  to  say,  that  the  safety  of  the  public  con- 
sisted in  this,  that  both  must  meet  to  assess  and  levy  the  taxes 
necessary  to  defray  the  expenses  thus  incurred.  But  in  this  case 
there  was  a  peculiar  necessity  for  the  deliberation  of  the  supervi- 
sors, in  order  to  adjudge  whether  the  expense  was  greater  than  the 
township  was  able  to  bear;  and  in  fact  this  had  already  been  passed 
upon,  and  a  determination  made  that  it  was,  and  upon  the  proceed- 
ing regularly  instituted  and  prosecuted  the  expense  of  erecting  the 
bridge  devolved  upon  the  county. 

If  the  act  of  assembly  requires  the  action  of  the  supervisors,  then 
the  act  of  one  is  not  binding  upon  the  township;  5  Bin.  484;  9  Serg. 
&>*  Ruwle,  94;  7  Cowen,  576;  6  Serg.  fy  Rawle,  166;  4  Serg.  fy 
Rawle,  549;  12  Mass.  Rep.  185;  1  Rawle,  448. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  several  counties  and  townships  of  this  state 
have  capacities,  as  bodies  corporate,  to  sue  and  be  sued  by  their 
corporate  name,  to  take  and  hold  real  and  personal  estate  within, 
their  respective  limits,  and  to  make  such  contracts,  as  may  be  ne- 
cessary and  proper,  for  the  execution  of  the  objects  and  purposes 
of  the  township  or  county.  The  corporate  powers  are  to  be  exer- 
cised by  the  commissioners  and  supervisors  thereof,  respectively, 
who  are  constituted,  by  the  act  of  the  15th  of  April  1834,  their 
agents  and  organs  for  the  transaction  of  business  appertaining  to 
them  in  their  corporate  capacity.  The  commissioners  of  the  respec- 
tive counties  are  placed  on  the  same  footing  with  the  supervisors 
of  the  townships.  The  same  corporate  powers  are  given  to  each; 
and  if  one  of  two  supervisors  can  bind  a  township,  for  the  same 
reason,  one  of  the  commissioners  can  exercise  the  corporate  powers 
of  the  county.  In  this  view,  independently  of  the  point  immedi- 
ately presented  by  the  record,  this  case  is  of  very  general  import- 
ance; for  it  is  of  consequence  to  know  the  extent  of  the  authority 
with  which  the  law  has  clothed  public  functionaries  of  every  de- 
scription. 

I  will  premise,  that  it  never  has  been  seriously  contended,  that 
one  commissioner  is  vested  with  any  authority  to  act  without  the 
express  sanction  of  a  majority  of  the  board.  So  far  as  regards  such 
officers  this  has  been  the  construction,  whatever  difference  of  opinion 
there  may  have  been  as  to  the  power  of  supervisors.  Corporations, 
like  natural  persons,  are  bound  only  by  the  acts  and  contracts  of 
their  agents,  done  and  made  within  the  scope  of  their  authority. 
And  if  the  agent  of  a  corporation  make  a  contract  beyond  the  limits 
of  his  authority,  although  he  himself  may  be  bound  in  the  same 
manner  as  the  agent  of  a  natural  person  would  be,  yet  the  corpo- 
ration is  not  bound.  This  has  been  held  as  to  private  corporations, 
and  the  same  principles  apply,  with  some  limitations  and  restric- 
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tions,  to  corporations  of  a  public  nature.  An  improvident  exercise 
of  power,  although  it  may  affect  the  agents  personally,  yet  fur- 
nishes no  reason  for  an  avoidance  of  the  contract.  The  result  is 
different  when  they  clearly  transcend  their  powers,  for  every  person 
dealing  with  them  is  presumed  to  know  the  extent  of  their  autho- 
rity. A  distinction  has  been  taken  in  Wyman  v.  Hallowell  and 
Augusta  Bank,  12  Mass.  Rep.  58,  and  Salem  Bank  v.  Gloucester 
Bank,  17  Mass.  Hep.  29,  between  the  acts  of  an  agent  for  his  prin- 
cipal in  common  cases,  and  similar  acts  done  by  the  servants  or 
officers  of  a  corporation.  In  the  first  case,  it  is  said,  the  extent  of 
the  authority  is  known  only  between  the  principal  and  agent; 
whereas,  in  the  latter,  the  authority  is  created  by  statute,  or  is 
matter  of  record  in  the  books  of  the  corporation,  to  which  all  may 
have  access  who  have  occasion  to  deal  with  the  officers.  However 
this  may  be,  to  the  full  extent  there  laid  down,  in  a  private  corpo- 
ration, yet  every  person  is  supposed  to  know  the  restrictions  upon 
the  power  of  the  officers  of  a  corporation  of  a  public  nature,  and 
the  extent  of  their  authority.  The  agents  of  a  body  corporate  can 
act  only  in  the  mode  and  to  the  extent  prescribed  by  the  law  creat- 
ing such  corporation.  So  where  power  is  granted  to  several  per- 
sons to  transact  private  business,  the  rule  is,  all  must  join  in  the 
execution  of  the  power.  But  this  rule  is  never  applied  to  public 
business  of  a  judicial  nature,  nor  to  public  business  of  a  deliberative 
nature,  though  not  strictly  judicial.  Commissioners  of  Allegheny  v. 
Leckey,  6  Serg.  $-  Rawie  170.  But  when  the  business  is  public 
or  private,  less  than  a  majority  can  not  act  without  express  power 
given  by  the  principal,  unless  the  act  to  be  done  is  clearly  ministe- 
rial. When  the  business  requires  deliberation,  consultation  and 
judgment,  one  of  two  or  more  agents  can  not  do  it  without,  or  con- 
trary to  the  consent  of  their  associates.  In  5  Bin.  485,  it  is  con- 
ceded, that  where  several  persons  are  authorized  to  do  an  act  of  a 
public  nature,  which  requires  deliberation,  all  should  be  convened; 
because  the  advice  and  opinions  of  all  may  be  useful,  though  they 
do  not,  as  is  there  said,  unite  in  opinion.  And  in  the  same  case,  a 
clear  distinction  is  taken  between  matters  purely  ministerial  and 
those  of  a  deliberative  nature.  By  the  twenty-first  section  of  the 
act  of  1834,  it  is  made  the  duty  of  the  supervisors  to  make  and 
maintain  sufficient  bridges  over  all  small  creeks,  and  rivulets,  and 
deep  gullies,  where  the  same  shall  be  necessary  for  the  ease  and 
safety  of  the  traveller.  But  in  the  twenty-first  section  it  is  enacted, 
that  where  a  river,  creek  or  rivulet,  over  which  it  may  be  necessary 
to  erect  a  bridge,  crosses  a  public  road  or  highway,  and  the  erecting 
of  such  bridge  requires  more  expense  than  it  is  reasonable  that  one 
or  two  adjoining  townships  should  bear,  the  courts,  &c.,  shall,  on 
the  representation  of  the  supervisors,  or  on  the  petition  of  any  of 
the  inhabitants  of  the  respective  townships,  order  a  view,  &c.;  and 
if,  on  the  report  of  the  viewers,  it  shall  appear  to  the  court,  grand 
jury  and  commissioners  of  the  county  that  such  bridge  is  necessary, 
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and  would  be  too  expensive  for  such  township  or  townships,  it  shall 
be  entered  on  record  as  a  county  bridge.  The  duty  here  enjoined 
is  clearly  deliberative.  The  supervisors  must  determine  whether 
the  creek,  rivulet  or  gully  is  such  as  to  require  a  bridge  for  the  ease 
and  safety  of  travellers.  In  the  first  instance,  it  is  their  duty 
to  ascertain  and  determine  whether  the  erection  of  such  bridge 
requires  more  expense  than  it  is  reasonable  one  or  two  adjoining 
townships  should  bear;  and  this  can  only  be  done  on  deliberation 
and  consultation,  and  with  the  express  assent  and  consent  of  both 
supervisors;  or,  when  it  concerns  the  business  of  the  county,  by  a 
majority  of  the  board  of  commissioners.  They  must,  in  both  cases, 
meet  as  a  board,  act  as  a  board,  for  in  no  point  of  view  can  a  duty 
of  this  description  be  considered  as  ministerial  only. 

It  will  hardly  be  pretended  that  one  supervisor  could  authorise 
the  erection  of  this  bridge,  without  the  consent  of  the  other,  and  the 
reason  is,  because  it  does  not  fall  within  the  ordinary  routine  of  his 
duty;  but  is  of  such  a  nature  as  demands  consultation  and  delibera- 
tion. The  ordinary  repairs  of  roads,  bridges,  and  opening  roads, 
authorised  by  the  court  of  quarter  sessions,  are  classed  with  minis- 
terial duties,  and  these  may  be  performed  by  one.  But  when  the 
question  is  as  to  the  erection  of  a  new  bridge,  the  power  does  not 
exist  unless  with  the  assent  of  his  associate.  This  would  be  invest- 
ing one  with  authority  which  would  lead  to  abuses,  very  detri- 
mental to  the  township,  and  of  which  this  case,  as  there  is  some 
reason  to  believe,  is  an  example.  Riser,  one  of  the  supervisors,  was 
not  consulted,  perhaps  because  it  was  well  known  he  would  not 
sanction  an  expenditure  the  expediency  and  propriety  of  which  was 
at  least  doubtful.  Indeed  it  is  proof  that  he  expressly  objected  to  it. 
It  is  said  to  be  the  custom  for  supervisors  to  act  separately  and 
independently  in  all  matters  appertaining  to  their  duties  as  to  roads 
and  bridges,  and  that  for  their  more  convenient  discharge  the  town- 
ship of  Lampeter  was  divided  into  two  districts.  This  usage,  as  it  is 
called,  was  under  the  act  of  1802;  and  if  true  it  can  determine  nothing 
as  to  the  construction  of  the  act  of  1S36.  Nor  can  the  usage  of  one 
township  affect  the  construction  of  a  general  law,  otherwise  we 
would  have  as  many  laws  as  there  are  townships.  It  would  be 
more  to  the  purpose  to  show  that  the  act  of  1802  had  received  a 
judicial  construction,  authorising  one  supervisor  to  make  such  a 
contract.  And  further,  that  the  acts  were  in  these  respects  similar 
to  these  provisions.  But  so  far  from  this  being  the  case,  in  the  one 
the  power  is  committed  to  the  supervisor  or  supervisors,  and  in  the 
other  to  the  supervisors;  an  alteration  in  the  phraseology,  certainly 
notimintentional,  nor  without  4,es'gn>  to  produce  a  difference  in  con- 
struction. When  the  power  is  granted  to  two  or  more,  that  it  re- 
quires the  consent  of  a  majority  is  a  principle,  it  is  to  be  presumed, 
well  known  by  the  legislature.  It  is  conceded  that  one  super- 
visor cannot  levy  a  tax  to  pay  the  debts  contracted  and  expenses 
incurred  for  the  township.  The  consent  of  both  is  required,  because 
vm. — M 
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it  is  a  deliberative,  and  not  a  ministerial  duty.  For  the  same  reason 
such  contracts  cannot  be  made  by  less  than  a  majority  of  the  board, 
as  this  would  enable  one  to  involve  the  township  in  expenses  which 
would  render  a  tax  inevitable.  They  are  not  permitted  to  do  indi- 
rectly what  they  cannot  do  directly.  When  damage  is  done  to  a 
road  or  bridge  by  a  freshet  or  other  accidental  causes,  or  when  it 
needs  repair  from  the  natural  progress  of  decay,  there  can  be  no 
objection  to  the  necessary  expenditure  being  authorised  by  less  than 
a  majority.  This  is  an  absolute  duty,  which  calls  neither  for  deli- 
beration nor  consultation.  And  besides,  the  omission  to  perform 
such  a  duty  in  a  reasonable  time,  subjects  the  officers  to  a  penalty. 
And  further,  a  prudent  economy  renders  an  immediate  attention  to 
the  state  of  the  work  indispensable;  but  this  is  not  the  case  when 
a  number  of  individuals  call  for  an  improvement  which  the  public 
have  been  accustomed  to  do  without,  and  the  expediency  of  which 
may  admit  of  question.  An  implied  assent,  which  would  bind  a 
private  corporation,  does  not,  I  apprehend,  apply  to  a  public  trust. 
Those  who  deal  with  such  agents  must  take  care  to  have  the  ex- 
press consent  of  all  to  whom  the  law  has  entrusted  the  transaction 
of  the  public  business.  The  inhabitants  of  the  township  whose 
interest  must  be  protected,  have  a  right  to  the  counsel  and  judgment 
of  all  to  whom  such  trusts  are  committed.  The  suit  was  brought 
on  a  contract  for  work,  labour,  and  materials,  &c.,  in  the  erection 
of  a  bridge  built  across  Mill  creek,  in  Lampeter  township.  It  was 
truly  supposed  by  the  inhabitants  and  the  supervisors,  to  be  a  bridge 
which  required  more  expense  than  was  reasonable  the  township 
should  bear.  On  a  petition,  therefore,  of  a  number  of  the  inhabitants, 
the  court  and  grand  jury  adjudged  a  bridge  necessary.  In  pursu- 
ance of  the  recommendation  of  the  court  and  jury,  the  commissioners 
approving  of  the  same  entered  into  a  contract  for  the  erection  of  the 
bridge.  It  was  erected,  approved  of  in  due  form  of  law,  paid  for 
out  of  the  county  fund,  with  the  aid  of  some  private  contributions, 
and  must,  notwithstanding  the  private  subscriptions,  be  taken  as 
county  property.  It  belongs  either  to  the  county  or  the  town- 
ship, for  undoubtedly  the  individual  contributors  can  have  no  pre- 
tence to  claim;  and,  as  between  those  claimants,  it  must,  upon  every 
principle  of  justice,  be  adjudged  to  the  county,  with  whose  funds  it 
was  at  least  in  part  erected.  This  part  of  the  case  is  very  clear; 
but  the  doubt  is,  whether  the  additional  wing-wall  was  part  of  the 
bridge.  The  evidence,  however,  shows  that  it  was  all  one  struc- 
ture, built  at  the  same  time,  although  under  another  contract  and 
firmly  knit  together.  It  is  difficult  to  split  it  into  parts,  and  to 
adjudge  that  twenty  feet  is,  and  that  the  remainder  is  not  a  consti- 
tuent part  of  one  whole.  One  of  the  plaintiff's  witnesses  says,  that 
wing-walls,  when  they  are  connected  with  the  bridge,  are  consi- 
dered part  of  it,  and  that  when  they  are  necessary,  (as  they  were 
here,)  they  are  always  connected  with  it.  But  whether  this  was  a 
wing-wall  or  an  embankment  can  make  no  difference,  for  in  either 
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case  it  would  be  a  county  and  not  a  township  burthen,  if  the  ex- 
tension were  necessary  for  the  accommodation  of  the  inhabitants  in 
the  use  of  the  bridge  itself.  Those  laws,  which  have  in  view  the 
comfort  and  ease  of  travellers  as  well  as  the  inhabitants  of  the 
respective  townships,  must  receive  a  liberal  construction  so  as  to 
carry  out  the  views  of  the  legislature,  which  would  not  be  accord- 
ing to  their  spirit  and  intent  by  limiting  the  expense  of  the  county, 
who  are  most  able  to  bear  such  a  burthen,  to  what  might  strictly 
or  technically  come  within  the  description  of  a  bridge. 

It  is  the  business  of  the  commissioners  to  construct  a  passage 
way  over  the  stream,  in  such  a  manner  as  to  promote  the  ease  and 
safety  of  the  traveller;  and  it  is  but  little  consequence  whether  this 
be  done  by  a  wing-wall  or  an  embankment.  This  must  of  neces- 
sity be  left  to  the  judgment  of  the  commissioners,  subject  to  the 
penalties  prescribed  in  the  act.  And  this  view  of  the  case  receives 
countenance  from  The  King  v.  The  West  Riding  of  York,  7  East, 
588.  It  is  there  held,  that  by  the  common  law  declared  and  defined 
by  the  statute  22  H.  8,  c.  5,  and  subsequent  acts,  where  the  inha- 
bitants of  a  county  are  liable  to  the  repair  of  a  public  bridge,  they 
are  liable  also  to  repair  to  the  extent  of  three  hundred  feet  of  the 
highway  at  each  end  of  the  bridge.  Lord  Ellenborough,  who  de- 
livered the  opinion  of  the  court,  says,  I  consider  it  as  having  been 
laid  down  long  ago  by  Lord  Coke,  that  the  three  hundred  feet  of 
highway  at  the  ends  of  the  bridge  are  to  be  taken  as  part  of  the 
bridge  itself,  being  in  the  nature  of  the  thing  intimately  connected 
with  it,  and  the  exact  limits  difficult  in  some  cases  to  be  ascertained 
from  the  continuation  of  arches  beyond  the  sides  of  the  river.  The 
statute  of  H.  8  meant  to  define  the  limit,  which  perhaps  was  un- 
certain at  common  law;  but  the  statute  still  proceeds  upon  the 
assumption  that  there  existed  a  common  law  liability  of  the  county 
to  repair  the  highway  at  the  ends  of  the  bridge,  as  well  as  the  bridge 
itself,  as  appendages  to  it.  All  the  authorities  go  to  show  that  our 
statute  does  not  prescribe  the  precise  limits,  but  still  that  there  is  an 
obligation  upon  Ihe  county  to  keep  up  and  repair  the  highway  be- 
yond the  immediate  structure  of  the  bridge,  will  not  admit  of 
doubt,  either  in  the  reason  of  the  thing,  or  on  the  weight  of  autho- 
rity. What  the  extent  of  their  liability  may  be,  must  depend  upon 
the  peculiar  circumstances  of  each  case,  or  the  nature  of  the  ground 
and  other  matters  which  are  not  susceptible  of  being  reduced  to 
any  precise  rules. 

In  this  case,  the  whole  work,  including  the  exterior  of  the  wing- 
walls,  was  inspected  by  men  appointed  for  that  purpose.  It  was 
passed  upon  by  them  as  one  structure,  and  as  such  was  approved 
by  them.  The  question  then  resolves  into  this:  Can  one  supervisor 
use  the  township  funds  for  county  purposes?  A  proposition  which 
it  is  only  necessary  to  state  to  insure  an  answer  in  the  negative. 
The  commissioners,  it  seems,  deemed  a  bridge  with  a  wing-wall 
twenty  feet  long,  sufficient  for  every  useful  purpose.  One  of  the 
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supervisors,  with  others  who  were  not  altogether  disinterested, 
were  of  a  different  opinion.  They  entered  into  the  contract  with- 
out and  in  opposition  to  the  will  of  the  other  supervisors.  Under 
these  circumstances,  there  is  nothing  of  which  they  can  justly  com- 
plain. This  was  in  no  sense  a  ministerial  duty,  but  one  which  in 
every  point  of  view  required  consultation  and  deliberation.  It 
should  have  been  decided  by  them  as  a  board  whether  the  exten- 
sion was  necessary,  whether  it  was  a  township  or  a  county  ex- 
pense; and  the  contract  itself  for  the  work  should  have  been 
submitted  to  the  judgment  of  both  supervisors.  We  are  of  opinion 
for  this  reason  that  the  judgment  should  be  affirmed. 

Whether  the  township  would  be  bound,  if  the  contract  had  been 
made  by  the  supervisors,  is  a  point  not  altogether  so  clear.  The  act 
vests  a  discretion  in  the  supervisors,  and  if  on  consultation  they 
have  determined  that  this  was  an  expense  which  it  was  proper  the 
township  should  bear,  it  may  be  doubtful  whether  their  incorrect 
judgment  should  not  be  made  to  bear  upon  their  principals,  rather 
than  on  the  contractors,  who  were  not  bound  to  examine  the  cor- 
rectness of  their  decision.  It  may  admit  of  question  whether  the 
remedy  would  not  be  the  ordinary  one,  the  loss  of  the  confidence 
of  their  constituents,  for  an  unwise  and  unskilful  exercise  of  a  public 
trust. 
.  Judgment  affirmed. 


Brotherline  against  Mallory. 

On  ^scire  facias  against  bail,  to  enable  the  defendant  to  take  advantage  of  the  fact 
that  no  capias  ad  satisfaciendum  issued  against  the  defendant  in  the  original  suit 
it  must  be  pleaded;  but  if  evidence  be  given  of  it  without  plea  and  without  ob- 
jection, and  the  court  err  in  their  opinion  upon  the  effect  of  that  evidence,  the 
judgment  will  be  reversed. 

If  in  such  case  a  capias  ad  satisfaciendum  issued  for  an  amount  different  from 
the  actual  amount  of  the  judgment,  or  from  the  amount  as  afterwards  fixed  by 
the  Prothonotary,  and  the  fact  be  pleaded,  the  plaintiff  will  not  be  permitted  to 


ERROR  to  the  common  pleas  of  Huntingdon  county. 

Mallory  &  Stone  against  John  Brotherline.  Scire  facias 
against  the  defendant  on  bail  of  Hamilton  Semple. 

Mallory  &  Stone  brought  a  suit  against  Hamilton  Semple,  in 
which  a  statement  with  two  counts  was  filed;  one  on  a  book  ac- 
count for  all  dollars  85  cents;  the  other  on  a  special  promise  con- 
tained in  a  letter  of  defendant,  admitting  170  dollars  to  be  due. 
That  suit  was  commenced  by  a  capias  ad  respondendum,  and 
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John  Brotherline  and  Francis  Semple  became  special  bail  for  the 
defendant  in  the  sura  of  300  dollars. 

At  the  April  term,  1836,  the  cause  was  on  the  trial  list,  and  being 
reached  and  a  trial  ordered  on,  the  defendant's  counsel  gave  judg- 
ment as  per  statement  filed. 

The  plaintiff's  counsel  gave  a  prsecipe  for  a  fieri  facias  on'this 
judgment  to  August  term  1836,  and  the  writ  issued  for  462  dollars 
55  cents,  being  the  amount  of  both  sums  in  the  statement  and  inte- 
rest thereon,  and  for  the  costs.  This  was  returned  "  nulla  bona;" 
a  capias  ad  salisfaciendum  issued  at  the  same  term  for  the  same 
sum  of  462  dollars  55  cents  and  costs.  This  was  returned  "  non 
est  inventits."  The  matter  rested  as  to  legal  proceedings  until  a 
scire  facias  against  the  special  bail  issued  to  the  January  term 
1838.  This  recited  a  judgment  of  April  term  1336,  for  205  dollars 
95  cents.  The  scire  facias  was  served  on  Brotherline,  and  "nihil" 
as  to  Semple.  Brotherline  appeared  and  pleaded  nul  tiel  record; 
and  payment  with  leave,  &c.  On  this  latter  plea,  payments  were 
shown  which  reduced  the  debt  to  96  dollars.  On  the  plea  of  nul 
tiel  record,  the  court  directed  the  jury  that  there  was  such  a  record, 
and  verdict  was  rendered  for  the  plaintiff  for  96  dollars.  *••-* 

On  this  plea  and  issue  of  nul  tiel  record,  the  following  facts  ap- 
peared by  the  record,  and  the  testimony  of  the  clerk  in  the  protho- 
notary's  office:  When  the  executions  were  ordered,  the  prsecipe  did 
not  state  any  sum,  but  simply  called  for  the  several  executions  on 
the  judgment.  The  clerk  added  the  two  sums  mentioned  in  the 
statement  together,  which,  with  interest,  amounted  to  462  dollars 
55  cents,  and  issued  the  executions  for  that  sum;  when  about  to 
issue  the  scire  facias  on  the  recognisance  of  special  bail,  he  found 
it  was  taken  in  300  dollars — a  sum  less,  as  he  supposed,  than  the 
amount  of  the  judgment — and  he  applied  to  the  plaintiff's  attorney, 
who,  after  examining  the  matter,  directed  the  judgment  to  be  cor- 
rected so  as  to  be  for  205  dollars  95  cents — being  the  amount  of 
the  sum  admitted  in  the  letter,  viz:  170  dollars  and  interest  from 
the  date  of  the  letter.  The  clerk  said — «  Mr.  W.  (the  attorney) 
gave  me  a  statement  to  alter  and  correct  the  docket  entry  of  the 
amount  of  the  judgment  to  205  dollars  95  cents,  and  said  that  was 
the  amount.  I  erased  the  sum  of  462  dollars  55  cents,  and  inserted 
205  dollars  95  cents.  This  on  the  judgment  in  the  continuance 
docket — when  Mr.  W.  (the  plaintiff's  attorney)  gave  me  the  state- 
ment of  the  real  debt  being  205  dollars  95  cents,  he  told  me  the 
docket  ought  to  be  corrected;  and  I  did  so.  I  altered  the  amount 
on  the  continuance  docket,  and  in  the  execution  docket.  I  made  no 
change  in  the  executions  returned.  I  issued  the  scire  facias  on 
the  corrected  judgment." 

This  evidence  was  offered  and  received  without  objection. 

The  counsel  for  the  defendant  requested  the  court  to  instruct  the 
jury — I.  That  if  the  testimony  of  the  clerk  is  believed,  there  is 
no  judgment  for  205  dollars  95  cents. 

VIII. — M* 
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2.  That  there  having  been  in  the  plaintiff's  statement  two  dis- 
tinct causes  of  action  set  out,  which,  together  with  their  interest, 
amounted  to  462  dollars  55  cents,  and  judgment  having  been  ren- 
dered by  the  court  as  per  statement,  that  the  judgment  was  for  that 
sum  of  462  dollars  55  cents,  and  could  not  be  altered  or  corrected 
in  any  other  way  but  by  an  application  to  the  court  to  correct  it; 
and  that  any  alteration  otherwise  than  by  the  direction  of  the  court, 
though  by  direction  of  plaintiff's  attorney  rendered  the  judgment 
void. 

3.  That  when  there  is  a  recognizance  of  special  bail  in  an  ac- 
tion as  in  this  case,  if  a  judgment  is  rendered  for  205  dollars  95 
cents,  that  before  the  special  bail  can  be  held  as  fixed  or  liable,  the 
plaintiff  must  show  that  a  writ  of  capias  ad  satisfaciendum  issued 
according  to  and  in  pursuance  of  such  judgment,  and  have  a  re- 
turn of  non  est  inventus  thereon;  and  that  no  writ  of  capias  ad 
satisfaciendum  having  issued  for  a  debt  of  205  dollars  95  cents, 
the  plaintiff  cannot  recover  in  this  action,  and  that  the  capias  ad 
satisfaciendum  of  August  term  of  1836,  for  462  dollars  55  cents, 
is  not  sufficient  to  enable  the  plaintiff  to  recover. 

To  the  first  point  the  court  answered  that  it  was  of  opinion  that 
there  is  a  judgment  for  205  dollars  95  cents;  that  where  a  judgment 
is  confessed  as  per  statement  filed,  "  the  prothonatory  has  a  right 
to  make  up  the  amount,  and  if  he  makes  a  mistake  to  correct  it; 
and  it  is  at  all  times  open  to  further  correction  by  the  court." 

To  the  second  point  the  court  answered:  "  The  court  agree  that 
the  most  correct  mode  is  to  have  all  errors  and  mistakes  corrected 
and  amended  by  the  court;  but  we  cannot  agree  to  the  position 
that  the  correction  in  this  case,  as  made  by  the  prothonotary,  ren- 
ders the  judgment  void.  We  do  not  think  it  was  very  regularly 
done;  it  was  like  a  release  of  half  the  judgment.  It  was  the  duty 
of  the  attorney  to  have  it  corrected  when  he  discovered  the  pro- 
thonotary had  made  up  the  judgment  for  too  large  a  sum.  It  would 
have  been  better  to  have  had  it  corrected  on  motion ;  yet  being 
done  by  the  prothonotary,  by  the  direction  of  the  plaintiff's  attor- 
ney, we  do  not  think  it  rendered  the  judgment  void." 

To  the  third  point  the  court  say — "  This  instruction  we  refuse  to 
give;  but  instruct  the  jury  that  on  the  record  and  evidence  in  the 
suit,  the  capias  ad  satisfaciendum,  No.  128  (for  462  dollars  55 
cents)  and  the  return  of  non  est  inventus,  enable  the  plaintiff  to 
recover  on  the  recognizance  of  bail." 

These  answers  of  the  court  were  assigned  for  error. 

Bell,  for  plaintiff  in  error. 
Parsons,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 
HUSTON,  J. — It  is  too  common,  when  a  man  is  sued  in  debt  on 
book  account,  or  indebitatus  assumpsit,  and  the  defendant  has  no 
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defence,  that  he  almost  entirely  neglects  his  suit,  and  neglects  to 
instruct  his  attorney;  and  the  attorney  often  pleads  where  there  is 
no  defence;  and  when  the  cause  is  reached,  and  the  jury  about  to 
be  sworn,  he  directs  judgment  to  be  entered  to  save  his  client  the 
costs  of  a  verdict.  In  such  case,  or  where  judgment  is  entered  for 
want  of  a  plea,  the  attorney  for  plaintiff  makes  a  calculation  of  the 
amount  due  and  interest,  or  leaves  it  to  the  prothonotary  to  do  so; 
and  for  this  sum  execution  issues.  And  where  the  amount  is  mere 
matter  of  calculation,  this  is  the  practice  every  where:  if  the  ac- 
tion sound  in  damages,  and  no  data  for  calculation,  a  writ  of  inquiry 
issues,  and  the  sum  is  ascertained  by  an  inquest.  The  entry  on  the 
docket  is  simply  the  word  "  Judgment,"  in  many  cases.  In  Coyle 
v.  Reynolds,  7  Serg.  Sf  Rawle  323,  this  practice  is  said  to  be  of  too 
long  standing,  and  too  universal  to  be  corrected,  though  it  was  re- 
gretted as  a  defect  in  our  practice.  I  am  not  sure  that  there  is  much 
cause  of  regret.  The  attorney  for  the  plaintiff  draws  up  the  formal 
judgment  in  England,  and,  unless  objection  is  made,  the  court  never 
sees  it.  In  the  case  cited,  it  is  said  that  if  an  execution  issue  for 
an  improper  amount,  or  otherwise  irregularly,  as  if  against  execu- 
tors personally,  the  court  will,  on  motion,  correct  it.  In  general  the 
narr,  and  plea,  and  verdict  will  show  the  meaning  and  form  of  what 
the  judgment  ought  to  be. 

If  an  improper  execution  issue,  or  for  an  improper  sum,  the  only 
regular  way  is  to  apply  to  the  court;  and  it  would  be  greatly  im- 
proper to  alter  it,  to  the  injury  of  the  defendant,  without  the  direc- 
tion of  the  court.  Where  the  alteration  is  in  favour  of  the  defendant 
it  will  generally  be  acceptable  to  him;  but  still  it  is  irregular  and 
illegal,  that  any  change  should  be  made  exceiit  by  the  court.  The 
cases  of  Lewis  v.  Smith,  in  2  Serg.  fy  jRawlefund  Holden  v.  Bull, 
1  Penn.  Hep.  460,  and  many  others,  recognize  this  practice;  and 
in  the  latter  case,  where  a  bond  and  warrant  to  confess  judgment 
had  been  given,  in  a  sum  certain,  conditioned  to  indemnify  against 
a  sentence,  fine  and  costs,  in  the  quarter  sessions,  and  execution 
issued  for  the  whole  amount  of  the  bond,  on  a  writ  of  error  this 
court  affirmed  the  judgment,  but  set  aside  the  execution  as  illegal, 
until  the  amount  was  in  some  regular  way  ascertained,  and  referred 
to  authority  to  show  that  this  could  have  been  done  by  the  court 
out  of  which  the  execution  issued. 

It  is  the  opinion  of  this  court,  that  if  objected  to,  the  evidence  to 
show  the  alteration  of  the  amount  of  the  judgment  ought  not  to 
have  been  received.  It  has  been  decided  in  more  than  one  case — 
see  Hoffman  v.  Coster,  2  Wharton  468,  where  the  broad  doctrine 
is  established,  that  a  record  must  be  taken  in  all  cases  to  have 
always  been  in  the  situation  in  which  it  is  found.  Ibid.  470.  "  In  a 
collateral  proceeding,  one  court  cannot  undertake  to  institute  an 
inquiry  on  parol  evidence,  whether  the  record  of  another  court  is  or 
is  not  true — whether  it  has  been  duly  kept  by  the  officer — whether 
it  has  been  altered,  and  if  altered,  whether  that  alteration  was  au- 
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thorised  Or  Unauthorised.  Every  court  of  record  is  the  guardian 
and  judge  of  its  own  records.  It  is  clothed  with  full  power  to  con- 
trol and  inquire  into  them,  and  to  set  them  right  if  incorrect."  And 
in  471  is  cited  Kennedy  v.  Warksmuth,  12  Scrg.  fy  Rawh  171, 
where  the  orphans'  court  had  permitted  an  administrator  to  add  his 
affirmation  to  an  account  of  testator's  debts,  exhibited  eight  years 
before,  Tilghman,  G.  J.  says:  "  In  considering  the  record  before  us, 
we  now  take  it  that  the  affirmation  of  Lewis  was  made  previous 
to  the  order  of  sale,  then  it  is  all  right,  for  the  record  cannot  be 
contradicted."  Admitting  the  correctness  of  these  decisions,  and 
the  cases  cited  in  them,  I  may  be  permitted  to  say,  although  I  do 
not  deny  them,  I  cannot  clearly  comprehend  them  or  the  principle 
necessary  to  support  them.  When  it  is  said  the  court  has  authority, 
if  its  records  are  wrong,  to  set  them  right,  I  cannot  see  how  they 
can  be  said  to  have  been  always  as  they  are  after  they  were  set 
right.  By  a  very  old  statute  of  1700,  the  person  who  criminally 
alters  a  record  is  liable  to  infamous  punishment,  and  double  the 
damages  sustained,  and  by  a  much  later  law,  to  confinement  in  the 
penitentiary  for  seven  years.  But  if  "all  records  must  be  taken  to 
have  always  been  as  they  are  now  found,"  I  cannot  see  how  any 
person  can  be  convicted  of  having  altered  one.  It  seems  to  me  one 
thing  to  give  full  faith  and  credit  to  the  judgment  of  a  court,  and 
another  thing  to  say  the  record,  as  it  now  stands,  is  so  plainly  writ- 
ten on  an  erasure,  that  whoever  looks  at  it  must  see  it  is  so;  and  the 
erasure  is  so  incomplete,  or  being  only  made  by  a  cross  over  it,  that 
every  body  must  see  what  it  was  and  what  it  is.  There  is  on  the 
docket  of  a  court  in  one  of  the  counties  in  this  state,  an  entry  of 
judgment  on  warrant  of  attorney  for  a  sum  exceeding  50,000  dol- 
lars. The  narr  on  the  bond  is  or  was  in  the  office,  and  the  con- 
fession of  judgment  is  written,  dated,  and  signed  by  the  attorney. 
The  date  on  the  docket  is  palpably  written  on  an  erasure;  on  the 
narr  it  is  not  so.  The  date  on  one  is  September,  on  the  other  De- 
cember. The  value  of  the  judgment  once  depended  on  which  was 
the  correct  date.  I  procured  a  copy,  under  seal,  of  the  whole 
record,  as  well  of  narr  and  confession  of  judgment  endorsed,  as  of 
the  docket  entry.  I  say  the  value  once  depended  on  the  question 
which  was  the  correct  date.  It  is  perhaps  immaterial  now,  as  the 
entry  is  about  thirty  years  old,  and  no  proceedings  on  it.  The  docket 
entry  of  a  judgment  is  a  record;  could  not  this  have  been  inquired 
into?  This  case,  however,  does  not,  as  I  understand  it,  require  any 
decision  on  this  matter.  This  proceeding  was  before  the  court  on 
whose  records  this  entry  or  these  entries  were  made,  and  the  inquiry 
arose  in  proceedings  before  that  court,  to  carry  into  effect  that  judg- 
ment. The  superintendence  and  correction  of  that  judgment  if  en- 
tered wrong,  or  changed  to  what  was  wrong,  belonged  to  that  court 
by  all  our  decisions,  even  if  to  no  other. 

The  lawyer  who  directed  this  alteration  was,  however,  clearly 
right  in  admitting  all  the  evidence,  and  the  clerk  as  clearly  right  in 


May  1839.]  OF  PENNSYLVANIA.  137 

[Brother-line  v.  Mallory.] 

telling  the  whole  facts;  without  this,  neither  would  have  been  clear 
of  some  imputation.  Though  neither  intended  any  thing  else  than  to 
do  an  act  of  justice  to  the  defendant,  the  only  error  was  in  not  wait- 
ing until  the  next  term,  and  having  the  amendment  the  act  of  the 
court,  in  which  case  the  defendant,  instead  of  complaining,  would 
have  thanked  the  plaintiff's  attorney. 

In  Garrick  v.  Williams,  3  Taunton  540,  we  find  what  in  England 
has  been  called  a  strong  case.  It,  however,  after  censuring  the 
officer,  decides  that  finding  a  record  now  right,  the  court  would  not 
declare  it  void,  though  it  had  stood  in  a  very  defective  form  for  four 
years;  and  we  find  by  that  case  and  King  v.  Hopper,  3  Price,  that 
application  ought  to  be  made  in  chancery,  when  a  record  is  wrong, 
for  authority  to  make  it  right.  This  last  case  contains  what  I  do 
not  agree  to,  that  though  the  record  of  a  deed  has  erasures,  and 
something  written  on  them,  or  the  date  of  recording  is  written  on 
an  erasure,  it  is  conclusive,  and  cannot  be  proved  to  be  a  forgery. 
Every  thing  written  on  paper  or  parchment  may  be  altered,  and 
become  a  forgery;  and  I  am  yet  to  be  convinced  that  the  doctrine 
which  protects  and  supports  the  forgery,  is  at  all  calculated  to  pro- 
tect estates,  or  secure  the  utility  of  records. 

Where,  however,  the  clerk  has  amended  the  record  so  as  to  have 
made  it  precisely  what  the  court  would  have  made  it,  if  application 
had  been  made  to  them,  I  entirely  agree  to  the  principle  of  3  Taun- 
ton; the  court  will  not  say  it  is  void.  I  would,  however,  caution 
members  of  the  profession,  not  to  alter  any  thing  which  has  become 
of  record,  unless  on  motion  in  court,  and  on  notice  to  the  opposite 
party.  It  seems  to  have  been  assumed  in  the  common  pleas,  that 
the  plaintiff  was  bound  to  show  a  ca.  sa.,  issued  and  returned  non 
est  invenliis,  in  order  to  enable  him  to  recover  on  his  scire  facias 
against  the  bail.  It  will  be  found  this  is  not  so.  It  is  not  usual  nor 
necessary  to  state  in  the  scire  facias  that  a  ca.  sa.  has  issued;  of 
course  it  is  not  necessary  to  prove  what  need  not  be  averred,  and  is 
not  averred.  If  the  bail  wish  to  avail  themselves  of  the  fact  that 
no  ca.  sa.  has  issued,  they  must  plead  it,  and  if  none  has  issued, 
the  plea  will  avail  them. 

No  such  plea  was  put  in  here;  but  in  the  way  in  which  this  cause 
was  tried,  the  case  must  here  be  considered  as  if  defendant  had  put 
in  that  plea.  All  the  facts  were  given  in  evidence  without  regard 
to  pleadings,  and  the  court  delivered  an  opinion  on  those  facts  and 
the  law,  as  if  proved  on  a  proper  plea.  If  parties  will  go  to  trial 
without  any  plea,  this  court  has  more  than  once  decided  that,  if  all 
the  facts  in  the  case  are  proved  and  a  charge  by  the  judge  on  the 
law  arising  from  these  facts,  we  will  not  reverse  because  the  proof 
was  given  without  a  plea;  if  so,  it  would  be  strange  if  we  should 
reverse  where  all  the  facts  have  been  heard,  because  all  the  pleas 
were  not  put  in.  A  party  may  waive  all  pleadings,  or  part  of  the 
proper  pleadings;  and  if  he  does,  and  goes  to  trial  exactly  as  if  all 
proper  pleas  were  on  the  record,  he  must  not  expect  us  to  do  what. 
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by  his  conduct,  he  said  he  did  not  want  done.  Was  there,  then,  a 
capias  ad  satisfaciendum  on  this  judgment  for  205  dollars  95  cents? 
we  think  not.  Nothing  in  the  body  of  the  writ,  or  endorsed  on  it, 
showed  that  it  issued  on  this  judgment:  but  every  thing  showed 
that  it  did  not  issue  on  the  judgment  for  205  dollars  95  cents;,  and 
it  is  now  said  that  the  judgment  is  to  be  taken  to  have  been  always 
for  that  sum.  In  the  Commonwealth  v.  Arrison,  1  Watts  374, 
this  court  decided  that  a  scire  facias,  which  did  not  recite  the 
original  judgment  correctly  as  to  amount,  and  referred  to  no  number 
or  time,  did  not  revive  that  judgment;  and  if  five  years  elapsed, 
its  lien  was  gone  as  against  a  purchaser,  though  the  court  permitted 
it  to  be  amended  after  the  five  years,  so  as  to  revive  it  against  the 
defendant's  lands  for  five  years  to  come.  On  this  last  point,  then, 
the  judgment  is  reversed.  We  can  not  inquire  whether  the  bail 
were  watching  for  a  capias  ad  satisfaciendum  on  this  judgment; 
they  had  a  right  to  watch  for  one.  None  on  this  judgment,  or 
which  could  be  supposed  to  be  on  it,  did  issue.  The  proof  of  this 
was  received,  and  the  opinion  of  the  court  on  this  proof  was  re- 
quired; and  that  opinion  was  not,  on  the  case  put  and  the  facts 
then  in  evidence,  correct.  No  capias  ad  satisfaciendum  on  this 
judgment  appears  on  the  record,  and  if  the  want  of  one  is  not  pleaded 
and  all  evidence  on  that  subject  is  objected  to,  it  must  be  rejected; 
and  then  plaintiff  might  recover  without  having  issued  and  pro- 
cured a  return  of  such  writ;  but  if  the  evidence  that  no  capias  ad 
satisfaciendum  issued  is  received  without  objection,  and  the  court 
charge  that  none  is  necessary,  this  is  wrong. 
Judgment  reversed. 


Moore  against  Harrisburg  Bank. 

A  mortgage  does  not  necessarily  merge  or  become  extinct,  by  being  united 
in  the  same  person  with  the  fee;  but  on  the  contrary,  when  it  was  the  inten- 
tion of  the  parties  that  it  should  not  merge,  but  continue  to  subsist  for  the 
protection  of  the  owner  of  the  fee  from  subsequent  incumbrances,  he  may  keep 
it  on  foot,  sue  out  a  scire  facias  upon  it  in  the  name  of  the  mortgagee  against  the 
mortgagor,  with  notice  to  himself,  obtain  a  judgment  and  sell  the  estate  mort- 
gaged. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

The  Harrisburg  Bank,  for  the  use  of  James  Bredin's  creditors, 
against  John  D.  Mahon,  with  notice  to  John  Moore  and  William 
Moore,  terre  tenants.  Scire  facias  post  annum  et  diem  to  revive 
a  judgment,  with  notice  to  the  terre  tenants,  who  appeared  and 
pleaded  that  they  held  no  land  bound  by  the  lien  of  the  original 
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judgment;  to  which  the  plaintiffs  replied,  that  they  did  hold  lands 
bound.     Issue. 

The  plaintiffs  gave  in  evidence  a  judgment  of  the  Harrisburg 
Bank  v.  John  D.  Mahon,  for  3000  dollars,  entered  ISth  of  April 
1831.  Scire  facias  upon  it  to  August  term  1832,  and  judgment 
upon  it  1 7th  of  January  1833.  And  to  revive  these  judgments, 
the  scire  facias  in  this  case  issued,  with  notice  to  the  terre  tenants. 
On  the  trial  of  the  cause,  the  plaintiffs  specified  the  mill  property, 
and  house  and  lot  in  Carlisle,  as  that  upon  which  they  claimed  to 
have  the  lien.  And  to  show  title  in  John  D.  Mahon  on  the  18th 
of  April  1831,  when  their  judgment  was  obtained,  they  gave  in 
evidence  the  deed  of  John  D.  Mahon  to  John  Moore,  dated  27th 
of  June  1831,  and  recorded  the  same  day,  for  the  property  above 
mentioned. 

The  defendants  then  gave  in  evidence  as  follows: 

Articles  of  agreement  made  and  concluded,  this  eighteenth  day 
of  June  A.  D.  one  thousand  eight  hundred  and  thirty-one,  between 
John  D.  Mahon,  of  the  county  of  Cumberland  and  state  of  Penn- 
sylvania, of  the  one  part,  and  John  Moore,  of  the  same  county  and 
state  aforesaid,  of  the  other  part,  as  follows,  to  wit:  The  said  John 
D.  Mahon,  for  the  consideration  hereinafter  mentioned,  agrees  to 
convey  by  good  and  sufficient  conveyances  in  law,  unto  the  said 
John  Moore  and  his  heirs,  free  from  all  incumbrances  whatever, 
(except  what  is  hereinafter  specified,)  all  those  tracts  or  parcels  of 
land  as  follows,  to  wit:  The  tract  of  land  situate  in  South  Middle- 
ton  township,  and  county  aforesaid,  bounded  by  lands  of  Searight 
Ramsey,  Henry  Burkholder,  Craighead  and  others,  containing  two 
hundred  and  twenty-eight  acres,  more  or  less;  and  having  thereon 
erected  one  grist-mill  and  one  distillery,  (now  in  possession  of  Dr 
Mahon,)  together  with  the  appurtenances — it  being  the  same  tract 
of  land  that  formerly  belonged  to  the  heirs  of  Elizabeth  Laird.  It 
is  understood,  however,  that  the  apparatus  used  in  distilling,  and 
belonging  to  the  said  Dr  Mahon,  consisting  of  copper  stills,  boilers, 
tubs,  &c ,  are  excepted.  Also,  the  adjoining  tract  of  wood-land, 
containing  forty-eight  acres,  more  or  less;  and  the  tract  of  fifteen 
acres,  more  or  less,  with  a  house  thereon  erected;  said  two  last 
tracts  being  those  that  were  purchased  from  Searight  Ramsey,  by 
the  said  John  D.  Mahon.  Also,  the  land  on  which  the  hog-pens 
of  the  distillery  are  erected,  containing  one  acre,  more  or  less — it 
being  part  of  the  land  conveyed  to  the  said  Mahon  by  John  McClure. 
The  said  several  tracts  of  land  are  to  be  conveyed  by  the  said  John 
D.  Mahon  to  the  said  John  Moore  and  his  heirs,  by  deed,  with 
general  warranty,  and  free  from  all  incumbrances,  except  the  mort- 
gage (on  the  mill  or  Laird  tract,)  which  was  given  by  the  said  John 
D.  Mahon  to  Griffith  Evans,  of  Philadelphia,  to  secure  the  payment 
of  ten  thousand  dollars.  This  mortgage  is  to  remain  on  said  land, 
and  be  paid  off  as  is  hereinafter  set  forth. 

In  consideration  whereof,  the  said  John  Moore  agrees  to  convey 
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to  the  said  John  D.  Mahon  and  his  heirs,  by  deed  with  warranty, 
his  undivided  interest  in  Augusta  and  Mary  Ann  Furnace,  and  all 
the  lands  appertaining  thereto.  Also,  his  undivided  interest  in  the 
Kring  farm  and  the  Clippinger  farm — (the  balance  of  purchase- 
money  due,  or  to  become  due,  on  the  Clippinger  farm,  and  on  the 
furnace  lands,  to  be  paid  for  by  the  said  John  D.  Mahon,  to  whom 
the  said  Moore  is  afterwards  to  account  for  his  proportion  of  said 
debts  so  paid.)  The  said  Moore  is  also  to  convey  to  the  said  Ma- 
hon, all  his  interest  in  the  stock  of  the  said  furnaces;  said  Moore 
reserving  the  right  to  take  therefrom  three  horses,  and  the  harness 
for  them,  such  as  said  Moore  shall  select.  It  being  understood  that 
the  amount  of  stock  in  which  Moore  has  an  interest,  is  to  be  equal 
to  what  was  on  the. ninth  day  of  March,  A.  D.  one  thousand  eight 
hundred  and  thirty. 

The  said  Moore  is  also  to  assign  to  the  said  Mahon  the  lease 
made  by  the  said  Moore,  to  Cornelius  Garretson,  of  the  upper  or 
Augusta  Furnace,  and  the  balance  of  Moore's  term,  for  the  residue 
of  the  furnaces  and  the  lands  appertaining  thereto — that  is,  the  said 
Mahon  is  to  be  in  the  same  situation  that  the  said  Moore  now  is, 
under  the  lease  from  said  Mahon  and  Jacob  M.  Haldeman,  to  said 
Moore — Mahon  receiving  the  rent  from  Garretson,  and  paying  to 
the  said  Jacob  M.  Haldeman,  the  rent  that  will  be  coming  to  him — 
and  discharging  the  said  Moore  from  all  liability  therefor  to  him- 
self, the  said  Mahon.  The  assignment  of  said  lease  to  Garretson, 
and  of  Moore's  interest  in  the  balance  of  his  term,  to  take  effect 
from,  and  be,  as  if  made  on  the  ninth  day  of  March  last.  Posses- 
sion of  said  furnaces,  property,  &c.,  to  be  given  to  said  Mahon, 
when  he  shall  have  complied  with  the  foregoing  covenants  on  his 
part,  in  this  indenture  contained.  It  is  also  understood,  that  the 
mortgage  of  ten  thousand  dollars  to  Griffith  Evans,  aforesaid,  is  to 
be  paid  by  the  said  Moore,  as  follows,  to  wit:  Five  thousand  dol- 
lars on  or  before  the  first  day  of  September  next,  and  the  balance 
of  five  thousand  dollars  in  three  years  from  the  date  of  this  agree- 
ment: for  which  payment,  so  to  be  made  by  him,  he  is  to  be  re-im- 
bursed  by  the  said  John  D.  Mahon,  who  is  to  pay  to  the  said  Moore, 
on  said  payments  being  made,  equal  amounts  in  money,  or  else  in 
pig-iron,  at  the  market  price.  That  is,  to  pay  John  Moore,  as 
aforesaid,  five  thousand  dollars,  on  his  paying  the  first  five  thousand 
to  Griffith  Evans,  and  the  remaining  five  thousand,  also  in  money 
or  pig-iron,  immediately  upon  its  being  paid  by  Moore  to  Evans, 
to  secure  which,  and  to  guard  against  the  lien  remaining  on  the 
said  mill  tract,  the  said  Mahon  is  to  give  to  the  said  Moore,  a 
mortgage  for  ten  thousand  dollars,  on  the  lands  conveyed,  or  to  be 
conveyed  as  by  this  agreement,  by  the  said  Moore  to  the  said 
Mahon. 

It  is  further  understood,  that  the  said  John  D.  Mahon,  and  his 
assigns,  are  to  have  the  privilege  of  digging  ore  on  the  land  con- 
veyed, or  to  be  conveyed  in  pursuance  of  this  agreement,  to  the 


May  1839.]  OF  PENNSYLVANIA.  141 

[Moore  v.  Harrisburg  Bank.] 

said  Moore.  This  privilege,  however,  is  to  extend  only  to  the 
digging  and  using  of  ore,  in  and  for  Chesnut  Grove  Furnace,  Adams 
county,  and  is  to  be  confined  to  five  acres  of  the  said  laud,  within 
which  a  mine  is  now  opened — that  is,  to  five  acres  lying  in  one 
undivided  parcel,  and  immediately  adjoining  the  mine  now  open. 

It.  is  understood  that  the  said  Moore  is  not  bound  to  make  any 
of  the  payments  to  the  said  Griffith  Evans,  until  Mr  Mahon  shall 
have  complied  with  his  covenants  in  this  agreement  set  out.  The 
said  John  Moore  is  also  to  convey  to  the  said  Mahon,  and  his  heirs, 
his  interest  in  the  Conogocheague  property,  purchased  from  Thomas 
Chambers.  Also  in  the  property  situated  on  Conodoguinet  creek, 
and  purchased  from  Oher  and  Lesher — and  the  interest  he  has  in 
the  Roxborough  Forge,  and  lands  thereunto  appertaining;  said 
Mahon  stipulating  to  convey  one-half  of  said  interest  in  Roxborough, 
to  C.  Garretson — and  the  said  Garretson  and  Mahon  are  to  be 
accountable  for  the  debts  due  on  the  said  Roxborough  property, 
excepting  the  claim  of  the  said  Moore  for  advances  heretofore  made 
on  the  same — the  debt  due  to  the  said  John  Moore,  of  twenty-five 
hundred  dollars  or  thereabouts,  for  pig-iron,  is  to  be  paid  to  the  said 
Moore  by  the  said  Mahon  and  Garretson. 

It  is  further  the  understanding  of  the  parties  hereto,  that  the  said 
Moore  is  riot  to  have  possession  of  the  distillery,  cooper's  shop  and 
distiller's  house,  until  the  eighteenth  day  of  June,  A.  D.  one  thou- 
sand eight  hundred  and  thirty-three;  nor  of  the  merchant  and  grist 
mill,  until  the  eighteenth  day  of  December  next — the  same  with 
the  usual  privileges,  miller's  house,  &c.  being  reserved  for  the  use 
of  the  aforesaid  David  N.  Mahon.  It  is  further  agreed  between 
the  parties,  that  the  five  thousand  dollars  to  be  paid  by  the  said 
Moore,  to  the  aforesaid  Griffith  Evans,  on  or  before  the  first  of  Sep- 
tember next,  is  to  be  paid  by  John  D.  Mahon  to  said  Moore,  as 
follows,  to  wit:  One  hundred  ton  of  pig-iron,  within  one  year  after 
said  first  day  of  September,  and  the  balance  in  pig-iron  in  the  next 
year  thereafter.  The  said  Mahon  also  stipulates  to  repay, the  said 
Moore  in  like  manner,  the  second  five  thousand  to  be  paid  by  him 
to  the  said  Evans,  Within  the  term  of  two  years  after  said  payment 
is  made;  the  said  Moore  being  entitled  to  interest  on  said  payments, 
from  the  time  they  were  made  by  him  to  said  Evans. 

It  is  also  understood,  that  the  unfinished  contracts  made  by  John 
Moore,  aforesaid,  to  supply  pig-iron  to  John  M.  Woodburn,  A. 
Garden,  Stevens  and  Arnold,  and  all  others,  shall  be  assigned  to  the 
said  John  D.  Mahon,  who  is  to  complete  the  same,  and  to  receive 
therefor  payment  for  the  proportions  finished  by  said  Mahon.  The 
parts  of  the  same,  now  completed,  are  to  be  settled  for  with 
the  said  John  Moore,  by  the  parties  to  said  contract. — In  testimony 
whereof,  the  parties  hereto,  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written. 

JOHN  D.  MAHON,  [L.  s.] 
JOHN  MOOKE,         [L.  s.] 
VIH. — u 
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William  Line,  Esq.,  sworn. — I  was  not  present  when  (he  article 
between  Moore  and  Mahon  was  executed.  Mr  Moore  and  Mr 
Mahon  called  at  my  house,  I  think  they  furnished  me  with  the 
articles  of  agreement;  they  requested  me  to  draw  deeds  for  the 
properties.  They  seemed  to  be  very  anxious  to  have  them  drawn 
immediately.  I  sent  for  Doctor  Bowman  to  come  and  draw  one — 
he  did  so — I  drew  the  other:  some  other  papers,  I  think,  drawn  at 
the  same  time,  one  of  which  was  a  mortgage.  After  the  papers 
were  drawn,  they  came  and  requested  me  to  come  in  and  take  the 
acknowledgments.  I  did  so.  Came  to  Mr  Mahon's  house.  After 
the  papers  were  acknowledged,  Mr  Moore  objected  to  take  the 
deed  on  account  of  liens  against  the  property,  to  a  large  amount, 
which  I  think  he  said  he  was  not  aware  of.  There  was  some  alter- 
cation. They  ultimately  agreed  to  go  up  to  Mr  Carothers'  office 
— they  did  so.  A  mortgage  was  spoken  of,  or  more,  to  Griffith 
Evans  of  Philadelphia.  Mr  Carothers  advised  the  mortgage  to  be 
paid  off  by  Moore..  The  proposition,  I  think,  first  came  from  Mr 
Mahon,  that  the  mortgage  should  be  paid  off  by  Mr  Moore;  and 
an  assignment  was  to  be  had  from  him,  to  secure  Mr  Moore.  They 
agreed,  and  made  arrangements  to  go  off  to  Philadelphia,  for  the 
purposes  of  the  arrangements,  the  next  morning.  I  understood 
they  did  go.  They  afterwards  said  they  had  accomplished  their 
object. 

I  am  acquainted  with  the  parts  of  the  said  tract — have  surveyed 
them — it  consists  of  three  parts.  Laird  tract;  eighteen  acre  tract 
got  from  Ramsey,  embracing  the  water,  principal  part — another 
of  Ramsey,  about  forty  acres.  There  is  a  large  mill  on  the  Laird 
tract.  It  depends  entirely  for  its  usefulness,  on  the  eighteen  acre 
tract,  as  it  contains  the  water  right.  The  Laird  tract,  without  the 
water  works,  would,  perhaps,  be  worth  thirty  or  forty  dollars  per 
ax:re,  in  1831. 

Cross-examined. — Mahon  gave,  as  I  understood,  12,000  dollars. 
There  was  a  mill  then — knew  that  Mahon  built  a  large  new  mill — 
two  tenant  houses  built,  distillery,  &c. — improved  very  much.  The 
old  mill  was  supplied  with  water  chiefly  by  Bonnybrook.  It  is 
not  used  for  this  mill,  it  is  not  on  this  property.  Both  mills  could 
not  have  been  in  operation. 

I  think  it  was  in  1831,  when  Mahon  and  Moore  were  at  my 
house.  It  is  likely  it  was  shortly  after  the  date  of  the  agreement, 
probably  in  the  month  of  June.  They  went  to  Philadelphia  the 
following  day,  as  I  understood.  The  arrangements  at  Mr.  Caro- 
thers' office,  were  not  put  in  writing.  It  was  after  the  execution 
of  the  papers.  Two  deeds,  I  am  certain,  perhaps  a  mortgage — I 
am  certain  there  was.  I  can  not  state  the  purport  of  the  mortgage. 
I  think  it  was  a  security  to  Mr  Moore — can  not  remember.  I 
drew  the  mortgages.  They  told  me,  on  their  return,  they  had  got 
the  arrangements  made.  I  can  not  remember  if  they  told  me  the 
particulars.  They  did  not  tell  me  how  the  mortgages  were  to  be 
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paid,  as  I  remember.  The  deeds  were  out  of  my  possession  after 
the  meeting  at  Mr  Carothers'  office.  I  do  not  remember  them  after 
they  were  acknowledged,  at  Mr  Mahon's  house.  There  was  an 
interlineation  in  the  mortgage  from  Mahon  to  Moore.  The  esti- 
mated value  of  Moore's  right  in  the  furnaces,  transferred  to  Mahon, 
was  30,000  dollars. 

Mortgage.  John  D.  Mahon  to  Griffith  Evans,  dated  27th  of  April 
1824,  recorded  1st  of  May  1324,  on  the  Laird  property,  228  acres 
and  31  perches,  more  or  less,  conditioned  for  the  payment  of  5000 
dollars  four  years  after  date,  with  interest  to  be  paid  half  yearly 
from  date. 

Mortgage,  John  D.  Mahon  to  Griffith  Evans,  dated  17th  of  Jan- 
uary 1828,  on  the  same  property,  conditioned  for  the  payment  of 
5000  dollars  five  years  after  date,  interest  from  date  payable  half 
yearly,  recorded  22d  of  January  1828.  This  mortgage  has  this 
assignment  on  the  margin,  to  wit:  "  Thomas  Elder,  Esq.,  attorney 
in  fact  for  Griffith  Evans,  on  the  8th  of  August  1831,  in  considera- 
tion of  5075  dollars  S3  cents,  paid  by  John  Moore,  and  being  the 
full  amount  then  due,  assigns  the  mortgage  and  bond  to  said  John 
Moore." 

Power  of  attorney  from  Griffith  Evans  to  Thomas  Elder,  Esq., 
as  follows: 

Philadelphia,  July  2,  1831. 

Thomas  Elder,  Esq.,  Harrisburg: — Sir:  Mr  Mahon  having  made 
arrangements  for  discharging  my  second  mortgage,  dated  17th  of 
January  1828,  for  5000  dollars,  and  it  is  desired  by  Mr  John  Moore, 
who,  I  understand,  is  to  pay  the  money,  that  the  mortgage  should 
be  assigned  to  him. 

Therefore  I,  by  these  presents,  constitute  you  my  true  and  law- 
ful attorney  for  me,  and  in  my  name  to  assign,  transfer  and  make 
over  to  the  said  John  Moore,  his  heirs  and  assigns,  all  my  right, 
title  and  claim  to  the  debt  and  interest  secured,  or  intended  so  to 
be,  by  the  said  mortgage,  together  with  bond  and  warrant  accom- 
panying the  same,  and  all  other  advantages  and  facilities  apper- 
taining thereunto;  hereby  ratifying  and  confirming  all  my  said 
attorney  may  lawfully  do  in  the  premises.  He,  the  said  John 
Moore,  first  paying  into  your  hands,  for  my  use,  the  said  principal 
of  5000  dollars,  and  interest  thereon,  from  27th  of  April  last. 

Given  under  my  hand  and  seal,  this  2d  of  July  1831. 

Signed,  GRIFFITH  EVANS.     [L.  s.] 

Acknowledged  same  day,  before  a  magistrate. 

Recorded  in  Cumberland  county,  8th  of  August  1831,  in  Record 
book  N.  N.,  vol.  1,  page  38.9. 

Mortgage,  John  D.  Mahon  to  John  Agnew,  dated  5th  of  April 
1828,  conditioned  for  payment  of  :U92  dollars  on  1st  of  April  1831, 
with  interest  payable  annually,  secured  on  the  Laird  tract,  recorded 
7th  of  April  1828. 

Satisfied  by  John  Agnew,  26th  of  July  1831. 
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•     Judgments  against  John  I).  Mahon. 

1.  The  Carlisle  Bank  v.  John  D.  Mahon.  co-promisor  with  R. 
Henry  Lee.     No.  63,  November  term,  1830.     November  1830, 
judgment.      Real  debt  214  dollars,  interest  from  6th  of  October 
1830. 

2.  Same  Plaintiff  v.  Stephen  Duncan  and  John  D.  Mahon.     No. 
83,  November  term,  1830.     8th  of  November  1830,  judgment  for 
6000  dollars,  interest  from  26th  of  October  1830. 

3.  Same  Plaintiff  v.  John  D.  Mahon,  Esq.     No.  104,  January 
term,  1831.     1st  of  February  1831,  judgment  confessed  for  real 
debt,  2500  dollars. 

4.  Same  Plaintiff  v.  John  D.  Mahon,  Esq.     No.  105,  January 
term,  1831.     1st  of  February  1831,  judgment,  real  debt  460  dollars 
12  cents,  interest  from  1st  of  April  1831. 

The  following  agreement,  dated  the  27th  of  June  1831,  forms 
part  of  the  record  of  the  above  four  judgments,  viz: 

The  liens  of  these  judgments  on  the  mill,  distillery  and  four  tracts 
of  land,  conveyed  by  John  D.  Mahon  and  wife,  to  John  Moore, 
by  deed  dated  the  27th  June,  1831,  are  released  by  the  Carlisle 
bank;  in  consideration  whereof  the  said  Mahon  agrees  that  the 
Mary  Ann  and  Augusta  Furnaces,  and  the  lands  thereto  apper- 
taining, the  Kring  farm  and  the  Clippinger  farm,  and  all  the  lands, 
rights  and  privileges  conveyed  by  John  Moore  and  wife,  to  the  said 
Mahon,  by  deed  dated  the  27th  June  1831,  are  bound  by  the  lien 
of  these  judgments,  as  fully  as  if  writs  of  scire  facias  had  issued 
against  the  said  Mahon,  and  judgments  thereon  been  regularly  con- 
fessed, immediately  after  the  date  and  delivery  of  said  deed — sub- 
ject only  to  the  lien  of  a  mortgage  from  the  said  John  D.  Mahon 
to  the  said  John  Moore,  for  securing  the  payment  of  10,000  dol- 
lars, dated  27th  June  1831,  which  deeds  and  mortgages  are  on  re- 
cord. 

George  McFeely  v.  John  D.  Mahon.  No.  39,  April  term,  1831. 
Judgment  by  nihil  dicit,  April  12,  1831.  Real  debt,  954  dollars. 
Intefest  from  12th  April  1831. 

Harrisburg  Bank  endorsee  of  George  Croft,  John  Moore  and 
Samuel  Galbraith  v.  John  D.  Mahon.  No.  26,  April  term,  1831. 
18th  April  1831,  judgment  for  900  dollars.  Interest  from  14th 
May  1830. 

Harrisburg  Bank  endorsee  of  John  D.  Mahon  v.  John  D.  Mahon. 
No.  28,  April  term,  1831.  18th  April  1831,  judgment  for  1000 
dollars.  Interest  from  14th  May,  1830. 

The  Harrisburg  Bank  endorsee  of  James  Bredin  v.  John  D. 
Mahon.  No.  60/April  term,  1831.  18th  April  1831,  judgment. 
Real  debt,  3000  dollars.  Interest  from  9th  June  1830. 

This  is  the  judgment  in  controversy. 

Mortgage,  Mahon  to  John  McClure,  23d  February,  1827,  for 
payment  of  3625  dollars,  due  the  21st  of  April,  1828,  embraces 
the  Hog-pen  tract. 
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The  following  proceedings  on  the  mortgage  assigned  by  Evans 
to  Moore,  were  given  in  evidence. 

Griffith  Evans  v.  John  D.  Mahon,  with  notice  to  John  Moore, 
terre  tenant.  No.  21,  August  term  1834,  scire  facias  s ur  mort- 
gage. 28th  June  1834,  judgment  confessed  by  Mahon.  7th  July 
1834,  judgment  confessed  by  Moore. 

No.  16,  November  term  lSo'4;  levari  facias;  debt  5000  dollars; 
interest  from  the  17th  of  June  1834.  26th  September  1834,  mort- 
gaged property  sold  to  William  Moore  for  1650  dollars. 

13th  November,  1834,  on  motion  of  Mr  Alexander  and  affidavit 
of  Mr.  Shoch,  filed  rule  to  show  cause  on  Saturday  the  6th  of  De- 
cember next,  why  the  sale  made  by  the  sheriff,  of  the  real  estate 
of  the  defendant  on  this  writ  to  William  Moore,  shall  not  be  set 
aside.  9th  December  1834,  on  argument  it  is  claimed  on  part  of 
the  Harrisburg  Bank,  the  creditors  of  Bredin,  &c.  that  the  sale  be 
set  aside,  and  also  the  judgment  be  opened.  It  is  by  consent,  con- 
sidered as  if  the  rule  was  enlarged  so  as  to  show  cause  why  the 
sale  should  not  be  set  aside,  and  also  why  the  judgment  should  not 
be  opened — both  now  to  be  considered.  After  full  argument,  the 
court  ordered  the  deed  to  be  acknowledged,  and  refused  to  open, 
the  judgment  on  which  the  levarifacias  issued. 

By  the  Court. —  Venditioni  Exponas,  No.  91,  April  term  1834, 
proceeds  of  Bredin's  property  brought  into  court  for  appropriation. 
The  Harrisburg  Bank  satisfied  out  of  these  moneys,  and  the  judg- 
ment in  controversy  marked  for  the  use  of  Bredin;  for  the  use  of 
his  creditors  22d  September  1834. 

The  counsel  for  the  terre  tenant,  John  Moore,  requested  the 
court  to  charge  the  jury,  that  under  the  facts  given  in  evidence,  he 
had  a  right  to  take  an  assignment  of  the  mortgage  of  Griffith 
Evans  for  his  own  protection,  against  the  subsequent  lien  creditors 
of  John  D.  Mahon,  and  that  his  proceeding  upon  it  to  a  sale  of  the 
mortgaged  premises,  divested  the  lien  of  the  judgment  of  the  Har- 
risburg Bank,  and  the  plaintiffs  could  not  recover. 

In  answer  to  which  the  court  instructed  the  jury  that  John  Moore, 
being  the  owner  of  the  fee  by  purchase  from  John  D.  Mahon,  the 
moment  he  became  the  owner  of  the  mortgage  also  it  merged  in. 
the  fee  and  became  extinct;  and  that  the  scire  facias,  subsequently 
issued  upon  it  against  the  mortgager  with  notice  to  himself,  was  a 
mere  nullity,  and  did  not  divest  the  lien  of  the  judgment  of  the 
bank,  and  that  the  plaintiffs  were  entitled  to  recover. 

To  this  opinion  exception  was  taken  by  the  defendant,  and  the 
court  sealed  a  bill  of  exception. 

Stevens  and  Alexander,  with  whom  was  Watts,  for  the  plain- 
tiff in  error,  contended  that  a  merger  only  happened  when  it  was 
indifferent  to  the  party  in  whom  the  greater  and  less  estate  met; 
and  never  against  his  interest,  and  more  especially  when  it  was 
against  his  intention  and  his  contract,  as  in  this  case;  and  cited  18 

VIII. — N* 
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Vez.  389;  1  Rawle  193;  3  Johns.  Chan.  5f;   6  Johns.  Chan.  434; 
5  Walts  456. 

Biddle  and  Williamson,  contra,  argued  that  the  parol  testimony 
should  not  be  permitted  to  vary  the  written  contract  of  the  parties; 
1  Rawle  108;  4  Rawle  130.  As  a  general  principle,  the  doctrine 
of  merger  is  applicable;  but  it  is  especially  so  in  this  case,  where 
third  persons  have  been  invited  to  deal  with  the  parties  upon  the 
legal  presumption  of  a  merger.  6  Johns.  Chan.  423;  7  Car.  Eng, 
Chan.  524. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Being  of  opinion  that  the  court  below  erred  in 
their  direction  to  the  jury  on  the  question  of  merger,  raised  in  this 
case;  and  that  a  correction  thereof,  in  this  particular,  will  dispose 
of  and  determine  the  whole  matter  in  controversy,  between  the 
parties,  in  favor  of  the  plaintiffs  in  error,  John  and  William  Moore, 
it  is,  therefore,  rendered  unnecessary  to  notice  or  to  pass  upon  the 
other  matters  assigned  for  error. 

The  agreement  for  the  purchase  of  the  lands  in  question,  by  John 
Moore,  of  John  D.  Mahon,  appears  to  have  been  entered  into  on 
the  18th  day  of  June  A.  D.  1831.  John  D.  Mahon,  by  the  agree- 
ment, which  was  executed  under  the  hands  and  seals  of  the  par- 
ties, bound  himself,  in  the  first  part  of  it,  "  to  convey  by  good  and 
sufficient  conveyance  in  law,  unto  the  said  John  Moore  and  his 
heirs,  free  from  all  incnmbrances  whatever  (except  what  is  there- 
after specified)  all  those  tracts  or  parcels  of  land  as  follows:"  then 
describing  them.)  And  again,  in  a  subsequent  part  thereof,  it  is 
provided,  that  "  the  said  several  tracts  of  land  are  to  be  conveyed 
by  the  said  John  D.  Mahon  to  the  said  John  Moore  and  his  heirs, 
by  deed,  with  general  warranty  and  free  from  all  incnmbrances, 
except  the  mortgage  on  the  mill  or  Laird  tract,  which  was  given  by 
the  said  John  D.  Mahon  to  Griffith  Evans,  of  Philadelphia,  to  se- 
cure the  payment  of  ten  thousand  dollars.  This  mortgage  is  to 
remain  on  said  land,  and  to  be  paid  off  as  herein  set  forth."  This 
is  the  only  incumbrance  that  is  mentioned,  as  being  excepted,  in  the 
agreement,  and- consequently  is  the  same  that  is  referred  to,  in  the 
first  part  of  the  agreement,  containing  the  covenant  on  the  part  of 
Mr  Mahon,  to  convey  the  lands  clear  of  incumbrances.  By  the 
agreement,  Mr  Moore  binds  himself  to  pay  off  the  mortgage  to  Mr 
•Evans  of  ten  thousand  dollars,  (though,  in  fact,  two  mortgages,  of 
five  thousand  dollars  each,  were  intended  to  be  embraced  by  the 
mention  of  one,  of  ten  thousand  dollars,)  within  certain  periods 
therein  set  forth.  And  Mr  Mahon,  again,  covenants  to  reimburse 
Mr  Moore  within  specified  periods  after  the  latter  shall  have  paid 
the  mortgage,  in  the  way  therein  agreed  on.  But  notwithstanding 
all  this,  the  parties  expressly  agreed  further,  that  "  it  is  to  be  under- 
stood that  the  said  Moore  is  not  bound  to  make  any  of  the  pay- 
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ments  to  Griffith  Evans,  until  Mr.  Mahon  shatl  have  complied 
ivilh  his  covenants  in  the  agreement  set  out."  It  also  appears 
from  the  evidence  of  Judge  Line,  who  was  employed  by  the  par- 
ties to  draw  and  prepare  for  execution,  the  several  deeds  of  convey- 
ance and  mortgage  mentioned  in  the  agreement,  so  that  the  agree- 
ment might  be  carried  into  effect,  that  after  having  done  so,  and 
each  party  had  signed  and  sealed  such  as  were  to  he  executed  by 
him;  and  he  had  taken  the  acknowledgments  of  the  same,  Mr 
Moore  objected  to  taking  or  accepting  the  deed  of  conveyance  from 
Mr  Mahon,  on  account  of  liens  against  the  property,  conveyed 
by  it  to  a  large  amount,  that  he  was  not  aware  of.  That  after  some 
altercation,  they  finally  agreed  to  go  to  Mr  Caruthers'  office,  with 
a  view,  as  it  seemed,  by  means  of  his  advice,  to  try  and  adjust  the 
difficulty,  and  accordingly  went.  The  mortgage  to  Mr  Evans 
was  there  spoken  of,  and  Mr  Caruthers  advised  that  this  mortgage 
should  be  paid  by  Mr  Moore,  and  an  assignment  thereupon  taken 
of  it  to  himself, that  he  might  by  means  thereof  make  himself  secure. 
This  proposition,  as  Judge  Line  thought,  came  first  from  Mr  Ma- 
hon himself,  and  was  agreed  to  by  Mr  Moore;  and  they,  in  order  to 
make  some  preparations  for  the  accomplishment  of  it,  agreed  to  set 
oft' the  next  day  for  Philadelphia,  where  Mr  Evans  resided,  to  see 
him  on  the  subject.  The  evidence  of  Judge  Line  has  been  objected 
to  by  the  counsel  on  behalf  of  the  bank  or  the  defendants,  because, 
as  they  contend,  it  goes  to  alter  and  change  materially  the  effect  of 
the  written  agreement  between  the  parties,  as  also  the  deeds  exe- 
cuted by  them  to  each  other,  in  pursuance  of  it.  The  rule,  how- 
ever, which  prohibits  parol  evidence  from  being  admitted  and 
taken  into  consideration,  when  its  tendency  is  to  alter,  vary,  contra- 
dict, add  to,  or  impair,  a  deed  or  written  instrument,  is  not  appli- 
cable here:  because  the  utmost  the  counsel  for  the  defendants  in  error 
can  claim,  is,  that  from  the  written  agreement  and  deeds  executed 
in  fulfilment  thereof,  when  taken  together  with  the  subsequent  pay- 
ment made  to  Mr  Evans,  of  the  amount  of  the  mortgage  by  Mr 
Moore,  notwithstanding  it  was  thereupon  assigned  to  the  latter  by 
the  former,  that  a  presumption  of  law  arose,  that  it  was  paid  by 
Mr  Moore  in  discharge  of  an  obligation  imposed  upon  him  by  his 
written  agreement,  and  that  the  mortgage  thereby  became  extin- 
guished. But  this  being  a  presumption  merely,  may,  in  most  cases, 
I  apprehend,  be  rebutted  by  other  evidence,  either  written  or  parol. 
It  may  be,  however,  and  it  would  soem  as  if  there  are  cases  in 
which  it  was  held,  that  the  law  produced  a  merger  even  in  opposi- 
tion to  the  intention  of  the  parties  as  it  appeared  upon  the  face  of 
the  deed  or  written  instrument  itself;  as  where  a  lease  for  years 
and  a  remainder  for  life  were  limited  to  the  same  person  by  the 
deed,  the  estate  for  years  was  held  to  merge  in  the  estate  for  life. 
1  Inst.  54  b.  Uthen  v.  Godfrey  and  others  in  note  to  Dyer  309; 
Clark  v.  Sir  John  Sydenham,  Yelv.  85.  But  it  has  been  said  and 
contended  since,  that  there  is  no  rule  or  case  in  which  a  merger 
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shall  be  permitted  to  take  place  when  the  several  estates  may  stand; 
and  that  merger  only  takes  place  when  it  is  necessary  to  preserve 
the  intention  of  the  parties.  Stevens  v.  Bretridge,  Ld  Ruym.  36; 
1  Lev.  36.  And,  though  this  may  not  be  altogether  true  or  strictly 
correct,  yet  it  will  be  found  that  there  are  many  instances  in  which, 
with  a  view  to  carry  the  intention  of  the  parties  into  effect,  the  law 
of  merger  has  been  held  inapplicable;  and  where,  as  Sir  William 
Grant,  master  of  ihe  rolls,  in  Forbes  v.  Moffatt,  18  Ves.  390,  says, 
"A  court  of  equity  is  not  guided  upon  this  subject  by  the  rules  of 
law.  It  will  sometimes  hold  a  charge  extinguished,  where  it  would 
subsist  at  law;  and  sometimes  preserve  it,  where,  at  law,  it  would 
be  merged.  It  is  also  very  clear,  that  a  person  becoming  entitled 
to  an  estate,  subject  to  a  charge  for  his  own  benefit,  may,  if  he 
chooses,  at  once  take  the  estate  and  keep  up  the  charge.  The 
question,  in  such  case,  is  upon  the  intention,  actual  or  presumed,  of 
the  person  in  whom  the  estates  are  united.  In  most  instances  it  is, 
with  reference  to  the  party  himself,  of  no  sort  of  use  to  have  a 
charge  on  his  own  estate;  and,  when  that  is  the  case,  it  will  be 
held  to  sink,  unless  something  shall  have  been  done  by  him  to  keep 
it  on  foot."  And,  in  conformity  to  this  doctrine,  he  held,  in  that 
case,  that  a  mortgage  was  not  merged  or  extinguished  by  becoming 
united  in  the  same  person  with  the  fee;  because  it  was  to  be  pre- 
sumed that  such  was  the  intention  of  the  party  from  the  greater 
advantage  being  against  merger  in  favour  of  the  personal  repre- 
sentatives; it  not  appearing  from  the  acts  or  declarations  of  the 
party,  what  his  actual  inteniion  was  in  regard  to  it.  But  in  the 
case  under  consideration  there  is  no  room  nor  occasion  to  presume 
what  the  intention  of  Mr  Moore  was  in  paying  to  Mr  Evans  the 
amount  of  his  mortgage,  and  taking  an  assignment  of  it  to  himself, 
after  having  become  the  owner  of  the  fee;  because  it  was  expressly 
avowed  and  agreed  that  it  should  not  sink,  but  be  kept  on  foot  for 
the  purpose  of  indemnifying  him  against  subsequent  incumbrarices 
existing  against  the  estate,  when  he  accepted  of  the  deed  conveying 
to  him  the  fee  in  it.  Hence  this  case  does  not  rest  on  mere  pre- 
sumption, which  would  doubtless  be  also  sufficient  to  prevent  a 
merger  of  the  mortgage,  but  is  much  stronger  against  it  than  the 
case  of  Forbes  and  MafFett.  And  Sir  William  Grant  also  further 
says,  in  that  case,  that  "upon  looking  into  all  the  cases  in  which 
charges  have  been  held  to  merge,  I  find  nothing  which  shows  that 
it  was  not  perfectly  indifferent  to  the  party  in  whom  the  interests 
had  united,  whether  the  charge  should  or  should  not  subsist;  and 
in  that  case  I  have  already  said  it  sinks."  But  here  it  is  perfectly 
obvious  that  it  made  all  the  difference  imaginable  to  Mr  Moore, 
whether  the  mortgage  was  kept  on  foot  by  him  or  not,  as  long  as 
the  incnmbrances  created  subsequently  to  it  on  the  estate  existed; 
and  held  to  them  by  those  who  are  now  seeking  to  take  the  estate 
from  him,  in  order  to  have  their  claims  under  those  irncurnbrances 
paid;  so  that  if  keeping  the  mortgage  on  foot  will  protect  or  save 
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him,  it  shows  how  important  it  was  for  him  to  do  so.  In  the  case 
of  Helmbold  v.  Man,  4  Wluirt.  410,  this  court  recognised  the  prin- 
ciples and  doctrine  here  mentioned  in  its  fullest  extent,  and  in 
deciding  that  case  carried  them  much  further  than  it  is  necessary  to 
do  here,  in  order  to  decide  against  a  merger.  Parol  evidence  to 
prove  the  intention  against  merger  was  also  admitted  to  a  greater 
extent  there  than  here. 

It  has,  however,  been  argued  that  Mr  Moore,  under  his  written 
agreement  with  Mr  Mahon,  for  the  purchase  of  the  estate,  was 
bound  to  pay  off'  the  mortgage  of  Mr  Evans;  but  it  is  clear  also 
from  that  agreement  that  he  was  not  bound  to  do  so  until  Mr 
Mahon  should  first  discharge  and  relieve  the  estate  from  all  the 
other  incumbrances  upon  it.  Mr  Mahon's  covenant,  in  this  behalf, 
was  not  that  he  would  make  a  deed  containing  a  covenant  on  his 
part  to  discharge  the  estate  from  the  incumbrances  resting  upon  it,  but 
that  he  would  convey  the  estate  by  a  deed  with  general  warranty, 
and  f)ee  from  all  incumbrances;  that  is,  as  I  take  it,  freed  and  dis- 
charged from  all  incumbrances,  and  not  with  general  warranty 
and  covenant  that  is  free  from  all  incumbrances,  with  the  excep- 
tion of  the  mortgage  to  Mr  Evans.  If  it  had  not  been  the  under- 
standing of  the  parties  in  making  their  agreement  that  the  estate 
should  be  freed  and  discharged  from  all  incumbrances  at  the  time 
when  it  should  be  conveyed,  the  phrase  "and  free  from  all  incum- 
brances" was  not,  according  to  its  ordinary  acceptation,  at  all  suited 
to  express  the  meaning  of  the  parties;  but,  according  to  its  usual 
acceptation,  was  well  adapted  to  convey  the  idea  that  the  estate 
was  not  only  to  be  conveyed  with  a  covenant  of  general  warranty 
on  the  part  of  Mr  Mahon,  but  that  it  should,  at  the  time  of  his 
doing  so,  be  free  from  all  incumbrances  whatever,  excepting  the 
mortgage  of  Mr  Ev;ms.  Had  it  been  the  understanding  of  the 
parties  that  the  incumbrances  were  not  to  be  paid  off  and  the  estate 
released  from  them  before  it  should  be  conveyed,  but  to  allow  a 
future  day  for  that  purpose,  upon  the  faith  merely  of  a  covenant 
on  the  part  of  the  grantor  to  do  so,  the  time  would  have  been  men- 
tioned and  fixed.  This,  however,  not  having  been  done,  it  is  clear 
that  the  import  of  the  original  agreement  is,  that  the  estate  was  to 
be  conveyed  freed  and  acquitted  from  all  incumbrances,  except 
the  Evans  mortgage.  But  Mr  Mahon  afterwards  not  being  able 
to  do  this,  Mr  Moore  refused  to  accept  of  the  deed  of  conveyance 
from  him;  and  then  the  verbal  agreement,  testified  to  by  Judge 
Line,  was  made  by  the  parties  before  Mr  Moore  would  accept  of 
the  deed  by  which  he  was,  upon  paying  the  mortgage  to  Mr  Evans, 
to  take  an  assignment  of  it  and  to  have  the  benefit  of  it  for  the  pur- 
pose of  protecting  him  in  the  estate  against  the  other  incumbrances, 
which  are  the  same,  that  it  is  now  claimed  by  the  defendants  in 
error,  the  estate  ought  to  be  made  liable  for  without  regard  to  the 
mortgage  or  the  sale  of  the  estate  which  was  effected  by  a  judicial 
proceeding  upon  it.  Mr  Moore  and  Mr  Mahon  had  a  right  to 
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change  and  alter  the  original  agreement,  in  this  respect,  as  they 
pleased.  The  lien  creditors  of  Mr  Mahon  were  not  parties  to  it; 
and  would  not  be  said  to  have  any  interest  in  it.  It  was  not  com- 
petent for  Mr  Moore  and  Mr  Mahon  to  make  any  agreement  that 
would  prejudice  them  in  their  rights;  nor  could  they  claim  to  con- 
trol Mr  Moore  and  Mr  Mahon  in  changing  their  agreement,  or  in 
releasing  each  other  from  obligations  created  by  it.  They  might 
have  rescinded  it  in  tolo  if  they  had  pleased;  and  the  creditors  of 
Mr  Mahon  could  not  have  objected  thereto;  nor  would  they  have 
any  cause  to  complain  of  it  now. 

But  it  has  been  said,  that  from  the  face  of  the  written  agreement 
and  the  circumstance  of  Mr  Moore's  having  placed  the  deed,  con- 
veying the  estate  in  fee  to  him,  upon  record,  the  creditors  of  Mr 
Mahon  were  justified  in  drawing  the  conclusion  which,  as  they 
contend,  the  law  made  therein,  that  the  Evans  mortgage  was  paid 
and  extinguished  when  taken  up  by  Mr  Moore;  arid  having  thus 
been  induced  to  believe  that  it  was  so,  they,  therefore,  became 
entitled  to  the  benefit  of  a  merger  of  it.  It  may  be  that  a  person 

:  who  has  become  a  creditor, f>r  has  parted  with  his  rights  upon  the 
faith  of  a  legal  presumption  of  the  merger  of  a  mortgage,  fairly 
raised  by  the  acts  of  the  party  in  whom  the  right  to  the  mortgage 
and  the  estate  in  fee  has  become  united,  all  of  which  is  placed  upon 
record,  shall  be  entitled  to  have  the  mortgage  considered  merged 
as  respects  him,  and  that  the  holder  of  it  shall  not  be  permitted  to 

,  gainsay  it;  yet  it  is  clear  here,  that  the  persons  claiming  to  have 
the  benefit  of  a  merger  of  the  mortgage  parted  with  nothing  upon 
the  faith  of  any  such  legal  presumption.  They  had  been  creditors 
of  Mr  Mahon  and  obtained  their  liens  upon  the  estate  before;  their 
condition  was  not  made  worse  than  before,  by  keeping  the  mort- 
gage alive.  Mr  Moore  having  become  the  owner  of  the  estate  in 
fee,  with  the  mortgage  upon  it  as  a  charge,  did  not  use  their  money 
or  means  in  obtaining  an  assignment  of  the  mortgage;  he  procured 
it  with  his  own  means,  and  not  with  theirs,  nor  yet  with  those  of 
their  debtor,  Mr  Mahon.  In  short,  in  no  way  whatever  did  either 
they  or  Mr  Mahon  contribute  to  the  payment  of  the  consideration 
upon  which  Mr  Moore  obtained  an  assignment  of  the  mortgage 
from  Mr  Kvans,  and  have  therefore  no  colour,  even  of  pretence, 
in  equity,  for  claiming  that  Mr  Moore  should  not  have  the  same 
benefit  and  advantage  from  it  that  Mr  Evans  would  have  been  enti- 
tled to,  had  he  not  parted  with  it  to  Mr  Moore. 

But  this  is  not  all;  they  had  no  ground  whatever  for  making 
such  presumption  of  the  mortgage  being  merged,  as  is  alleged. 
Because  they,  being  themselves  the  holders  of  the  incumbrances  on 
the  estate,  must  have  known,  if  they  looked  at  the  original  agree- 
ment, that  by  it  Mr.  Mahon  was  bound  to  discharge  them  before 
Mr  Moore  could  be  required  to  pay  Mr  Evans'  mortgage.  But 
knowing  that  their  claims,  under  the  incumbrances,  were  not  paid, 
they  consequently,  so  far  as  the  written  agreement  went,  had  no 
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right  to  presume  that  it  was  in  pursuance  of  it,  that  Mr  Moore 
had  paid  and  taken  an  assignment  of  the  mortgage;  because,  until 
the  incurnbrances  were  satisfied  and  the  estate  freed  from  them, 
Mr  Moore  was  not  bound  to  pay  the  mortgage.  If  they,  then, 
have  lost  any  thing  by  lying  by,  because  they  believed  the  mort- 
gage was  extinguished,  that  otherwise  they  would  have  gained,  it 
is  chargeable  entirely  to  their  own  mistake,  or  want  of  vigilance  in 
not  inquiring  into  the  matter,  so  as  to  ascertain  correctly  the  reason 
and  object  of  Mr  Moore's  taking  an  assignment  of  the  mortgage, 
when  he  paid  it  to  Mr  Evans. 

But  it  is  also  said  that  the  sale,  made  by  the  sheriff,  of  the  estate, 
under  the  judgment  obtained  upon  the  mortgage,  in  the  name  of 
Griffith  Evans,  after  his  assignment  of  it  to  Mr  Moore,  is  so  irre- 
gular and  repugnant  to  truth,  as  to  be  void  and  of  no  effect  what- 
ever. It  is  contended  that  the  writ  of  scire  facias,  commencing 
the  suit  upon  the  mortgage,  instead  of  being  sued  out  in  the  name 
of  Griffith  Evans,  ought  to  have  been  sued  out  in  the  name  of  John 
Moore,  he  having  become  previously  the  assignee  of  it;  that  then 
the  irregular  and  anomalous  character  of  the  proceeding  would 
have  appeared,  and  been  such  as  that  the  court  would  not  have 
entertained  it,  because  it  would  have  appeared  that  the  same  person 
was  plaintiff  and  defendant  in  the  suit.  And  if  this  would  have 
been  its  fate,  had  the  proceeding  been  commenced  and  carried  on 
without  disguise,  it  ought  not  to  avail  the  party  himself  any  thing 
for  having  thus  imposed  upon  the  court.  There  is  nothing  in  this 
objection.  The  writ  of  scire  facias  was  well  sued  out  in  the  name 
of  the  mortgagee;  and  it  may  be  questionable,  at  least,  whether  it 
could  have  been  sustained  in  the  name  of  the  assignee;  because 
the  claim  in  the  action  of  scire  facias  is  for  money,  and  therefore 
a  bare  chose  in  action,  arid  consequently  not  assignable  at  common 
law;  and  I  am  not  aware  that  we  have  any  statute  expressly 
making  it  so.  If  it  can  be  maintained  at  all,  it  must  be  by  a  con- 
structive inference  drawn  from  the  act  of  1705,  proceeding  for  and 
directing  the  proceeding  by  scire  facias  upon  a  mortgage,  when  a 
year  or  more  has  run  after  it  has  become  payable,  for  the  purpose 
of  obtaining  payment  of  the  mortgage-debt  by  a  judicial  sale  of  the 
estate  granted  by  the  mortgage.  The  scire  facias  being  an  action 
for  the  recovery  of  the  debt,  is  altogether  different  from  an  action 
of  ejectment  founded  upon  a  mortgage,  which  is  brought  for  the 
recovery  of  the  possession  of  the  mortgaged  premises,  and  rests  en- 
tirely upon  the  right  to  the  possession  of  the  estate  which  is  derived 
from  the  mortgage,  and  considered  as  transferable  at  common  law. 
Upon  this  ground,  it  has  been  held  that  the  assignee  of  a  mortgage 
may  maintain  ejectment  in  his  own  name;  but  I  am  not  aware 
that  it  has  ever  been  held  that  he  may  maintain  a  scire  facias  in 
his  own  name. 

In  the  next  place  it  is  proper  to  observe,  that  a  scire  facias  upon 
a  mortgage  is  not  an  action  or  proceeding  in  personam,  but  in 
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rem.  And  notwithstanding  the  scire  facias,  sued  out  in  the  name 
of  Griffith  Evans,  was  served  upon  Mr  Moore,  it  was  only  because 
the  sheriff  found  he  was  the  terre-tenant  of  the  estate  in  the  mort- 
gage, that  he  served  the  writ  upon  him.  It  was  the  estate,  and 
the  rights  of  those  who  had  claims  or  liens  upon  the  estate,  that 
were  to  be  affected  by  the  proceeding,  and  not  the  personal  rights 
of  any  one.  Mr  Moore  was  willing,  though  the  owner  of  the  estate 
in  fee,  to  give  it  up  to  be  disposed  of  by  the  proceeding  upon  his 
mortgage;  and  if  he  were  willing  to  do  so,  upon  what  principle  of 
equity  or  justice  could  any  other  object  to  it?  I  confess  I  can  dis- 
cover none.  The  proceeding  by  scire  facias  upon  a  mortgage,  in 
this  state,  may  be  regarded  as  a  substitute  for  a  bill  of  foreclosure 
in  a  court  of  chancery.  Having  no  court  of  this  kind,  the  legisla- 
ture adopted  and  authorised  the  scire  facias  to  be  sued  out  of  our 
common  law  courts,  and  the  proceedings  directed  to  be  had  thereon, 
as  an  expedient  for  the  bill  of  foreclosure.  This  being  the  purpose 
which  the  legislature  intended,  no  doubt,  to  subserve  by  such  writ, 
it  would  seem  to  be  right,  in  order  to  attain  the  end,  that  whenever 
the  party  would  be  entitled  to  have  the  aid  of  a  court  of  chancery 
to  render  a  mortgage,  of  which  he  had  become  the  holder,  effectual, 
and  to  give  him  the  full  benefit  of  it  when  he  desires  it,  though  it 
be  against  his  own  estate,  to  permit  him  to  maintain  his  action  by 
suing  out  and  prosecuting  his  writ  of  scire  facias.  It  can  not  be 
pretended  that  John  Moore  would  not  have  been  entitled  to  the  aid 
of  a  court  of  chancery,  if  we  had  had  such,  when  he  caused  the 
writ  of  scire  facias  to  be  sued  out  and  prosecuted  upon  the  mort- 
gage assigned  to  him  by  Mr  Evans;  or,  if  it  should,  the  cases 
referred  to  above  show  conclusively  that  he  would,  for  the  purpose 
of  having  his  mortgage  made  available  to  him,  by  relieving  his 
estate  from  the  subsequent  charges  upon  it,  so  far  as  it  might  prove 
insufficient  to  pay  them,  after  satisfying  the  amount  of  his  mortgage 
first.  We  therefore  think  that  the  proceeding  by  scire  facias  upon 
the  mortgage  in  the  name  of  Mr  Evans,  and  the  sale  of  the  estate 
which  followed  in  pursuance  thereof,  were  valid,  and  discharged 
the  estate  from  all  liens  created  subsequently  to  the  recording  of  the 
mortgage. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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The  Commonwealth  against  McCoy. 

In  an  action  upon  the  official  recognizance  of  a  sheriff,  to  entitle  a  plaintiff  to 
recover,  he  must  prove  that  he  has  sustained  damage  by  his  misconduct.  It  is 
not  sufficient  that  he  shows  a  misconduct  in  the  officer  or  omission  of  his  general 
duty  as  sheriff,  such  as  not  returning  a  fieri  facias:  he  cannot,  upon  such  proof, 
recover  nominal  damages. 

It  is  the  duty  of  a  sheriff,  in  executing  a  fieri  facias,  to  be  governed,  in  the 
amount  to  be  levied,  by  the  sum  endorsed  upon  the  back  of  the  writ,  and  not  to 
follow  that  which  is  contained  in  the  body  of  it.  The  writ  and  endorsement 
are  the  official  acts  of  the  prothonotary,  and  must  be  taken  to  be  right  and  proper, 
until  the  contrary  is  shown. 

In  an  action  by  the  plaintiff  in  a  judgment  against  the  sureties  of  a  sheriff,  to 
recover  the  moneys  collected  on  an  execution,  the  fees  of  the  officers  are  not  re- 
coverable, except  when  they  have  been  previously  advanced  by  the  plaintiff. 

When  a  sheriff  has  had  a  writ  of  fieri  facias  in  his  hands  for  several  years 
without  return,  the  presumption  is  that  he  has  collected  the  amount  thereof,  and 
the  burthen  of  proving  that  he  did  not,  and  why,  devolves  upon  him  and  his 
sureties. 

ERKOR  to  the  common  pleas  of  Mifflin  county. 

The  Commonwealth,  for  the  use  of  John  Hahn,  against  Francis 
McCoy.  This  was  an  action  of  debt  upon  the  official  recognizance 
of  sheriff  Stuart,  against  the  defendant,  who  was  one  of  his  sureties. 

The  plaintiff  gave  in  evidence  the  record  of  a  suit  of  Samuel 
Eisenbise's  administrator  against  John  Hahn,  in  which  a  judgment 
was  rendered  for  the  defendant,  and  a  fieri  facias  against  the  plain- 
tiff for  costs,  which  went  into  the  hands  of  sheriff  Stuart,  and  was 
never  returned.  The  costs  on  the  writ  were  all  due  to  officers  of 
the  court:  attorney,  sheriff  and  prothonotary. 

Also  another  fieri  facias  on  a  judgment  in  favour  of  the  said 
John  Hahn,  for  costs.  Endorsed  on  this  writ,  besides  the  officers' 
costs,  there  was,  "  Defendant's  bill  of  costs  at  May  term  1830,  7 
dollars  30  cents."  This  amount  was  not  included  in  the  body  of 
the  writ. 

The  court  below  instructed  the  jury  that  the  plaintiff  was  not 
entitled  to  recover  any  part  of  the  officers'  fees  included  in  the  exe- 
cutions: that  the  sheriff  was  bound,  in  executing  the  fieri  facias,  by 
what  was  contained  in  the  body  of  the  writ,  and  not  by  the  en- 
dorsement; and  that  the  plaintiff  was  not  entitled  to  recover  nominal 
damages  for  the  mere  re  ison  that  the  sheriff  did  not  return  his  writs 
according  to  law:  nor  unless  he  had  sustained  actual  damage  by 
the  misconduct  of  the  officer. 

J.  „?.  Fisher,  for  plaintiff  in  error. 
Hale,  for  defendant  in  error. 

VIII.- 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — By  the  act  of  assembly  of  the  28th  of  March 
1803,  the  condition  of  the  sheriff's  recognizance  is,  well  and  truly 
to  serve  all  writs  and  process,  and,  on  request,  to  pay  over  moneys 
coming  to  his  hands,  and  well  and  faithfully  to  perform  all  the  trusts 
and  duties  of  the  office.  By  the  fourth  section,  authority  to  institute 
actions  of  debt,  or  of  scire  facias,  is  given  to  the  commonwealth  or 
individuals  who  shall  be  aggrieved  by  the  misconduct  of  the  sheriff, 
and  upon  such  writs  it  shall  be  proved  what  damage  hath  been 
sustained,  and  a  verdict,  judgment  and  execution  are  to  be  given 
for  so  much  with  costs:  which  suits  may  be  instituted,  and  the  like 
proceedings  be  thereupon  had,  as  often  as  such  damage  shall  be 
sustained.  It  is  necessary,  therefore,  under  this  act, for  any  person 
suing  upon  a  sheriff's  recognizance,  to  show  that  he  is  aggrieved 
by  the  misconduct  of  the  sheriff,  and  that  he  has  sustained  damage 
by  reason  thereof,  before  he  can  recover.  This  official  security,  like 
other  official  bonds  and  securities  required  of  officers  under  our  laws, 
was  intended,  so  far  as  respects  individuals,  for  their  indemnity.  It 
is  not  sufficient  to  entitle  an  individual  to  recover  upon  it,  that  he 
shows  a  misconduct  in  the  officer,  a  violation  or  omission  of  his 
general  duty  as  sheriff,  such  as  not  returning  a  fieri  facias.  He 
cannot,  for  that  alone,  recover  nominal  damages  in  this  suit.  The 
sheriff  can  only  be  proceeded  against  for  it  by  the  commonwealth, 
either  by  indictment,  (Dull.  Sheriff,  493,)  or  by  the  courts  where 
he  is  in  contempt,  by  attachment.  To  sustain  a  civil  action,  the 
party  suing  must  show  some  loss  or  damage  which  he  sustained  by 
the  acts  or  omissions  of  the  sheriff  in  the  performance  of  his  duty. 

The  question  then  arises,  in  this  case,  whether  the  plaintiff  below 
showed  that  he  had  sustained  loss  or  damage  under  this  act  by  the 
neglect  of  sheriff  Stuart  to  return  the  two  writs  of  fieri  facias  put 
into  his  hands.  Those  writs  were  issued,  one  in  1832,  and  the 
other  in  1833,  and  had  never  been  returned  at  the  trial  of  this  suit 
in  the  court  of  common  pleas,  but  were  produced  by  the  present 
defendant  at  the  trial  on  notice. 

Regularly,  it  is  the  bounden  duty  of  the  sheriff  to  return  all  writs 
to  him  directed,  at  the  time  and  place  commanded  in  the  body  of 
the  writ.  This  return  is  his  answer  to  the  writ:  and  it  is  highly 
important  for  his  own  protection  and  that  of  his  sureties,  as  well 
for  the  interest  and  security  of  the  commonwealth  and  of  suitors, 
that  sheriffs  should,  in  all  cnses,  strictly  comply  with  this  duty.  By 
the  ancient  oath,  at  the  common  law,  the  sheriff,  amongst  other 
things,  swore  well  and  truly  to  serve  and  return  the  writs  directed 
to  him:  and  we  see  many  mischiefs  and  inconveniences  daily  grow 
from  a  neglect  of  this  duty,  on  the  part  of  sheriffs,  to  themselves 
and  others.  At  the  common  law,  the  remedy  seems  to  hare  been 
to  amerce  the  sheriff  for  his  neglect  in  this  particular:  for  it  is  said 
that  when  a  writ  is  delivered  to  the  sheriff  to  execute,  he  ought  to 
receive  it,  and  not  deliver  it  to  the  party  that  delivered  it  to  him, 
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back  again,  but  must  execute  it,  and  then  return  it  into  court,  for  so 
he  is  commanded  by  the  writ;  and  if  he  doth  riot  so,  upon  complaint 
made  thereof,  the  court  will  set  a  fine  upon  him.  Da  It.  Sheriff  \QZ. 
And  now  on  the  return  day  of  a  fieri  facias,  the  sheriff  may  be 
called  on  by  rule  to  return  the  writ,  and  if  he  neglect  to  do  so,  or  to 
offer  a  reasonable  excuse,  the  court  will  grant  an  attachment  against 
him.  1  H.  Black.  543;  Bing.  Ex.  258.  It  would  seem,  however, 
to  be  held,  that  for  merely  not  returning  a  fieri  facias,  an  action 
does  not  lie  against  the  sheriff  at  common  law;  Bing.  Ex.  251; 
Wats.  Sheriff  82;  but  the  party  ought  to  proceed  by  rule  and 
attachment.  There  are  some  authorities  that  look  the  other  way,  cited 
Dalt.  Sheriff '493.  LordCoke,in  2  Inst. 452, comments  on  ihe  statute 
of  Westminster  the  2d,  which  enacts  that  if  any  man  doth  fear  the 
malice,  indirect  dealing  or  negligence  of  the  sheriff,  in  the  execution 
of  any  writ,  he  may  deliver  it  in  open  court,  or  may  take  of  the 
sheriff  a  bill  containing  the  names  of  the  demandants  and  tenants, 
and  require  the  sheriff  to  put  his  seal  to  it,  and  if  he  refuses,  others 
present  may  put  their  seals  as  witnesses  to  it,  and  if  the  sheriff  or 
undersheriff  make  not  a  due  return  of  the  writs  delivered  or  offered 
unto  him,  upon  complaint  to  the  justices  of  the  one  bench  or  the 
other,  they  are  to  make  a  judicial  writ  to  the  justices  of  assize,  to 
inquire  thereof,  by  virtue  whereof  the  justices  of  assize  shall  have 
power  to  inquire  thereof,  by  those  that  were  present  when  the  writ 
was  delivered;  and  if  the  sheriff  be  found  in  fault,  then  upon  return 
thereof  into  the  bench,  &c..  he  shall  be  punished  and  yield  damages, 
&c.  In  this  special  case,  says  Lord  Coke,  the  demandant  or  plain- 
tiff shall  have  an  action  against  the  sheriff  for  not  returning  the  writ, 
whereas,  regularly,  for  not  returning  of  a  writ,  the  sheriff  shall  be 
amerced  qnousque,  but  for  a  false  return,  or  for  embezzling  of  a  writ, 
an  action  doth  lie  at  the  common  law,  against  the  sheriff. 

However  this  may  be,  if  any  damage  has  been  here  sustained  by 
the  omission  of  the  sheriff  to  return  a  writ,  the  case  falls  within  the 
provisions  of  the  act  of  1803,  whether  the  remedy  in  other  cases  be 
by  rule  and  attachment,  or  by  indictment,  or  by  action  at  common 
law;  for  the  act  gives  a  new  and  specific  remedy  in  that  case.  Then 
had  the  present  plaintiff  any  interest  in  the  execution  of  these  writs, 
and  if  he  had,  has  he  been  damaged  by  the  neglect  of  the  sheriff 
to  return  them?  The  court  below  charged  that  the  sheriff  could 
only  levy  on  writ  No.  40,  to  August  term  1S32,  the  sum  of  11 
dollars  78$  cents,  being  the  officers' costs,  and  the  sum  contained  in 
the  body  of  the  writ,  notwithstanding  there  was  endorsed  on  the 
writ  a  further  sum  of  7  dollars  30  cents,  the  defendant's  bill  of  costs 
at  May  term  1830.  But  we  think  it  is  the  duty  of  the  sheriff 
in  executing  a  writ  of  fieri  facias,  to  be  governed  in  the  amount 
to  be  levied  by  the  sum  endorsed  on  the  back  of  the  writ,  and  that 
he  is  not  to  follow  that  which  is  contained  in  the  body — such  has 
been  the  constant  practice.  The  sum  mentioned  in  the  body  is 
often  nominal;  the  endorsement  states  the  credits,  the  items  of  costs 
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and  charges,  the  dates  of  interest,  and  contains  the  real  demand  of 
the  plaintiff",  and  has  been  considered  as  the  statement  of  the  sum 
really  due,  and  the  exact,  specification  of  the  amount  the  defendant 
is  to  pay.  Where  they  vary,  the  endorsement  is  the  guide;  the 
sheriff  would  be  justified  in  receiving  that,  and  is  bound  by  it  in 
collecting  by  sale.  The  court  below  seem  to  have  thought  that 
because  no  evidence  was  given  when  this  part  of  the  endorsement 
was  made,  the  sheriff  could  not  levy  it.  But  it  is  not  incum- 
bent on  the  plaintiff  to  show  this  by  extrinsic  evidence.  The  writ 
and  the  endorsement  are  all  the  official  acts  of  the  prothonotary, 
and  must  be  taken  to  be  right  and  proper,  at  least  till  the  contrary 
is  shown.  Omnia  presumuntur  rite  esse  ac/a,  in  the  case  of  pro- 
cess issued  by  the  proper  officer.  The  endorsement  being  a  matter 
in  puts,  the  defendant  might  show  that  it  was  not  the  act  of  the 
proper  officer,  or  that  it  was  improperly  made.  But  until  that  is 
done,  it  must  be  presumed  to  be  right;  and  the  sheriff  was  bound  to 
obey  the  writ,  and  would  be  justified  by  so  doing  in  all  cases.  It 
does  not  lie  in  his  mouth  to  dispute  or  question  the  writ  as  he  re- 
ceives it.  And  here  he  produced  these  writs  on  notice,  and  there 
is  no  evidence  that  any  addition  was  improperly  made. 

As  to  the  fees  of  the  officers,  the  charge  of  the  court  was  correct. 
It  was  decided  by  this  court  last  term,  in  Beale  v.  The  Common- 
wealth, 7  Watts  186,  that  in  an  action  by  the  plaintiff  against 
the  sureties  of  the  sheriff,  to  recover  the  money  collected  by  the 
sheriff  on  an  execution,  the  fees  of  the  officers  are  not  recover- 
able, except  where  they  have  been  previously  advanced  by  the 
plaintiff. 

The  present  plaintiff  then  had  an  interest  in  the  collection  of  the 
bill  of  costs;  and  if  the  plaintiff  in  the  writ  No.  40,  which  was  non- 
suited, had  goods  or  property  sufficient  to  pay  them,  the  sheriff  was 
bound  to  levy  on  his  property  and  collect  them.  But  several  years 
had  elapsed,  the  sheriff  had  long  since  gone  out  of  office,  this  writ 
remained  unreturned,  and  was  produced  by  the  sheriff  on  the  trial. 
If  he  has  levied  and  collected  these  costs,  and  never  paid  them  to 
the  defendant,  or  if  it  was  in  his  power  to  do  it,  and  he  has  neg- 
lected his  duty,  in  either  case  the  present  plaintiff  has  sustained 
damage  by  his  misconduct. 

What  then  is  the  presumption  that  must  arise  where  a  sheriff 
has  had  a  writ  of  execution  in  his  hands,  and  suffered  this  state  of 
things  to  exist,  permitted  several  years  to  pass  by,  had  quitted  the 
office,  and  had  never  given  any  answer  by  returning  the  writ  as 
he  was  commanded  to  do,  but  kept  it  in  his  private  custody.  It 
appears  to  me  that,  until  some  evidence  is  given  by  the  sheriff, 
either  of  the  payment  of  the  money  to  the  plaintiff,  or  of  his  in- 
ability to  serve  the  process,  the  presumption  must  be  that  he  has 
served  it.  We  cannot  presume  that  he  neglected  his  duty,  or  in 
the  absence  of  any,  even  the  slightest  proof,  that  the  plaintiffs  were 
without  means  of  payment.  The  difficulty  has  arisen  from  the 
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sheriff's  own  neglect.  If  the  plaintiff  had  no  property,  it  was  easy 
to  return  nulla  bona,  or  show,  now,  some  evidence  of  the  fact:  and 
that  burden,  we  think,  lies  on  the  sheriff  to  make  out,  either  by 
such  return,  or  by  some  evidence.  To  make  a  return,  as  has  been 
before  shown,  is  his  bounden  duty  in  all  cases.  He  is  to  return 
nil  habet,  or  non'est  inventus,  directly,  and  not  so  far  as  appeared 
to  him,  or  by  indirect  reference.  Dull.  163.  If  he  makes  a  return, 
it  is  evidence  in  his  own  favour,  and  throws  the  burden  of  proof 
on  the  plaintiff.  If  he  does  not,  it  is  right  he  should  show  why  he 
did  not  collect  the  debt. 

On  the  naked  evidence  of  the  delivery  of  the  writ,  and  its  never 
being  returned,  the  case  thereof  as  to  this  bill  of  costs  is  against 
the  sheriff:  the  presumption  is  that  he  has  collected  the  costs,  and  has 
not  paid  them  to  the  party.  But  he  may  on  another  trial  show  that 
he  never  collected  these  costs,  and  that  he  had  a  good  excuse  for 
not  collecting  them,  or  that  he  has  collected  and  paid  them:  and 
these  will  be  the  questions  to  be  decided  in  order  to  ascertain  whe- 
ther the  present  plaintiff  has  been  aggrieved,  and  has  sustained 
damage  by  the  misconduct  of  the  sheriff. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Stroh  against  Kimmel. 

A  promise  of  general  indemnity  is  broken  by  the  recovery  of  a  judgment 
against  the  person  to  whom  the  promise  was  made;  and  he  may  maintain  an  ac- 
tion upon  it,  without  proof  of  the  payment  of  the  judgment. 

ERROR  to  the  common  pleas  of  Lebanon  county. 

Samuel  Kimmel  against  William  Stroh.  This  cause  originated 
before  a  justice  of  the  peace,  and  was  brought  into  court  by  appeal; 
when  the  following  statement  was  filed: 

"  The  plaintiff  states  that  he  claims  to  recover  from  the  defendant 
the  sum  of  ninety  dollars,  with  interest  from  the  1st  of  December 
1829;  which  plaintiff  claims  as  due  from  defendant  by  reason  of 
the  following  facts:  In  the  year  1829,  the  defendant  informed  the 
plaintiff  that  he  had  lost  fourteen  hogs,  and  requested  plaintiff  to 
hunt  them  and  pen  them  up,  and  he  would  pay  him  well  for  his 
trouble.  Plaintiff  hunted  them,  and  did  pen  them  up  as  requested; 
whereupon  the  defendant  took  away  ten  of  the  hogs  which  plain- 
tiff delivered  to  him  at  his  request.  A  short  time  afterwards  Peter 
Laer,  Henry  Hubler,and  Peter  Laer,  Jun.  alleged  that  the  said  hogs 
so  taken  away  by  the  defendant,  belonged  to  them,  and  thereupon 
sued  the  said  plaintiff  before  Jacob  Christ,  Esq.,  a  justice  of  the 
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peace  in  and  for  Schuylkill  county,  for  the  value  of  the  hogs  so 
taken  away  by  the  defendant,  and  damages  therefor.  Whereupon 
the  defendant  on  the  15th  of  November  1829,  in  consideration  of 
the  premises,  requested  plaintiff  to  defend  the  said  suit,  and  pro- 
mised and  agreed  with  plaintiff  that  he  would  indemnify  the  said 
plaintiff  from  all  costs,  and  liabilities,  and  damages,  and  injuries  of 
every  kind,  and  would  pay  all  which  he,  the  said  plaintiff,  might 
incur." 

"  And  the  plaintiff  avers  that  although  he  did  defend  the  said 
suit,  yet  the  said  Peter  Laer,  Henry  Hubler,  and  Peter  Laer,  Jun., 
in  the  said  suit  so  instituted  against  him  before  Jacob  Christ,  Esq. 
as  abovementioned,  recovered  a  judgment  against  him,  the  said 
plaintiff,  for  the  sum  of  fifty  dollars,  besides  26  dollars  97£  cents 
cosls,  which  said  judgment  was  rendered  on  the  16th  day  of  Jan. 
1830.  Therefore  the  plaintiff  demands  of  the  defendant  compen- 
sation for  his  work,  labour,  services  in  hunting,  keeping  and  pen- 
ning up  the  said  hogs,  and  delivering  them  to  the  defendant;  also 
for  his  work,  labour,  services  in  defending  the  said  suit;  all  which 
were  done  at  the  special  instance  and  request  of  the  defendant; 
also  for  the  damages,  and  injuries,  and  liabilities  accruing  to  and 
against  him  by  reason  of  the  said  judgment  so  recovered  against 
him  as  aforesaid,  against  all  of  which  the  said  defendant  promised 
.to  indemnify  and  save  him  harmless.  He  therefore  claims  the  sum, 
of  ninety  dollars  with  interest  from  the  1st  of  December  1829." 

The  facts  thus  stated  were  fully  proved;  and  the  only  question 
in  the  case  was,  whether  the  plaintiff  was  entitled  to  recover  from 
the  defendant  an  amount  which  would  indemnify  him  against  the 
payment  of  the  judgment  recovered  against  him,  he  not  having 
paid  it  before  this  suit  was  brought. 

The  Court  below  (Blythe,  president)  instructed  the  jury  that  the 
plaintiff  was  entitled  to  recover  to  the  amount  of  his  claim.  To  this 
opinion  the  defendant  excepted. 

M-Clure,  for  plaintiff  in  error. 
Pearson  and  IVeidman,  contra. 

PER  CTTHIAM. — These  specifications  of  error  resolve  them- 
selves into  a  single  point — the  plaintiff's  right  to  demand  the 
damages  recovered  of  him,  before  they  were  paid.  An  action  for 
money  paid  to  the  defendant's  use,  is  grounded  on  an  implied  pro- 
mise which  is  raised  out  of  the  consideration  of  actual  payment; 
and  a  mere  liability  to  pay  will  consequently  not  raise  it.  So  would 
it  be  in  this  action,  were  the  promise  that  the  defendant  would  re- 
imburse the  plaintiff  what  he  should  actually  disburse  on  the  de- 
feno^ant's  account;  but  it  was  a  promise  of  general  indemnity  which 
was  broken  by  the  recovery  of  the  judgment;  and  what  is  the 
compensation?  Certainly  no  less  than  will  make  the  party  whole; 
and  he  is  not  whole  while  he  is  instantly  and  incessantly  exposed 
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to  the  peril  of  arrest  and  imprisonment.  Is  not  such  a  predicament 
proper  for  compensation?  There  is  no  reason  why  payment  should 
precede  recourse  to  the  party  ultimately  liable,  when  it  is  not  ne- 
cessary for  his  security;  for  the  original  owner  of  the  property 
could  not  recur  to  him  on  the  judgment  or  on  the  right  of  property 
divested  by  it.  The  money,  when  recovered  of  him,  may  not  be 
applied  to  the  preceding  judgment;  but  still  the  person  and  pro- 
perty of  the  judgment  debtor  would  be  liable  for  it.  Were  he 
committed  on  execution,  it  would  not  be  pretended  that  he  could 
not  recover  to  the  extent  of  the  judgment;  yet  the  money,  when 
put  into  his  hands,  might  be  misapplied.  But  what  is  that  to  the 
ultimate  debtor?  Actual  application  of  it  is  not  necessary  to  his 
safety;  and  it  is  consequently  a  matter  betwixt  the  intermediate 
debtor  and  his  creditor.  The  latter  may  be  unable  to  advance  the 
money;  and  his  poverty  might  present  an  insuperable  bar  to  re- 
dress, could  he  not  take  it,  in  the  first  instance,  from  the  pocket 
whence  it  is  ultimately  to  come.  The  very  point  seems  to  have 
been  decided  in  Miller  v.  Howry,  3  Penn.  Rep.  374,  and  Bank  v. 
Douglass,  4  Wafts  95;  but  on  principle  the  case  is  a  clear  one. 
Judgment  affirmed. 


The  Commonwealth  against  Wenrick. 

Whenever  an  executor  (who  has  given  security)  or  an  administrator,  absconds, 
conceals  himself  or  resides  beyond  the  jurisdiction  of  the  court,  an  action  will 
lie  on  his  official  bond  against  the  surety  without  recourse  in  the  first  instance 
to  the  principal. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

The  Commonwealth,  for  the  use  of  William  Rutherford  and  Wife, 
against  Peter  Wenrick's  Administrators.  John  Hill,  being  the  exe- 
cutor of  John  Wilson,  deceased,  an  application  was  made  to  the 
orphans'  court  in  pursuance  of  the  act  of  the  4th  of  April  1797,  to 
compel  him  to  give  security;  and  he  thereupon  entered  into  a  bond, 
in  the  penalty  of  5000  dollars,  with  Peter  Wenrick,  the  defendant's 
intestate,  as  his  security,  for  the  faithful  administration  of  the  assets. 
This  was  an  action  of  debt  on  that  bond  by  a  legatee  under  the 
will  of  John  Wilson,  deceased,  to  recover  the  amount  of  a  legacy. 
The  plaintiff,  on  the  trial,  proved  that  John  Hill  had  received  assets 
of  the  estate,  and  removed  to  the  state  of  Ohio,  and  there  died  insol- 
vent. That  a  citation  had  been  served  upon  him  there  in  his  life- 
time to  appear  and  settle  an.  administration  account,  but  none  was 
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ever  settled.  The  court  below  instructed  the  jury  that  the  plaintiff 
could  not  recover,  without  first  showing  that  there  had  been  a  suit 
against  the  principal,  and  that  no  recovery  could  be  had  from  him. 
Verdict  and  judgment  for  the  defendant. 

M'Clure,  for  plaintiff  in  error,  cited  8  Serg.  $  Rawle  133;  2 
fiawle  191;  3  Bin.  557;  4  Watts  169. 

Krouse  and  Roberts,  contra,  cited  1  Walts  437;  1  Yeates  553; 
Cowper  140. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — In  Commonwealth  v.  Evans,  1  Walls  437,  it  is 
decided  that  the  non-payment  of  a  debt  by  an  administrator,  is  not 
such  a  breach  of  the  condition  of  his  administration  bond  as  will 
enable  the  creditor  to  sue  it  and  recover  his  debt,  without  a  pre- 
vious suit,  charging  the  administrator  with  a  devastuvit.  After  the 
decision  in  Yard  v.  Lee's  Administrators.  3  Yeates  345,  it  has  never 
been  doubted  that  the  bond  is  a  security  for  creditors  as  well  as 
legatees  and  the  next  of  kin.  In  this  case  the  bond  is,  in  all  re- 
spects, similar  to  a  bond  given  by  an  administrator  with  the  will 
annexed,  and  is  liable  to  the  same  conditions,  constructions  and 
limitations  as  an  administration  bond  given  by  the  administrator  of 
an  intestate's  estate.  It  is  a  security  for  the  payment  of  the  debts 
and  for  the  faithful  execution  of  the  will  of  the  testator.  In  the 
case  cited,  which  cannot  be  distinguished  from  the  present,  so  far 
as  it  involves  the  rights  of  creditors,  it  is  held,  that  the  liability  of 
the  surely  is  not  absolute,  but  contingent,  and  that  before  suit  can 
be  brought  against  the  surety  on  the  bond,  the  creditor  must  pro- 
ceed against  the  administrator,  and  fix  him  personally  for  the  debt, 
with  a  dcvastavit.  It  must  be  observed  that  this  case  is  ruled  on 
general  principles,  and  the  effect  universally  ascribed  to  the  condi- 
tion of  the  bond,  by  the  profession  and  the  people.  It  is  truly  said, 
"  that  no  surety  in  an  administration  bond  ever  agrees  to  contract 
an  absolute  instead  of  a  contingent  liability,  or  supposed  that  he  sub- 
jected himself  to  immediate  recourse,  as  a  principal  debtor."  And 
this  remark  applies  as  well  to  a  legatee  as  a  creditor.  It  seems  to 
me  that  a  distinction  between  them  will  be  throwing  a  burthen 
upon  sureties  never  contemplated  by  the  parties,  and  contrary  to 
the  general  understanding.  A  legacy  is  only  recoverable  against 
the  executor  when  it  is  due,  and  when  there  are  sufficient  assets 
in  his  hands  to  discharge  the  debts  of  the  testator.  And  when  there 
are  assets  to  discharge  all  the  debts,  and  there  is  an  overplus,  but 
not  sufficient  to  discharge  all  the  legacies,  there  is  to  be  an  abate- 
ment in  proportion  to  the  legacies  so  given,  unless  it  shall  be  other- 
wise provided  by  the  will.  It  is,  therefore,  a  contingent  and  not 
an  absolute  liability  on  the  part  of  the  surety,  and  comes  within 
the  reason,  of  the  decision  in  regard  to  creditors.  When  the  right 
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of  the  legatee  to  demand  payment  from  the  executor  is  determined 
by  due  course  of  law,  then  it  becomes  an  absolute  debt  for  which 
the  surety  is  liable  on  his  bond. 

The  third  and  fourth  sections  of  the  act  of  the  21st  of  March  1772, 
an  act  for  the  more  easy  recovery  of  legacies,  also  has  reference  to 
a  suit  against  the  executors.  In  the  third  section  it  is  provided, 
that  where  the  said  action  (that  is,  action  against  the  executors) 
shall  be  commenced  upon  a  plea  of  the  want  of  assets  to  pay  all 
the  debts  and  legacies,  the  respective  courts  shall  appoint  auditors 
to  examine  the  accounts  of  the  executors  or  administrators,  who 
shall  report  how  the  accounts  of  the  executors  do  stand,  &c.  And 
in  the  fourth  section,  that  no  suit  shall  be  maintained  until  season- 
able demand  shall  be  made  of  the  executor  or  executors,  &c.,  who 
ought  to  pay  the  same,  &c.,  and  an  offer  made  of  two  sufficient 
sureties.  It  would  seem  that  these  look  to  a  proceeding  against 
the  principal  before  you  can  resort  to  the  surety.  Nor  can  I  see 
any  thing  which  places  legatees  in  a  better  situation  than  creditors, 
nor  is  there  any  thing  which  should  subject  the  surety  to  a  suit  in 
the  case  of  a  legatee  more  than  in  that  of  a  creditor.  The  bond  is 
joint  and  several,  and  it  would  be  unreasonable  to  subject  the  surety 
to  suit  until  it  is  determined  in  a  suit  against  the  executor  that  the 
legacy  is  due  and  unpaid,  and  that  assets  went  into  the  hands  of 
the  executor  sufficient  for  its  discharge,  after  payment  of  all  the 
debts.  These  are  matters  within  the  knowledge  of  the  executor, 
with  which  it  is  impossible  that  the  surety  can  be  acquainted. 
After  judgment  against  the  executor,  the  surety  would  be  liable  on 
the  bond;  for  the  law,  where  there  are  assets,  implies  a  promise  to 
pay,  and  renders  the  executor  personally  liable.  As  he  is  liable 
de  bonis  propriis,  no  further  proceedings  are  necessary  to  maintain 
suit  against  the  surety,  and  hence  a  judgment,  and  nothing  more, 
will  authorise  an  action  against  the  surety  on  the  bond.  Even  in 
the  case  of  a  creditor,  it  is  held,  in  Rollins  v.  Hay  ward,  16  Mans. 
Rep.  524,  that  where  the  debt  has  been  ascertained  by  a  judgment, 
he  may  be  permitted  to  sue  the  administration  bond.  But  until 
their  righis  are  ascertained,  neither  creditors  nor  heirs  are  permitted 
to  sue  the  surety,  and  a  contrary  practice  would  greatly  endanger 
the  rights  of  sureties.  The  case  of  The  Commonwealth  v.  Evans 
is  not  decided  on  the  second  section  of  the  act  of  the  4th  of  April 
1797.  The  act  is  referred  to  in  the  opinion  of  the  court  in  corrobo- 
ration  of  the  general  principle,  and  a  manifestation  of  the  intention 
of  the  legislature.  That  section,  which  it  is  very  difficult  to  under- 
stand, seems  to  have  been  intended  as  an  act  of  limitation  for  sure- 
ties in  a  certain  specified  case.  It  is  decided,  in  Commonwealth 
v.  Bryan,  3  Serg.  $<  Rawle  128,  that  the  limitation  of  seven  years 
in  the  proviso  does  not  apply  to  all  sureties  on  administration 
bonds,  but  only  to  cases  where  such  a  bond  has  been  returned  to 
an  execution  against  an  executor  or  administrator. 

But  is  a  legatee  or  a  creditor  bound  to  sue  the  executor  where  he 
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has  absconded,  conceals  himself,  or  resides  in  another  state.  It 
would  be  unreasonable  to  require  this  as  a  pre-requisite  to  a  suit 
against  the  surety  on  the  bond.  The  legatee  has  done  all  that 
can  be  reasonably  expected.  At  the  time  the  bond  was  given, 
the  executor  resided  in  the  state  of  Ohio,  and  a  citation  was  served 
on  him  to  settle  his  accounts  as  executor,  to  which  he  paid  no 
attention.  It  is  also  in  proof  that  the  executor  died  insolvent. 
But  we  do  not  determine  this  case  upon  those  peculiar  points,  as  we 
are  of  the  opinion,  that  wherever  the  executor  absconds,  conceals 
himself,  or  resides  without  the  jurisdiction  of  the  court,  suit  will 
lie  on  the  bond  against  the  surety,  without  recourse,  in  the  first  in- 
stance, to  the  principal.  A  different  rule  would  greatly  embarrass 
legatees  and  creditors;  and  while  we  protect  sureties,  we  must  take 
care  not  to  throw  unnecessary  obstructions  in  the  way  of  the  reco- 
very of  debts  and  legacies.  We  must  avoid  the  danger  of  a  fraud- 
ulent combination  between  the  principal  and  surety,  as  the  princi- 
pal might  be  induced  to  withdraw  from  the  jurisdiction  of  the  court, 
or  to  conceal  himself  for  the  purpose  of  preventing  a  suit  against 
the  surety.  It  was  never  supposed,  that  a  suit  before  a  foreign 
jurisdiction  was  a  pre-requisite  to  a  siiit  on  the  administration  bond. 
Still  less  was  it  supposed  that  no  suit  could  be  brought  when  it 
became  impracticable,  in  consequence  of  the  conduct  of  the  princi- 
pal. These  cases  form  exceptions  to  the  general  rule,  which  was 
established  for  the  protection  of  the  surety,  where  it  can  be  done 
consistently  with  the  preservation  of  the  rights  of  legatees  and  cre- 
ditors. ^ 

Judgment  reversed,  and  venire  de  novo  awarded. 


Cooper  against  Brockway. 


A  tract  of  unseated  land,  the  title  to  which  is  held  in  trust  for  minor  children, 
being  subject  to  a  sale  for  taxes  by  the.  treasurer,  does  not  come  within  the 
saving  clause  of  the  act  in  favour  of  minors.  If  not  redeemed  within  two  years, 
the  title  becomes  absolute  in  the  purchaser. 

ERROR  to  the  common  pleas  of  Clearfield  county. 
Ralph  V.  M.  Cooper  and  others  against  John  S.  Brockway. 

The  case  agreed  upon  in  this  cause,  is  embodied  in  the  opinion 
of  the  Court,  which  was  delivered  by 

HUSTON,  J. — This  was  an  ejectment  for  a  tract  of  land  granted 
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by  warrant,  in  the  name  of  Wilhelm  Willinck,  No.  5026,  bounded 
&c.  &c. ;  after  appearance  and  plea,  a  case  was  stated  as  follows: 

The  above  tract  of  land  was  sold  at  treasurer's  sale  on  the  14th 
of  June  1830,  and  conveyed  by  treasurer's  deed  to  John  S.  Brock- 
way,  the  defendant. 

Ralph  V.  M.  Cooper  was  a  minor  at  the  time  of  the  sale,  so  was 
Sarah  Ann  Cooper  and  William  M.  Cooper,  and  neither  of  them  of 
age  at  the  end  of  two  years  from  the  time  of  the  sale,  but  they 
claim  the  property  as  follows:  Benjamin  B.  Cooper,  their  father, 
owned  the  land,  and  on  the  26th  of  February  1819,  conveyed  it  to 
Adam  McQuines,  who  on  the  26th  of  February  IS  19,  re-con- 
veyed it  to  Benjamin  B.  Cooper  iti  trust,  for  the  wife  and  children 
of  said  Benjamin  B.  Cooper.  Benjamin  B.  Cooper,  the  father 
and  trustee,  was  alive  at  the  time  the  land  was  sold,  as  above, 
for  taxes,  and  continued  in  full  life  until  after  the  two  years  had  ex- 
pired, and  until  February  1835,  nearly  five  years  after  the  sale. 
The  question  submitted  for  the  opinion  of  the  court  is,  whether  the 
fourth  section  of  the  act  of  1815,  allowing  orphans  two  years  after 
such  disability  is  removed,  to  bring  an  action  for  the  recovery  of 
the  lands,  applicable  to  the  case  abovementioned,  the  legal  estate 
being  vested  in  their  father  and  trustee,  and  he  in  full  life  at  the 
time  of  the  sale,  and  for  more  than  four  years  after. 

The  court  decided  that  the  legal  estate  being  in  Benjamin  B. 
Cooper,  he  was  bound  to  pay  the  taxes.  The  deed  in  trust  for  his 
children,  does  not  bring  it  within  the  exception  in  the  act. 

The  deed  creating  the  trust  was  considered  as  part  of  the  case, 
and  was  in  substance  as  follows: 

The  deed  states  that  Benjamin  B.  Cooper  and  wife,  by  deed  bear- 
ing even  date,  herewith  conveyed  the  tract  in  question,  and  other 
tracts  specified,  to  Adam  McQuines  in  trust  to  re-convey  the  same 
to  Benjamin  B.  Cooper  and  wife  in  trust;  in  consideration  of  which 
and  of  101  dollars  and  25  cents,  he  conveyed  to  Benjamin  B. 
Cooper  and  Sarah  his  wife,  in  trust  for  the  said  Benjamin  B.  Cooper 
and  Sarah  his  wife,  or  the  said  Benjamin  B.  Cooper,  if  he  be- 
comes the  survivor  of  the  said  Sarah,  or  his  heirs  or  executors,  if 
they  deem  it  best,  to  sell  and  convey  the  said  lands,  and  pur- 
chase other  lands,  and  apply  the  rents  for  the  maintenance  of  the 
children,  and  convey  to  them  when  of  age;  in  case  of  iheir  death  in 
trust  for  Mrs.  Sarah  Cooper,  if  she  survives  them,  aud  on  her  death 
in  trust  to  Cooper's  heirs. 

Without  stopping  to  inquire  to  what  extent  these  deeds  changed 
the  interest  of  Benjamin  B.  Cooper,  which  might  depend  on  facts 
not  known  to  us,  we  proceed  to  the  case  of  a  trustee  with  full 
powers  to  sell,  holding  in  trust  for  persons  under  age,  in  cases 
arising  under  this  act. 

The  act  of  the  13th  of  March  1S15,  after  prescribing  the  mode  of 
proceeding  in  sales,  by  the  treasurer,  of  unseated  lands  for  taxes, 
provides  in  the  4th  section,  that  if  the  owner  shall  within  two  years 
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from  the  sale,  pay  or  tender  to  the  treasurer  the  full  amount  of 
taxes  and  costs  paid  by  him,  and  twenty-five  per  cent,  over;  or  if 
the  owners  shall  have  paid  the  taxes  before  the  sale  he  may  recover 
the  lands:  but  in  no  other  case,  and  on  no  other  plea  shall  an  ac- 
tion be  sustained. 

Provided,  that  where  the  owner  shall,  at  the  time  of  such  sale, 
be  an  orphan,  or  insane,  and  residing  within  the  United  States, 
two  years  after  such  disability  is  removed  shall  be  allowed  him  or 
his  heirs  to  bring  an  action  for  the  recovery  of  the  lands  so  sold. 

By  the  previous  law  (see  section  3,  of  the  act  of  3d  of  April  1 804) 
the  words  of  the  exception  are  "  minor  or  minors,"  and  five  years 
after  arriving  at  twenty-one  are  given.  The  act  of  1815  limited 
the  time  to  two  years,  and  substituted  the  word  "orphan"  for 
minor.  Where  the  legislature  in  changing  the  provisions  of  a 
law,  change  the  description  of  persons  to  be  affected  by  it,  or  the 
time  or  any  other  provision  of  the  law,  a  respect  for  them  would 
induce  a  court  to  believe  they  knew  of,  and  intended  to  make  the 
change  expressed  by  the  words.  Lands  and  other  property  must 
be  assessed,  and  the  taxes  assessed  must  be  collected,  or  the  busi- 
ness of  townships  and  counties  cannot  go  on.  Poor  taxes,  and  road 
taxes,  and  county  taxes,  must  be  collected  or  the  functions  of  the 
townships  and  counties  cannot  proceed.  Taxes  in  this  state,  are 
generally  on  property,  and  the  property  is  to  be  applied  to  the  pay- 
ment of  them.  If  the  owner  of  an  improved  farm  dies,  leaving 
minor  children,  the  personal  property  on  the  farm  is  levied  on,  and 
sold  if  the  taxes  are  not  paid,  without  regard  to  the  age  of  the  own- 
ers. A  landlord  may  be  bound  by  his  agreement  to  pay  the  taxes. 
If  he  neglects  to  do  so,  the  goods  of  the  tenant  are  liable  to  distress 
and  sale,  and  he  must  resort  to  his  landlord;  and  this  is  not  changed 
though  the  landlord  dies  leaving  minors  his  heirs.  Nor  is  it  altered 
though  the  tenant  dies  leaving  infants  in  possession  under  his  lease. 
The  only  exception  in  favour  of  orphans,  is  in  the  act  first  cited, 
and  it  would  not  be  easy  to  find  a  reason  why  it  should  be  extended 
beyond  what  the  legislature  have  expressed. 

If  putting  an  estate  in  the  hands  of  trustees  will  exempt  it  from 
payment  of  taxes,  or  rather  would  give  the  right  of  redemption  to 
the  orphan  until  two  years  after  arriving  at  twenty-one,  how  is 
it  to  be  applied?  There  may  be  eight  or  ten  children  who  may 
attain  twenty-one  in  successive  years;  must  each  redeem  his  part 
in  two  years  after  coming  of  age?  or  is  it  not  necessary  that  any 
redeem  or  bring  suit  until  two  years  after  the  youngest  is  twenty- 
one  years  of  age? 

Many  very  large  estates  are  owned  by  several  persons  as  tenants 
in  common,  and  the  title  is  vested  in  a  single  person  as  trustee,  for 
the  purpose  of  facilitating  sales  and  executing  deeds.  One  or  more 
of  these  tenants  in  common  dies,  leaving  infant  children;  will  this 
invalidate  the  sale  of  the  whole,  and  give  to  all  the  right  to  recover, 
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until  two  years  after  the  youngest  child  comes  of  age?  Perhaps, 
before  that  time,  another  tenant  in  common  may  die,  leaving  other 
minors;  and  this  may  continue  the  case  for  ever. 

In  other  cases  the  owners,  being  indebted,  convey  to  trustees  to 
sell  and  pay  debts,  with  reversion  to  the  grantor  and  his  heirs  after 
debts  are  paid;  will  the  death  of  a  creditor  or  of  the  reversioner, 
leaving  orphans,  make  a  case  within  the  act?  for,  be  it  remembered, 
that  if  a  sale  by  the  treasurer  will  not  give  a  good  tille,  no  tax  on 
unseated  lands  can  be  collected.  There  is  no  recourse  to  th?  person 
or  other  property  of  the  owner,  and  no  one  will  buy  and  improve 
woodland,  where,  by  law,  it  must  go  from  him  in  a  few  years. 

It  would  seem,  from  all  experience,  that  no  person  will  pay  taxes 
where,  by  law,  he  can  avoid  it  or  postpone  it.  If  this  judgment  is 
reversed,  we  may  look  for  such  a  trustee,  as  in  this  case,  of  all  the 
unseated  lands  in  the  state.  B.  B.  Cooper  could  sell  as  before,  and 
use  I  IIP.  money  as  before  this  deed;  if  he  died,  leaving  property,  it 
would  go  to  his  children;  if  he  left  no  property,  his  children  would 
have  no  recourse  to  any  person  else. 

But  it  would  seem  the  legislature  have  made  a  provision  for  this 
and  all  such  cases.  It  is  provided  by  the  fifth  section  of  the  act  of 
1804,  that  a  sale  for  taxes  shall  be  good  to  vest,  in  a  purchaser  at 
treasurer's  sale,  a  title  in  law  and  equity  to  the  land  sold,  which  the 
real  owner  had  therein,  though  the  land  was  not  taxed  or  sold  in 
the  name  of  the  real  owner.  If  the  tract  sold  is  precisely  designated, 
as  in  this  case,  by  the  name  of  the  warrantor  and  number  of  the 
warrant,  the  sale  is  good  and  effectual,  though  William  Willinich 
was  at  first  or  has  since  become  a  trustee  for  others;  or,  although 
he  may  be  long  since  dead,  and  the  title,  as  is  here  alleged,  is  vested 
in  some  other  person.  See  16  Serg.  $  Rnwle  360. 

This  last  provision  of  the  law  was  made  expressly  for  cases 
where  the  legal  title  was  in  one  person,  and  the  real  owner,  as  it  is 
expressed,  might  be  a  different  person. 

The  title  of  the  trustee  and  cestui  que  trust  is  in  substance  the 
same:  as  between  themselves,  there  may  be  a  difference;  as  to  all 
the  rest  of  the  world,  there  is  generally  but  one  title  in  them  both. 
If  we  should  decide  that  to  put  an  estate  in  the  shape  of  a  trust  for 
the  children  of  the  trustee,  suspended  the  power  of  collecting  taxes 
from  it,  we  should  contravene  the  whole  spirit  and  letter  of  our 
system  of  taxation.  Where  a  case  comes  within  the  express  pro- 
visions of  a  law,  the  law  must  have  effect;  where  an  exemption 
from  the  necessary  burden  on  all  citizens  is  given  to  a  particularly 
designated  portion,  the  persons  claiming  to  belong  to  (hat  portion 
must  be  within  the  designation,  or  we  must  see  that  the  meaning 
and  spirit  of  the  law  includes  them.  We  do  not  see  that  the  words 
or  intontion  of  the  law  will  embrace  the  case  of  a  family  where 
the  father  has  made  himself  a  trustee  for  his  children,  perhaps  for 
the  very  purpose  of  preventing  his  lands  from  being  sold  for  taxes; 
via. — P 
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or,  if  sold,  to  enable  his  children  to  recover  them  at  some  distant 
period. 
Judgment  affirmed. 

Smith  and  Miles,  for  plaintiff  in  error, 
Hamilton,  for  defendant  in  error. 


Morris  against  Galbraith. 

Mistake  or  fraud,  committed  in  making  up  a  record,  can  neither  be  averred, 
nor  proved  by  parol  evidence,  in  a  collateral  proceeding,  nor  in  an  action  founded 
upon  it.  The  only  mode  of  relief  is  through  the  court  whose  record  is  thus 
erroneous;  and  their  record  of  its  correction,  is  the  true  and  only  evidence  thereof. 

ERROR  to  the  district  court  of  Lancaster  county. 

Walter  Franklin,  Esq.  president  of  the  orphans'  court,  &c.,  for 
the  use  of  Samuel  Morris  and  Sarah,  his  wife,  against  James  Gal- 
braith, recognisor,  with  notice  to  Andrew  Hershey,  John  Christ  and 
others,  terre-tenants.  Debt  on  recognizance  in  the  orphans'  court. 

The  facts  of  this  case  are  very  fully  reported  in  the  case  of  Gal- 
braith against  Galbraith,  6  Watts  112,  which  was  also  an  action  of 
debt,  brought  upon  the  proceeding  and  recognizance  in  the  orphans' 
court  for  another  of  the  heirs  of  Bartram  Galbraith,  deceased. 

Norris  and  Jenkins,  for  plaintiff  in  error. 
Montgomery  and  Ellmaker,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  principles  laid  down  in  the  case  of  Galbraith  v. 
Galbraith,6  Watts  1 12,and  upon  which  it  was  decided, rule  this  case, 
and  so  it  would  appear  the  court  below  thought,  when  it  came  to  an- 
swer the  points  submitted  by  the  counsel  of  the  defendants,and  charge 
the  jury  thereon.  Whether  the  court  entertained  the  same  opinion 
at  the  commencement  and  during  the  progress  of  the  trial,  may  be 
questionable;  otherwise  it  ought  not  to  have  admitted  the  evidence 
which  was  given  on  the  part  of  the  plaintiffs,  with  a  view  to 
change  the  legal  effect  of  the  rinding  of  the  inquest,  as  to  the 
value  of  the  land,  after  it  had  been  approved  and  confirmed  by  the 
orphans'  court,  and  taken  by  one  of  the  heirs  of  the  intestate  under 
a  decree  of  the  same.  The  counsel,  however,  for  the  plaintiff,  it 
seems,  have  not  been  able  to  bring  themselves  to  think  so,  or  else 
hoping  that  they  might  be  able  to  convince  this  court  that  they  had 
misapprehended  the  law  in  Galbraith  v.  Galbraith,  have  brought 
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this  writ  of  error  to  have  the  opinion  of  the  court  below,  and  the 
whole  matter,  out  of  which  the  controversy  has  arisen,  reviewed. 
It  may  be  proper  to  state  that  the  case  of  Galbraith  v.  Galbraith 
was  not  settled  without  great  deliberation,  and  not  until  after  a  good 
deal  of  discussion  was  had  among  those  of  us  who  sat  on  the  argu- 
ment of  the  cause;*  and  that  we  did  not  suppose  that,  after  having 
been  so  considered  and  decided,  the  same  question  would  have  been 
brought  again  before  us,  as  a  moot  case.  We  have,  however, 
only  to  say,  that,  after  having  given  a  patient  hearing,  and  a  full 
and  deliberate  consideration  to  the  arguments  of  the  counsel  for 
the  plaintiffs  in  error  we  can  perceive  no  reason  whatever  for 
changing,  in  any  respect,  the  opinion  expressed  in  Galbraith  v. 
Galbraith,  nor  any  material  difference,  in  principle,  between  that 
case  and  this;  they  run  quatuor  pedibus  with  each  other. 

The  parol  evidence  given  on  the  trial  of  this  cause,  by  the  plain- 
tiffs, as  is  alleged  by  their  counsel,  for  the  purpose  of  explaining 
the  record  of  the  orphans'  court,  containing  the  appraisement  of 
the  land,  went  clearly  to  render  it  altogether  different  from  its 
natural  purport,  according  to  the  face  of  the  record.  But  this 
is  wholly  inadmissible,  for  not  only  must  the  record,  in  such  case, 
be  proved  to  exist,  either  by  adducing  the  record  itself,  or  a  copy 
thereof  properly  authenticated,  but  its  tenour  and  effect  must  be 
determined  by  the  court,  by  inspecting  it  when  produced.  "  The 
records  or  memorials  of  the  judges  of  the  courts  of  record," 
says  Lord  Coke,  "  import  in  them  such  incontrollable  credit  and 
verity,  as  they  admit  no  averment,  plea,  or  proof  to  the  contrary. 
And  if  such  a  record  be  alleged,  and  it  be  pleaded  that  there  is  no 
such  record,  it  shall  be  tried  only  by  itself;  and  the  reason  is  appa- 
rent, for  otherwise  (as  our  old  authors  say,  and  that  truly)  there 
should  never  be  any  end  of  controversy,  which  would  be  incon- 
venient." 1  lust.  260;  see,  also,  Hoffman  v.  Coster,  2  Wharton 
Rep.  269  et  seq.,  where  the  law  is  very  fully  and  accurately  laid 
down  and  explained  by  Mr  Justice  Sergeant,  as  also  most  of  the 
leading  authorities  referred  to  on  the  subject;  so  in  conformity  to  the 
rule  as  laid  down  by  Lord  Coke,  and  as  it  has  been  ever  held,  the 
Supreme  Court  of  New-York,  in  Croswell  v.  Barnes,  9  Johns.  Rep. 
287,  where  the  existence  of  a  judgment  was  put  in  issue,  and  the 
affirmative  of  it  being  established  by  the  exhibition  of  the  record 
thereof,  held,  that  a  rule  of  the  court  setting  the  judgment  aside 
for  irregularity,  which  was  entered  only  on  the  minutes,  without 
being  enrolled  or  made  part  of  the  record,  could  not  be  received 
in  evidence  against  the  record  of  the  judgment,  the  maxim  being, 
in  such  case,  nihil  tarn  naturale  quam  quidlibet  dissolvi  to 
modo  quo  ligatur.  Jenk.  Cent.  120.  Seeing,  then,  that  the  parol 
evidence  went  to  show  that  the  tract  of  land  actually  contained  two 
hundred  and  forty-three  acres,  instead  of  two  hundred  acres  as 

*  Gibson,  C.  J.  did  not  sit,  being  related  to  the  parties. 
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found  by  the  inquest,  and  as  the  plaintiffs  claimed  from  it,  to  have 
sixty  dollars  per  acre  for  the  additional  number  of  acres,  the  neces- 
sary effect  of  it  would  have  been,  if  allowed,  to  have  increased  and 
varied  most  materially  the  valuation  or  aggregate  price  of  the  land 
from  that  set  upon  it  by  the  inquest;  it  is  therefore  clear,  and  can 
admit  of  no  doubt  whatever,  that  it  ought  not  to  have  been  received 
by  the  court,  and  been  permitted  to  go  the  jury;  but  the  court  hav- 
ing admitted  it  improperly,  was  certainly  right  in  trying  to  correct 
its  own  error  in  this  respect,  by  instructing  the  jury,  in  effect,  to  dis- 
regard it,  by  telling  them  that  their  verdict  ought  to  be  in  favour  of 
Andrew  Hershey,  the  terre-tenant. 

It  is  doubtless  true,  as  appears  from  the  authorities  cited,  and  cer- 
tainly justice  and  equity  require  that  it  should  be  so,  that  parol  evi- 
dence be  received  to  show  some  imperfection  arising  either  from 
ignorance,  mistake  or  fraud,  committed  in  reducing  the  agreements 
of  the  parties  to  writing,  on  the  trial  of  suits  founded  upon  them,  or 
drawing  even  collaterally  in  question  the  validity  or  true  meaning  of 
them, for  the  purposeof  having  them  corrected  or  reformed, according 
to  what  was  the  intention  of  the  parties,  or  set  aside  for  the  fraud; 
and  that  juries  in  such  actions,  where  the  evidence  clearly  and 
satisfactorily  proves  the  mistake  or  omission  complained  of,  are 
bound  under  the  advice  of  the  courts  to  reform  the  agreement  so 
as  to  correct  the  mistake  or  omission,  and  thus  give  effect  to  what 
shall  appear  to  have  been  the  intent  and  meaning  of  the  parties; 
or  in  case  of  the  evidence  showing  clearly  that  a  fraud  was  prac- 
tised either  in  obtaining  the  agreement,  or  in  reducing  it  to  writing, 
when  fairly  made,  to  give  such  verdict  as  will,  at  least,  prevent  the 
party  committing  the  fraud,  or  for  whose  benefit  it  may  have  been 
committed,  from  gaining  any  thing  by  it,  or  the  party  against  whom 
it  has  been  practised  from  losing  thereby;  and  that  courts  of  chan- 
cery have  interfered  and  granted  relief  in  such  cases,  cannot  be 
questioned  or  denied.  But  then  has  it  ever  been  heard  or  known, 
that  evidence  for  a  like  purpose  has  been  received  and  acted  upon, 
either  in  a  court  of  law  or  equity,  in  regard  to  a  matter  of  record? 
Certainly  no  authority  or  even  dictum  to  this  effect  has  been  ad- 
duced; and  if  it  had,  it  is  manifest  that  it  would  be  in  direct  contra- 
diction to  the  whole  tenor  of  the  law,  as  well  as  the  uniform  cur- 
rent of  the  authorities  on  the  subject.  If  a  mistake  or  a  fraud  be 
committed  in  making  up  the  record,  it  can  neither  be  averred  nor 
proved  in  a  collateral  proceeding,  nor  in  an  action  founded  upon  it. 
The  record  must  be  received  as  absolute  verity  and  speak  for 
itself.  If  wrong,  the  only  mode  of  having  it  corrected  or  set  right, 
is  by  an  application  to  the  court,  where  the  proceeding  or  judgment 
was  had,  of  which  the  record  is  a  memorial,  to  have  it  reformed 
according  to  the  truth,  or  vacated  as  may  be  requisite,  of  which  a 
record  must  be  made,  which  when  done  will  be  receivable  as  evi- 
dence thereof  afterwards,  according  to  the  maxim  repeated  above: 
nihiltam  naturale  quam  quidlibet  dissolvi  eo  modo  quo  ligatur; 
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and  in  no  other  manner  can  a  party,  or  privy  to  the  judgment  or 
proceeding  be  relieved,  as  I  apprehend,  in  any  case.  See  Hoffman 
v.  Coster,  2  Whart.  474,  475. 

In  the  case  of  a  scire  facias  upon  a  recognizance,  with  a  condi- 
tion for  the  performance  of  an  award  to  be  made  under  a  submis- 
sion of  all  property  and  interest  in  K,  &c.,  ita  quod,  &c.;  the 
award  however  purporting  on  its  face  to  be  of  Brakes  only  in  K., 
it  was  held,  notwithstanding  the  arbitrators  intended,  as  it  was 
alleged,  to  award  the  place  or  property  itself,  and  not  the  profit 
out  of  it  merely,  that  it  could  not  be  amended  in  pleading  by  an 
averment  declaring  their  intent.  The  suit  here  is  also  a  scire  facias 
upon  a  recognizance,  conditioned  for  the  performance  of  a  decree 
of  an  orphans'  court,  a  court  of  record,  too,  founded  upon  a  judi- 
cial proceeding  had  in  the  same  court,  by  means  of  a  jury,  fixing 
a  certain  appraisement  or  price  upon  a  tract  of  land,  in  which  the 
parties  here  with  others  had  an  interest  and  were  privies  thereto,  of 
which  a  record  was  made  by  the  court;  and  the  attempt  is  to  show 
by  averment  and  parol  evidence  that  the  jury  or  inquest  intended 
to  make  the  appraisement  different  from  what  they  reported  to  the 
court,  and  to  make  the  amount  of  it  depend  upon  the  precise  num- 
ber of  acres  contained  in  the  tract  of  land,  to  be  ascertained  by  a 
future  and  accurate  admeasurement  thereof,  by  an  artist  to  be  em- 
ployed by  the  parties,  as  they  agreed  they  would  do,  in  some  way 
or  other  for  that  purpose.  But  how  much  more  veritable  and  con- 
clusive was  the  appraisement  here,  being  a  matter  of  record,  and 
equivalent  to  a  judgment  of  a  court  of  record,  than  the  award  of 
arbitrators  in  the  case  just  mentioned;  and  how  infinitely  more  dan- 
gerous would  it  not  be  to  permit  it  to  be  contradicted  or  altered, 
even  in  a  single  tittle,  upon  the  trial  of  a  suit,  founded  upon  it,  by 
parol  evidence  especially,  or  indeed  by  any  other  evidence  than 
that  of  the  same  high  character  with  itself.  If  this  had  been  a 
scire  facias,  upon  a  judgment  obtained  upon  the  verdict  of  a  jury, 
or  an  inquisition  under  a  writ  of  inquiry  of  damages,  assessing  the 
amount  thereof  in  favour  of  the  plaintiff,  in  the  court  of  common 
pleas,  it  is  scarcely  conceivable  that  it  would  have  entered  into  the 
mind  of  any  gentleman  of  the  profession,  much  less  have  been 
seriously  contended,  that  the  plaintiff  could  entitle  himself  to  an 
award  of  execution  for  a  larger  sum  of  money  than  that  found  by 
the  jury  in  their  verdict,  or  by  the  inquest  in  their  inquisition,  for 
which  judgment  had  been  rendered  by  the  court  in  his  favour,  by 
introducing  an  averment  into  his  writ  of  scire  facias,  or  his  decla- 
ration, and  supporting  it  by  parol  evidence,  that  the  jury  or  the 
inquest  intended  it';  yet  in  principle  it  would  be  this  very  case;  or 
that  the  defendant  could  be  permitted  to  defend  against  paying  any 
part  of  the  amount  of  the  judgment  by  a  plea  averring,  and  proof 
showing,  that  the  jury  or  the  inquest  either  had  found,  or  intended 
to  find,  a  less  sum  than  that  which  appeared  on  the  record  against 
him.  But  even  supposing  the  inquest  here  had  reported  to  the 
VHI. — p* 
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court,  in  their  inquisition,  as  is  alleged  that  they  intended,  it  would 
have  been  obnoxious  to  a  fatal  objection,  which  is,  that  of  being 
void  for  incertitude.  For  they,  and  they  alone,  were  to  make  the 
appraisement,  and  could  not  delegate  to  ihe  court,  or  to  any  person 
or  persons  whomsoever,  the  future  execution  of  any  portion  of  the 
power  devolved  by  law  upon  them,  which  was  requisite  to  render 
and  make  the  appraisement  complete  and  certain.  If,  therefore, 
they  conceived  it  necessary  or  best,  in  order  to  make  a  just  and  fair 
appraisement  of  the  land,  to  set  a  certain  price  per  acre  upon  it, 
and  that  the  precise  number  of  acres  contained  in  the  tract,  should 
be  ascertained  by  a  survey  thereof,  or  other  means,  with  a  view  to 
calculate  the  aggregate  of  the  price  from  such  data,  it  was  compe- 
tent to  them  to  employ  an  artist  for  this  purpose;  but  then  what  he 
should  do  in  this  respect  could  amount  to  nothing,  unless  approved  of 
and  adopted  by  them,  for  they  were  to  judge  of  the  correctness  of  his 
work,  and  upon  being  satisfied  that  it  was  so,  to  make  it  their  own 
by  reporting  the  number  of  acres  in  conformity  to  it.  But  they 
could  not  leave  this  to  be  done  by  the  parties,  though  they  agreed 
to  do  it;  and  without  stating  either  the  number  of  acres  believed 
by  them  to  be  contained  in  the  tract  of  land,  as  well  as  the  price 
per  acre,  in  express  terms  in  their  report,  or  otherwise,  the  aggre- 
gate of  the  appraisement  made  by  them,  it  would  be  impossible  to 
determine  from  the  face  of  the  report,  perse,  the  amount  of  the 
appraisement;  yet  this  was  the  very  thing  which  they,  under  the 
act  of  assembly,  were  appointed  to  perform  and  required  to  do,  and 
which  could  not  be  done  or  supplied  by  the  court,  or  any  one  else, 
either  in  part  or  in  whole;  so  that,  had  the  price  per  acre  been  given 
by  the  inquest  without  stating  the  number  of  acres  contained  in 
the  tract  of  land,  it  would  have  been  the  duty  of  the  court,  seeing 
it  had  no  power  to  amend  or  supply  the  defect,  to  have  set  the  in- 
quisition aside,  as  being  void  for  uncertainty;  and  then  to  have 
awarded  a  new  writ  of  valuation  and  partition.  It  therefore  fol- 
lows of  course  that  what  the  orphans'  court  did  in  October,  1813, 
in  changing  the  rinding  of  the  inquest,  was  extrajudicial,  without 
authority  and  void.  And  what  seems  to  render  it  still  worse  is, 
that  it  does  not  appear/rom  the  record,  to  have  been  effected  after 
any  previous  notice  given  to  all  the  persons  concerned,  that  such 
action  would  be  had  in  the  case,  unless  cause  were  shown  against  it. 
It  is  perfectly  clear,  therefore,  that  the  recognizance  upon  which 
this  suit  was  brought,  must  be  regarded  as  conditioned  for  the  pay- 
ment of  12,000  dollars  only,  to  and  among  the  heirs  in  their  respec- 
tive proportions;  8000  dollars  thereof,  with  interest  thereon,  within 
twelve  months  from  that  date,  the  interest  on  the  remaining  4000 
dollars  to  the  widow  during  her  life;  and  immediately  upon  her 
decease,  the  principal  to  and  among  the  heirs  in  their  proper 
proportions.  Hence  the  land,  whatever  sum  beyond  this  James 
Galbraith  may,  after  it  was  decreed  to  him,  have  sold  it  for,  could 
not  be  bound  for  the  payment  of  more  to  the  heirs;  consequently, 
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if  the  plaintiffs  have  received  their  proportion  of,  or  fairly  released 
their  claim  to  the  eight  thousand  dollars,  the  land  being  held  and 
owned  now  by  those  who  derive  their  title  thereto  by  purchase 
from  Galbraith,  must  be  considered  as  discharged  from  all  claim 
by  the  plaintiffs  under  the  recognizance,  until  after  the  death  of  the 
widow,  when  it  may  be  liable  for  the  4000  dollars,  however  willing 
James  Galbraith  may  be  to  give  them  a  judgment  for  what  they 
ask  or  claim. 

But  it  appears  that  Gen.  Forster,on  the  22d  of  August  1810,  then, 
guardian  of  the  person  and  estate  of  Mrs  Morris,  one  of  the  plain- 
tiffs, she  being  at  that  time  unmarried  and  in  her  minority,  received 
800  dollars,  with  the  interest  due  thereon,  in  full  discharge  of  her 
proportion  of  the  8000  dollars,  from  James  Galbraith,  and  gave  a 
release  under  his  hand  and  seal,  not  only  acquitting  the  said  James, 
but  releasing  and  discharging  the  land  from  all  claim  arid  liability 
thereafter  for  and  on  account  thereof.  On  the  argument,  I  under- 
stood it  to  be  admitted  by  the  counsel  for  the  plaintiffs,  that  this 
release  was  good  against  any  right  or  claim  they  or  either  of  them 
ever  had  to  the  8000  dollars;  and  since  we  are  of  opinion,  that  this 
sum  was  the  two-thirds  of  the  appraisement  of  the  land,  according 
to  the  finding  of  the  inquest,  which  was  approved  of  and  confirmed 
by  the  orphans'  court,  and  can  not  be  changed  or  altered  by  any 
averment  and  proof  to  the  contrary,  it  would  seem  to  be  unneces- 
sary to  say  more  of  the  release.  There  is  certainly,  however,  no 
colour  or  pretence  for  saying  that  it  was  not  fairly  obtained.  The 
bond  taken  by  Gen.  Forster,  at  the  time  of  his  giving  the  release, 
from  John  Pedan  and  Hugh  Wilson,  shows  that  he  was  acquainted 
then  with  the  fact  that  some  of  the  other  heirs,  at  least,  of  Bartram 
Galbraith,  claimed  to  charge  James  Galbraith  with  more  than  the 
12,000  dollars  as  the  full  appraisement  of  the  land,  and  that  a  dis- 
pute had  arisen  between  him  and  them  in  respect  to  it;  and  from 
the  bond  itself  it  further  appears,  that  it  was  taken  for  the  very 
purpose  of  securing  to  his  wards  their  proportion  of  any  further 
sum  than  the  12,000  dollars,  which  James  Galbraith  should  be  held 
liable  10  pay  to  them  for  the  land. 

It  is  sufficient,  then,  in  conclusion,  to  observe,  that  if  any  excep- 
tion taken  in  this  case,  has  been  passed  over  without  notice  above, 
a  full  and  complete  answer  will  be  found  to  it  in  Galbraith  v.  Gal- 
braith, already  mentioned.  And  as  the  plaintiffs  here  gave  no 
admissible  evidence  of  any  claim  upon  their  part,  but  record  evi- 
dence, which  spoke  for  itself,  and  could  not  be  varied  or  contra- 
dicted; and  as  the  whole  of  the  claim  proved  thereby  was  fully  met 
by  the  release  given  in  evidence  by  the  defendant,  the  execution 
and  delivery  of  which  was  not  denied,  and  the  construction  thereof 
was  a  question  of  law  for  the  court  to  decide,  there  does  not  appear 
to  have  been  any  controverted  fact  involved  in  the  issue,  which  the 
court  could  have  taken  from  the  jury.  We,  therefore,  think  ihe 
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court  was  right  in  directing  the  jury  to  give  their  verdict  for  the 
defendant. 

Judgment  affirmed. 


The  Newville  Road  Case. 

The  jurisdiction  of  the  quarter  sessions  over  the  laying  out  of  roads,  obtains 
within  the  limits  of  a  borough,  unless  it  be  excluded  by  the  charter  of  incorpo- 
ration. 

An  order  to  view  and  vacate  a  public  road  is  not  a  matter  of  right  in  the  peti- 
tioners, but  of  discretion  in  the  court  of  quarter  sessions. 

/.^The  land  occupied  by  a  public  road,  is  a  legitimate  subject  of  consideration 
on  assessing  the  damages  sustained  by  the  owner  of  the  soil. 

The  circumstance  that  the  owner  of  land  through  which  a  public  road  has 
been  opened,  was  a  petitioner  for  the  appointment  of  viewers,  does  not  preclude 
him  from  claiming  damages  for  injury  done  to  him  by  reason  of  the  opening  of 
the  road. 

In  the  case  of  a  report  having  been  made  of  the  amount  of  damage  sustained 
by  an  individual,  by  reason  of  the  opening  of  a  public  road  through  his  lands, 
the  court  have  now  power  to  grant  a  review. 
oa-.w 

CERTIORARI  to  the  quarter  sessions  of  Cumberland  county. 

Case  of  the  road  from  the  brick  school  house  on  Corporation 
street,  in  the  borough  of  Newville,  to  the  Cumberland  Valley  rail 
road,  near  where  the  said  road  crosses  the  Big  Spring,  in  Newton 
township,  Cumberland  county. 

.$;.  On  the  9th  of  August  1S36,  the  petition  of  the  inhabitants  of  the 
borough  of  Newville,  was  presented  to  the  court  of  quarter  sessions 
of  Cumberland  county,  praying  the  court  to  appoint  six  reputable 
freeholders  to  lay  out  a  public  road,  commencing  as  near  as  may  be 
to  the  brick  school  house  on  Corporation  street,  in  said  borough, 
and  thence  to  a  point  at  or  near  where  the  rail  road  shall  cross  the 
Big  Spring,  on  the  west  side  of  said  spring.  The  petition  was  signed 
by  twenty-six  petitioners,  of  whom  John  Johnston  was  one. 

On  the  same  day  the  court  appointed  six  viewers,  four  of  whom, 
on  the  19th  of  November  1S36,  reported  that  they  had  viewed  the 
ground  proposed  and  laid  out  a  road  for  public  use,  which  was 
particularly  described  in  their  report  by  courses  and  distances,  and 
also  by  a  plot  or  draft  annexed.  It  also  appeared  by  their  report, 
that  five  of  the  viewers  had  viewed  the  ground.  This  report,  on 
the  same  day,  was  approved  nisi,  and  on  the  12th  of  January 
1837,  the  following  order  was  made:  "The  within  report  being 
read  in  the  manner  and  at  the  times  prescribed  by  law,  the  court 
approve  of  and  confirm  the  same  road  for  public  use;  and  order 
that  it  be  entered  of  record,  and  be  taken,  deemed  and  allowed  to 


May  1839.]  OF  PENNSYLVANIA.  173 

[The  Newville  Road  Case.] 

be  a  public  road  or  highway;  and  the  court  further  direct,  that 
the  said  road  shall  be  opened  of  the  breadth  of  fifty  feet,  agreeably 
to  the  courses  and  distances  aforesaid,  of  which  the  supervisors 
of  the  highways  of  the  townships  through  which  the  said  road 
passes,  are  to  take  notice  and  govern  themselves  accordingly.— 
By  the  court/' 

And  an  order  issued  to  open  said  road. 

On  the  13th  of  April  1837,  the  petition  of  Paxton  &  Galbraith 
was  presented  representing  that  the  aforesaid  road  (particularly 
designating  the  same)  "  is  laid  out  and  opened  through  the  lands 
of  your  petitioners  and  occupies  between  two  and  three  acres 
thereof,  and  has  destroyed  valuable  .timber  growing  thereon," 
arid  praying  "  the  court  to  appoint  proper  persons  to  view  the 
premises  and  assess  the  damages,  if  any,  which  petitioners  may 
have  sustained." 

On  the  same  day  the  petition  of  John  Johnston,  who  was  one  of 
the  petitioners  was  presented  to  said  court,  representing  that  the 
aforesaid  road  (particularly  designating  the  same)  "  passes  through 
the  land  of  petitioner  in  such  a  way  as  to  do  him  great  injury,  by 
the  appropriation  of  his  land  a  width  of  fifty  feet,  and  making 
the  remainder  of  his  ground  into  such  a  shape  as  to  make  it  of 
much  less  value,"  arid  praying  "  the  court  to  appoint  six  disin- 
terested persons  to  view  the  premises,  and  ascertain  and  report 
the  damages  which  he  has  sustained  by  reason  of  the  location  and 
opening  of  the  said  road." 

On  the  same  day  the  court  appointed  Josiah  Hood,  Peter  Wilt, 
David  Palm,  John  Dunlap,  James  Montgomery  and  Samuel  Irvine, 
viewers  in  the  above  cases. 

In  the  case  of  Paxton  &  Galbraith  the  viewers  reported  as  fol- 
lows: "  We,  the  within  named  viewers,  met  agreeably  to  order, 
and  all  being  duly  sworn  by  James  Kennedy,  Esq.;  and  having 
viewed  the  ground  and  duly  considered  the  advantages  that  might 
arise  to  the  owner  of  the  land  through  which  said  road  is  laid  out, 
do  report,  that  we  find  for  your  petitioners  the  sum  of  150  dollars 
damages,  and  all  legal  costs." 

In  the  case  of  John  Johnston  they  reported  as  follows:  "  We,  the 
within  named  viewers,  met  agreeably  to  order,  and  all  being  duly 
sworn  by  James  Kennedy,  Esq.;  and  having  viewed  the  ground 
and  having  duly  considered  the  advantages  that  might  arise  to  the 
owner  of  the  land  through  which  said  road  is  laid  out,  do  report, 
that  the  actual  damages  to  the  petitioner,  we  find  to  be  110  dollars 
and  all  legal  costs. 

On  the  17th  of  August  1837,  the  reports  carne  before  the  court. 
At  the  same  time  a  petition  of  the  inhabitants  of  the  borough  of 
Newville  and  townships  adjacent  was  presented,  setting  forth 
that  the  aforesaid  road  (particularly  designating  the  same)  «  as 
laid  out  and  opened,  is  entirely  useless  and  inconvenient  and 
burdensome,"  and  praying  the  court  to  appoint  suitable  persons  to 
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view  said  road,  and  vacate  the  same  should  they  deem  it  expedient 
and  proper  so  to  do.  The  petition  was  signed  by  forty-eight 
petitioners,  of  whom  were  Peter  Wilt,  John  Dunlap,  James  Mont- 
gomery and  Samuel  Irvine,  four  of  the  viewers  in  the  case  of  the 
damages. 

At  the  same  time,  to  wit,  17th  of  August  1837,  petitions  were 
presented  by  the  commissioners  of  Cumberland  county,  for  reviews 
in  the  aforesaid  cases  of  damages.  The  petitions  set  forth  that 
"  the  damages  were  excessive,  and  more  than  the  county  of  Cum- 
berland should  reasonably  pay,"  and  praying  the  court  to  appoint 
suitable  persons  to  view  the  land,  &c.,  and  report  what  damages,  if 
any,  were  sustained, &c. 

Upon  these  reports,  petitions  and  proceedings,  the  court  made 
the  following  decree  in  writing: 

Reed,  president. — "Application  to  confirm  the  report  of  viewers 
to  assess  damages,  objected  to,  and  a  view  applied  for  by  the  com- 
missioners of  the  county;  the  review  objected  to,  not  being  allowed 
by  the  act.  Petition  also  for  a  view  to  vacate  the  road;  objected 
to  the  appointment  of  reviewers;  it  was  only  recently  confirmed 
and  opened ;  it  is  in  the  discretion  of  the  court  to  grant  or  not,  &c. 

"  A  view  for  a  road  or  a  view  to  vacate  a  road,  is  not  imperative; 
it  is  only  to  be  done  as  often  as  it  seems  needful.  Here  this  road 
was  confirmed  in  January  and  opened  since;  no  review  was  applied 
for;  this  is  full  evidence  that  it  is  not  needful  to  vacate  it.  If  the 
objectors  refused  or  neglected  to  proceed  by  review  at  their  own 
expense,  which  they  had  a  right  to  demand,  we  will  not  suffer 
them  to  lie  by  till  confirmed  and  opened,  and  then  immediately  to 
apply  for  a  new  view.  The  petition  is  rejected.  The  words  of  the 
act  are,  if  the  road  shall  become  useless,  &c.  It  cannot  have  be- 
come so  since  it  was  opened.  The  objection  is  to  the  original  laying 
out  of  the  road,  not  to  any  thing  since  it  was  laid  out. 

"  We  confirm  the  report  for  damages  and  refuse  a  review;  there 
is  no  evidence  on  the  subject,"  &c. 

Exceptions: 

1.  The  court  of  quarter  sessions  have  no  authority  to  lay  out  a 
public  road  in  the  borough  of  Newville. 

2.  They  erred  in  refusing  to  appoint  viewers  to  view  and  vacate 
said  road. 

3.  They  erred  in  appointing  viewers  to  assess  damages  on  the 
petitions  of  Johnston  and  Paxton  &  Galbraith,  because  no  injury  is 
set  forth  in  the  petitions  which  is  the  subject  of  compensation  out 
of  the  county  funds. 

4.  The  report  of  viewers  is  radically  defective. 

5.  John  Johnston,  who  was  a  petitioner  for  the  road,  can  not 
recover  damages  for  laying  out  and  opening  the  same  road. 

6.  The  court  erred  in  refusing  reviews  upon  the  petitions  of  the 
commissioners  of  Cumberland  county,  and  confirming  the  report  of 
viewers, 
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Graham,  for  plaintiff  in  error. 
JBiddle  and  Watts,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  was  removed  here  by  certiorari,  from 
the  court  of  quarter  sessions  of  Cumberland  county.  Several  ex- 
ceptions have  been  taken  to  the  proceedings  in  the  court  below. 

1.  The  first  exception  is,  that  the  court  of  quarter  sessions  have 
no  authority  to  lay  out  a  public  road  in  the  borough  of  Newville. 
The  question  depends  on  the  construction  of  the  act  of  assembly 
of  the  26th  of  February  1817,  to  incorporate  the  town  of  Newville. 
Unless  there  is  some  provision  in  that  act,  restricting  the  powers  of 
the  court  of  quarter  sessions  under  the  general  road  laws,  so  far  as 
respects  lots  or  lands  in  that  borough,  the  jurisdiction  of  the  court 
continues.  Upon  comparing  the  language  of  this  act  with  that  used 
in  the  act  for  incorporating"  the  town  of  Mercer,  there  appears  to 
be  no  substantial  difference  between  them,  and  the  point  has,  there- 
fore, been  already  decided  by  this  court,  in  the  case  of  the  road 
through  the  borough  of  Mercer,  14  Serg.  fy  Rawle  447,  in  which 
it  was  held  that  the  court  of  quarter  sessions  possessed  the  power 
to  lay  out  and  open  roads  through  the  borough  lots.  Great  incon- 
venience might  arise  if  the  court  of  quarter  sessions  had  not  this 
power;  for  without  such  an  authority,  it  does  not  appear  that  any 
new  road  could  be  laid  out  at  all,  notwithstanding  the  necessity  that 
is  likely  to  arise  from  time  to  time  by  the  increase  of  population  in 
boroughs  and  counties;  especially  as  many  of  these  boroughs  com- 
prehend large  tracts  laid  out  in  outlots,  often  embracing  a  circuit  of 
several  miles.  It  is  clear  that  the  charter  of  this  borough,  as  well 
as  similar  ones,  confers  only  the  power  to  regulate,  repair,  preserve, 
and  maintain  roads  and  streets,  and  not  to  lay  them  out  and  open 
them;  and  this  system,  is  adopted  by  the  legislature  in  the  new  act 
of  the  1st  April  1834,  in  relation  to  boroughs  thereafter  to  be  incor- 
porated. The  eighth  section  gives  power  to  the  town  council  to 
regulate,  improve,  repair,  and  keep  in  order,  the  roads,  streets,  lanes, 
alleys,  and  other  public  grounds,  wharves  and  landings  within 
them,  but  declares  that  nothing  therein  contained  shall  be  construed 
to  give  to  the  town  council  authority  to  lay  out  any  road,  street, 
lane,  or  alley,  within  the  borough  limits,  but  such  authority  shall  be 
vested  in  the  court  of  Quarter  Sessions  of  the  proper  county,  under 
the  general  road  laws  of  the  commonwealth.  The  case  of  the 
Easton  road,  3  Rawle  194,  has  been  relied  on  by  the  complain- 
ants. But  in  that  charter  the  language  was  peculiar;  it  was  a 
special  act,  which  was  considered  by  the  court  as  expressly  repeal- 
ing the  general  road  law,  so  far  as  respected  the  borough  of  Easton, 
and  therefore  as  restricting  the  authority  of  the  court  of  quarter 
sessions,  and  giving  exclusive  powers  to  the  local  authorities.  No 
language  is  to  be  found  in  the  act  incorporating  the  town  of  New- 
ville, like  that  contained  in  the  act  relative  to  the  borough  of  Eas- 
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ton,  and  that  case  is  distinguishable  from  the  present.  We  therefore 
think  this  exception  not  sustained. 

2.  The  second  exception  is,  that  the  court  erred  in  refusing  to 
appoint  viewers  to  view  and  vacate  the  said  road. 

It  appears  by  the  record  that  on  the  9th  of  August  1836,  certain 
inhabitants  of  Newville  petitioned  for  viewers  to  lay  out  this  road, 
who  reported  in  favour  of  it,  on  the  19th  of  November  1S36,  and 
on  the  12th  of  January  1837,  the  court  confirmed  the  report,  and 
directed  the  road  to  be  entered  of  record  and  opened,  and  an  order 
•was  issued  to  open  it.  On  the  13th  of  April  1837,  two  petitions 
were  presented  for  the  assessment  of  damages  by  jurors,  who  were 
appointed,  and  returned  assessments  of  damages  in  favour  of  the 
respective  petitioners.  On  the  17th  of  August  1837,  when  these 
reports  of  damages  came  before  the  court,  a  petition  of  forty-eight 
of  the  inhabitants  of  Newville  and  townships  adjacent,  was  pre- 
sented, setting  forth  that  the  road  "  as  laid  out  and  opened,  is  en- 
tirely useless  and  inconvenient,  and  burtherisome,  and  praying  the 
appointment  of  persons  to  view  said  road,  and  vacate  the  same, 
should  they  deem  it  expedient  and  proper  so  to  do."  This  the 
Court  refused  to  do. 

»•  The  act  of  13th  of  June  1836,  section  18,  provides,  that  "the  court 
of  quarter  sessions  shall,  within  their  respective  counties,  have  au- 
thority, upon  application  to  them  by  petition,  to  inquire  of,  and  to 
change  or  vacate  the  whole  or  any  part  of  any  private  or  public 
road,  which  may  have  been  laid  out  by  authority  of  law,  whenever 
the  same  shall  become  useless,  inconvenient,  or  burthensome,  and 
the  said  courts  shall  proceed  therein  by  views  and  reviews,  in  the 
manner  provided  for  the  laying  out  of  public  roads  and  highways." 
It  was,  no  doubt,  upon  this  section  the  petitioners  proceeded.  On 
examining,  however,  the  language  of  this  section  and  the  succeed- 
ing ones,  and  comparing  them  with  other  sections  of  this  act,  it 
seems  clear,  that  it  is  in  the  discretion  of  the  court  to  grant  the  view, 
and  not  compulsory.  Section  19  declares,  that  roads  laid  out  and 
confirmed  as  aforesaid,  but  not  opened,  may  be  vacated  and  an- 
nulled, on  the  petition  of  a  majority  of  the  original  petitioners  for 
the  road.  Section  20  says  the  courts  shall  also  have  power  in  the 
manner  aforesaid,  to  change  or  supply  by  a  new  road,  the  route  of 
any  state  road.  By  section  21,  the  said  courts,  respectively,  shall 
also  have  power  to  vacate  any  part  of  a  state  road,  &c.  Whereas  in 
the  case  of  petitions  to  lay  out  a  road,  section  1,  the  courts  shall  have 
power,  and  are  hereby  required  to  grant  a  view.  And  by  section 
7,  on  petition  of  the  owner,  (he  court  shall  appoint  six  disinterested 
persons  to  view  the  premises  and  assess  the  damages.  The  court 
had,  therefore,  a  right  to  refuse  to  appoint  viewers  to  vacate  the 
road,  if,  in  their  opinion,  the  circumstances  were  such  as  to  render 
it  improper.  This  road  had  just  been  laid  out,  and  opened,  the 
report  of  damages  had  not  even  been  finally  disposed  of;  no  expe- 
riment could  have  been  made,  by  which  it  could  be  ascertained 
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satisfactorily,  that  the  road  hud  become  useless,  burdensome,  and 
inconvenient,  and  the  parties  opposed  to  the  road  had  omitted  to 
proceed  by  the  ordinary  course  of  a  review,  to  ascertain  whether 
the  road  was  wanted,  and  to  have  it  vacated  before  it  was  opened, 
but  laid  by  until  the  road  was  opened,  and  the  persons  through 
whose  grounds  it  ran,  had  a  claim  for  damages — certainly  the  act 
of  assembly  was  not  intended  to  apply  to  a  case  of  this  kind.  The 
object  was  to  get  rid  of  roads  that  had  by  process  of  time  and  change 
of  circumstances,  become  useless  and  burthensome  to  the  public; 
But  of  these  and  other  reasons,  the  court  below  was,  in  the  first 
instance,  the  judge,  and  we  would  not  inquire  into  the  exercise  of 
their  legal  discretion,  unless  in  a  very  strong  case.  This  exception 
is,  therefore,  not  supported. 

3.  The  third  exception  is,  that  the  court  erred  in  appointing 
viewers  to  assess  damages  on  the  petition  of  Johnston,  and  of  Jiax- 
ton  and  Galbraith,  because  no  injury  is  set  forth  in  the  petitions, 
which  is  the  subject  of  compensation  out  of  the  county  funds.  The 
petition  of  Johnston  sets  forth,  that  the  road  passes  through  his  land 
in  such  a  way  as  to  do  him  great  injury,  by  the  appropriation  of 
his  land  in  width  fifty  feet,  and  making  the  remainder  of  his  ground 
into  such  a  shape  as  to  make  it  of  much  less  value.  The  7th  sec- 
tion of  the  act  of  13th  June  1836,  enacts,  that  the  owner  may, 
within  one  year,  apply  by  petition,  setting  forth  the  injury  which 
he  or  she  may  have  sustained  thereby,  and  the  persons  appointed 
are  to  view  the  premises  and  assess  the  damages,  if  any,  which  the 
petitioner  may  have  sustained.  The  9th  section  provides,  that  in 
assessing  the  damages,  the  viewers  shall  take  into  consideration  the 
advantage  derived  from  such  road  passing  through  the  land  of  com- 
plainant. Whatever  may  be  the  nature  of  the  loss  or  damage 
which  the  owner  of  the  land  sustains  by  the  road  passing  through 
his  land,  he  is  to  be  compensated  for  it,  and  it  cannot  be  pre- 
tended, that  occupying  his  land  for  a  public  road  and  lessening  the 
value  of  the  remainder,  is  not  a  damage  to  him.  It  is  unnecessary 
to  inquire  what  might  be  the  right  of  the  commonwealth  to  take 
the  land  of  individuals  for  public  highways,  without  making  com- 
pensation, under  the  original  reservation  of  six  acres  in  every  hun- 
dred for  roads,  &c.  It  is  sufficient  to  say  that  they  have  not  chosen 
to  do  so,  but  have  directed  compensation  to  the  owner,  since  the 
year  1700,  for  taking  improved  land;  and  by  the  general  road  law 
prior  to  the  present,  as  well  as  the  act  of  ISSfj,  have  awarded  com- 
pensation for  whatever  damage  or  injury  he  may  sustain — not  for 
the  soil  itself,  because  that  is  not  taken,  but  only  a  right  of  pas- 
sage. And  the  viewers  are  presumed  to  have  taken  into  conside- 
ration, as  it  was  their  duty  to  do,  as  well  the  possibility  of  the 
road  reverting  back  to  the  proprietors,  by  being  vacated  at  some 
future  day,  as  the  rights  left  to  him  under  and  over  the  highway, 
in  subservience  to  the  public  passage,  and  also  the  advantages  de- 
rived by  the  owner,  from  the  road  passing  through  his  premises, 
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which,  in  some  instances,  makes  the  residue  more  valuable  than  the 
whole  was  before,  and  in  most  cases,  gives  increased  value  to  the 
remainder.  In  some  instances,  however,  the  total  value  may  be 
lost.  These  are  considerations  which  the  jury  ought  carefully  to 
weigh  in  assessing  the  damages,  and  which  it  must  be  presumed 
they  gave  due  weight  to  in  the  present  instance.  The  same  remarks 
apply  to  the  petition  of  Paxton  &  Galbraith,  which  states  that  the 
road  occupies  three  acres  of  his  land,  and  has  destroyed  valuable 
timber  growing  thereon.  We  are,  therefore,  of  opinion  that  this 
exception  is  not  supporled. 

4.  The  fourth  exception  is,  that  the  report  of  the  viewers  is  radi- 
cally defective.     The  report,  however,  is  in  the  accustomed  form, 
and  complies  with  the  language  of  the  act  of  assembly.     No  de- 
fect has  been  pointed  out. 

5.  The  fifth  exception  is,  that  John  Johnston,  who  was  a  peti- 
tioner for  said  road,  cannot  recover  damages  for  laying  out  and 
opening  the  same.     It  has  never  been  considered  that  a  person  by 
signing  a  petition  for  a  public  road  which  should  pass  through  his 
land,  was  precluded  from  recovering  damages,  or  that  he  thereby 
released  them.     By  the  act  of  1836,  owners  of  land  generally,  are 
embraced,  and  none  are  excepted.     Though  the  proceedings  may 
take  place  on  the  request  of  such  person,  yet  the  road  is  made  for 
the  accommodation  of  the  public  at  large,  and  it  is  but  reasonable 
they  should  bear  the  loss  incurred  thereby.     It  might,  perhaps,  be 
an  argument  before  the  jury  who  assess  the  damage,  to  show  that 
such  individual's  damage  was  little  or  nothing;  yet,  perhaps  even, 
that  would  be  doubtful  unless  the  motive  were  known — but  it  does 
not  seem  to  exclude  the  party  from  the  benefits  of  the  law. 

6.  The  sixth  exception  is,  that  the  court  erred  in  refusing  reviews 
upon  the  petition  of  the  commissioners  of  Cumberland  county,  and 
confirming  the  report  of  viewers. 

This  is  a  question  as  to  the  proper  construction  of  the  recent  road 
law  of  the  13th  of  June  1836,  whether,  after  a  view  and  assessment 
of  damages  to  the  owners  of  the  land  through  which  the  road  passes, 
the  court  are  bound  to  grant  a  review  for  the  purpose  of  another 
assessment.  The  complainants  rely  on  the  general  expressions  con- 
tained in  the  25th  section  of  the  act.  "  In  all  cases  of  views  for 
any  purpose  mentioned  in  this  act,  the  respective  courts  shall,  on 
petition  of  any  person  interested,  direct  a  second  view  or  review 
for  the  same  purpose:  provided,  that  application  therefor  be  made 
at  or  before  the  next  term  of  the  said  court,  after  the  report  upon, 
the  first  view."  If  this  act  bears  the  construction  contended  for, 
it  seems  not  only  to  be  novel  in  its  provisions,  but  also  attended 
with  so  many  inconveniences  that  it  is  difficult  to  believe  it  could 
have  been  the  intention  of  the  framers  of  this  act.  No  reason  can 
be  suggested  why  a  second  assessment  of  damages  should  take 
place  whilst  the  former  assessment  remains  in  full  force  and  effect; 
and  if  a  new  assessment  is  to  be  made,  it  may  be  questioned  which 
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is  to  be  taken  as  the  sum  due;  or  if  not,  who  is  to  choose  between 
them?  If  the  right  exists  in  the  county  commissioners  or  any 
other  person,  to  have  a  review  of  every  assessment  of  damages  for 
roads,  it  is  to  be  feared  that  it  would  degenerate  into  a  source  of 
great  expense  and  litigation  in  the  different  counties,  and  the  object 
of  the  law,  which  is  to  have  these  damages  speedily  adjusted  and 
paid  over,  would  be  in  a  great  measure  defeated.  An  adequate 
remedy  is  given  to  all  parties  interested  by  the  power  possessed  by 
the  court  to  disapprove  and  set  aside  the  assessment  for  any  impro- 
priety in  the  jury  or  defect  in  the  proceedings,  and  to  award  another 
view  in  lieu  of  the  former.  On  carefully  examining,  however,  the 
whole  of  the  provisions  of  this  act,  I  am  satisfied  that  the  right  to 
a  review  does  not  extend  to  the  case  of  assessment  of  damages. 
In  the  first  place,  the  act  of  the  jury  in  these  cases  is  not  so  much 
that  of  viewers,  (though  they  are  directed  to  view  the  premises, 
and  are  frequently  termed  viewers,)  as  that  of  assessors  of  damages, 
which  is  the  great  object  of  their  appointment  and  their  main  busi- 
ness. And  in  the  80th  section  of  the  act  this  distinction  is  apparent, 
where  it  speaks  of  "all  cases  of  view,  review,  or  assessment  of 
damages."  But,  what  is  still  stronger,  the  54th  section  provides 
for  the  expense  both  of  views  and  reviews  of  roads,  whether  public 
or  private;  and  the  55th  section  provides  for  the  expense  of  a  view 
to  assess  damages  occasioned  by  a  public  or  private  road,  but  says 
nothing  of  the  expense  of  a  review  for  that  purpose,  which  it  is 
not  to  be  supposed  would  have  occurred  had  such  a  thing  been 
intended.  There  is,  therefore,  as  the  law  stands,  no  provision  for 
paying  the  expense  of  such  review.  Considering  these  circum- 
stances, and  the  manifest  uselessness  as  well  as  the  inconveniences 
of  such  a  proceeding,  we  think  the  court  below  were  right  in  re- 
fusing to  grant  a  review,  or  rather  a  second  assessment  of  damages. 
Proceedings  confirmed. 


Mann  against  Bower. 

A  justice  of  the  peace  has  not  jurisdiction  of  a  suit  by  one  joint  owner  of  a 
chose  in  action  against  the  other,  for  damages  for  a  refusal  to  prosecute  the  claim 
on  it,  by  reason  of  which  it  was  lost. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Charles  Mann  against  George  Bower.  This  suit  originated  be- 
fore a  justice  of  the  peace,  and  was  brought  into  the  common  pleas 
by  appeal. 
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The  plaintiff,  to  maintain  his  action,  made  the  following  offer: 
"To  prove  that  on  the  10th  day  of  May  1833,  John  C.  Kettle- 
man  executed  two  promissory  notes  to  George  Bovver  and  Charles 
Mann,  one  for  60  dollars,  payable  in  thirty  days;  and  the  other  for 
80  dollars,  payable  in  sixty  days,  and  delivered  the  same  to  the 
said  George  Bower  for  himself  and  the  said  Charles  Mann,  who 
had  been  dealing  as  partners  in  a  single  transaction;  that,  after 
the  said  notes  fell  due,  the  said  Mann  required  Bower,  who  had 
possession  of  the  notes,  to  collect  the  same,  which  the  said  Bower 
refused  to  do,  alleging,  at  the  same  time,  that  the  said  Kettleinan 
was  worth  thousands  of  dollars — that  at  this  time  the  said  Kettle- 
man  was  considered  and  generally  understood  to  be  in  failing  cir- 
cumstances— that  upon  the  refusal  of  the  said  Bower  to  collect  the 
amount  of  said  notes,  the  said  Charles  Mann  requested  Bower  to 
pay  him  thirty  dollars,  which  he  claimed  out  of  the  notes,  or  else 
deliver  them  up  to  him  that  he  might  collect  the  money  on  them; 
that  the  said  Bower  positively  refused  to  give  up  the  notes  to  Mann 
that  he  might  collect  them,  and  that  the  said  George  Bower  had 
the  notes  in  his  possession  in  the  year  1837,  without  having  at- 
tempted to  collect  them." 

The  defendant  objected  to  the  evidence  on  the  ground,  that  if 
given,  it  established  a  cause  of  action  of  which  a  justice  of  the 
peace  would  have  no  jurisdiction;  and  the  court  (Blythe,  president) 
rejected  the  evidence. 

•fllricks,  for  plaintiff  in  error,  cited  2  Watts  86;  3  Blac.  Com. 
159,  163;  Chit,  on  Con.  5;  7  Watts  175,  542. 

McCorrnick,  contra,  cited  2  Penn.  Rep.  293;  6  Watts  386. 

PER  CURIAM. — There  is  no  colour  of  contract  betwixt  the  par- 
ties to  give  jurisdiction  to  a  justice  of  the  peace.  The  party's  re- 
medy, if  he  has  any,  is  a  special  action  on  the  case. 

Judgment  affirmed. 
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Eichelberger  against  Sinyser. 

An  action  of  debt  upon  a  judgment  is  not  supported  by  a  decree  of  the  Su- 
preme Court,  upon  an  appeal  from  the  orphans'  court,  settling  a  guardianship 
account.  It  is  not  such  a  judgment  as  will  support  an  action  of  debt. 

On  the  plea  of  nul  tiel  record,  in  an  action  on  a  judgment,  a  variance  as  to 
amount,  betwixt  the  judgment  produced,  and  the  judgment  laid,  is  fatal. 

ERROR  to  the  common  pleas  of  York  county. 

George  Eichelberger  against  Jacob  Smyser.  This  was  an  action 
of  debt,  in  which  the  plaintiff  declared  as  follows: 

"  The  plaintiff  complains  against  the  defendant  of  a  plea  that  he 
render  him  eight  hundred  and  fifty  dollars  and  ninety-six  cents, 
which  to  him  he  owes  and  unjustly  detains.  For  that  heretofore, 
to  wit,  in  the  term  of  June,  in  the  year  1835,  in  the  Supreme  Court 
of  the  commonwealth  of  Pennsylvania,  by  the  consideration  of  said 
court,  the  plaintiff  recovered  against  the  defendant  the  aforesaid 
sum  of  money  as  by  the  record  of  said  court,  remaining  in  said 
court,  manifestly  appears,  which  said  recovery  remains  in  full  force 
and  unsatisfied.  Yet  the  defendant,  though  often  requested,  hath 
not  as  yet  paid  the  aforesaid  money,  or  any  part  thereof,  but  to  pay 
the  same  hath  hitherto  refused,  and  still  doth  refuse,  to  the  damage 
of  the  plaintiff  one  thousand  dollars." 

The  defendant  pleaded  nul  tiel  record  and  payment,  replication 
non  solvit.  Issue. 

To  maintain  his  action,  the  plaintiff  gave  in  evidence  the  account 
of  the  defendant  as  guardian  of  the  plaintiff,  settled  by  a  decree  of 
the  orphans'  court,  and  an  appeal  to  the  Supreme  Court,  and  the 
decree  of  that  court  as  follows:  "  Decree  of  the  orphans'  court  re- 
versed, so  far  as  relates  to  items  2,4, 5,  7  and  8,  which  are  ordered 
to  be  stricken  out  of  the  account,  and  decree  confirmed  as  to  the 
residue."  It  did  not  appear  that  any  further  action  of  the  orphans' 
court  was  had  on  the  subject,  before  this  action  was  brought. 

The  cause  was  tried  in  the  court  below,  and  a  verdict  rendered 
for  the  plaintiff  for  850  dollars  96  cents,  with  interest  from  the  date 
of  the  decree. 

On  the  argument  of  a  motion  for  a  new  trial,  the  court  below 
granted  it,  and  entered  judgment  for  the  defendant  on  the  plea  of 
mil  tiel  record. 

Errors  assigned: 

1.  In  rendering  judgment  on  the  plea  of  nul  tiel  record  for  the 
defendant. 

VIII. Q* 
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2.  The  jury  having  found  a  verdict  for  the  plaintiff,  the  court,  on 
the  argument  of  a  rule  to  show  cause  why  a  new  trial  should  not 
be  granted,  ordered  a  new  trial,  and  rendered  judgment  for  the  de- 
fendant, on  the  plea  of  mil  tiel  record. 

3.  The  court  erred  in  rendering  judgment  on  the  plea  of  nul  tiel 
record,  before  the  cause  was  at  issue  on  that  plea. 

4.  The  court  erred  in  rendering  judgment  on  the  plea  of  nul  liel 
record,  without  giving  the  defendant  in  error  a  day  to  bring  in  the 
record. 

Fisher,  for  plaintiff  in  error,  cited  4  Walls  34;  act  of  the  29th 
of  March  1832,  Sir.  Purd.  759;  act  of  the  IGth  of  June  1836,  sect. 
11;  Salk.  Rep.  23. 

Mayer  and  Evans,  contra,  cited  14  Serg.  fy  Rawle.  255:  6  Serg. 
Sf  Rawle  464;  2  Strange  1171;  1  Wash.  C.  C.  330;  9  Johns.  287. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  ,T. — This  is  an  action  of  debt,  in  which  the  plaintiff  de- 
clares for  the  sum  of  eight  hundred  arid  fifty  dollars  and  ninety- 
six  cents.  For  that  in  the  supreme  court,  &c.  by  the  consideration 
of  the  said  court,  the  plaintiff  recovered  against  the  defendant  the 
sum  of  eight  hundred  and  fifty  dollars  and  ninety-six  cents,  &c. 

The  defendant  pleads  mil  tiel  record,  nil  debet  and  payment, 
and,  on  the  trial,  the  plaintiff  recovered  nine  hundred  and  sixty  nine 
dollars  and  two  cents. 

The  defendant  moved  the  court  for  a  new  trial,  and  on  the  7th 
of  May  1839,  the  court  awarded  that  a  new  trial  be  granted,  and 
that  there  be  judgment  for  the  defendant  on  the  plea  of  nul  tiel 
record. 

The  plea  of  mil  fie  I  record  goes  to  the  whole  of  the  plaintiff's 
declaration;  the  judgment,  therefore,  in  that  plea  is  a  judgment  in 
chief  which  puts  an  end  to  the  action.  The  award  of  a  new  trial 
is  clearly  an  error,  as  there  is  nothing  to  try,  arid  it  would  be  with- 
out precedent  to  make  such  an  order,  to  give  the  plaintiff  an  oppor- 
tunity to  alter  his  whole  cause  of  action. 

On  the  argument,  the  plaintiff  brought  into  court  the  record  of 
a  decree  of  the  supreme  court,  on  an  appeal  from  the  orphans' 
court  of  York  county,  on  the  account  of  Jacob  Smyser,  guardian 
of  George  F.  Eichelberger,  the  plaintiff.  The  court  entry  on  that 
record  was,  that  the  decree  of  the  orphans'  court  be  reversed,  so 
far  as  relates  to  items  2,  4,  5,  7  and  8,  which  are  ordered  to  be 
stricken  out  of  the  account,  and  the  decree  confirmed  as  to  the  re- 
sidue. This,  although  apparently  a  loose  proceeding,  is  neverthe- 
less the  usual  manner  in  which  such  decrees  are  made.  Nor  is  this 
course  productive  of  any  inconvenience,  as  the  record  is  remitted  to 
the  orphans'  court,  who  make  the  alteration  in  conformity  to  the 
opinion  of  the  supreme  court,  and  carry  the  decree  of  the  court 
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into  effect,  by  attachment  and  sequestration;  or,  when  that  course 
is  not  advisable,  the  decree  may  be  enforced  by  an  action  of  debt 
or  assumpsit,  in  the  common  law  courts.  For  the  latter  case,  the 
record  in  the  orphans'  court  is  evidence  of  the  debt,  and  conclusive 
as  to  the  subject  matter  of  the  decree.  By  the  act  of  the  29th  of 
March  1332,  the  orphans'  court  is  declared  to  be  a  court  of  record, 
with  all  the  qualities  and  incidents  of  a  court  of  record  at  common 
law.  Matters  within  their  jurisdiction  cannot  be  reversed  or  avoid- 
ed collaterally,  but  only  on  an  appeal  to  the  supreme  court.  But 
although  the  act  gives  this  conclusive  effect  to  the  decree  of  the  or- 
phans' court,  yet  it  was  not  supposed  to  change  the  nature  of  the 
decree  intOja  judgment,  quod  recupe.ret,  which  seems  to  have  been 
the  impression  of  the  plaintiff's  counsel.  In  that  respect  it  remains 
as  before  the  passage  of  the  act,  as  was  held  in  Ramsay's  Appeal, 
4  Watts  71.  In  that  case  it  is  decided  that  a  transcript  of  a  balance 
found  in  the  hands  of  an  executor  or  administrator,  upon  the  settle- 
ment of  his  account,  filed  in  the  common  pleas,  is  not  a  judgment. 
Although  such  balances,  when  certified  transcripts  are  filed  in  the 
court  of  common  pleas,  are  liens  on  the  real  estate  of  the  executor, 
&c.,  yet  the  act  makes  the  balance  a  lien  without  any  intention  on 
the  part  of  the  legislature  to  alter  the  character  of  the  debt  in  other 
respects.  For  this  reason  it  was  decided  that  they  were  not  entitled 
to  come  on  the  personal  assets  of  the  deceased,  as  judgment,  but  as 
simple  contract,  creditors.  The  act  of  1832  provides  that  actions  of 
debt,  or  a  scire  facias,  may  be  instituted  in  the  court  of  common 
pleas,  to  recover  such  balances,  but  it  is  nowhere  said  that  such 
action  shall  lie,  when  no  lien  has  been  created,  by  filing  the  tran- 
script of  the  balance  in  that  court.  If  the  transcript  has  not  the 
qualities  of  a  judgment,  it  would  seem  to  follow  that  the  decree, 
from  which  the  transcript  was  taken,  cannot  be  so  considered.  It 
was  because  the  decree  was  a  simple  contract,  creating  no  lien  on 
the  estate  of  the  accountant,  that  the  legislature,  for  remedy  there- 
of, passed  the  act  of  1832.  Ramsay's  Appeal  was  the  case  of  an 
administrator,  but  in  this  respect  no  difference  is  perceived  between 
the  account  of  an  administrator  and  a  guardian.  A  decree  of  the 
orphans'  court,  on  the  account  of  a  guardian,  is  conclusive  on  both 
parties  up  to  the  time  the  ward  attains  the  age  of  twenty-one. 
Crowell's  Appeal,  2  Watts  295. 

Payments  made  by  the  guardian  would  be  a  defence  to  a  suit  to 
enforce  the  decree,  although  every  previous  transaction  between 
the  parties  would  be  concluded  by  the  decree.  By  the  llth  section 
of  the  act  of  the  29th  of  March  1832,  compliance  with  an  order  or 
decree  of  the  orphans'  court  may  be  enforced  by  attachment  or 
sequestration,  or  in  case  of  a  decree  for  the  payment  of  money 
against  a  party  who  has  appeared,  the  complainant  may  have  a 
writ  of  execution,  in  the  nature  of  a  writ  of  scire  facias.  Besides, 
as  has  been  before  intimated,  the  party  may  have  redress  by  action 
of  debt,  or  assitmpsit,  in  which  the  decree  is  but  inducement,  or 
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evidence  of  the  debt;  but  we  can  perceive  no  colour  for  the  idea  that 
the  decree  may  be  declared  on  as  a  judgment  of  the  court.  In  the 
case  at  bar,  no  specific  sum  was  ascertained  by  the  court  before  the 
commencement  of  the  suit.  This  is  a  practice  not  to  be  commended, 
although  I  am  not  prepared  to  say  that,  if  this  were  the  only  objection, 
we  would,  for  this  reason  alone,  reverse  the  judgment.  As  it  depends 
on  calculation  only,  we  might  apply  the  maxim  id  cert  urn  est  quod 
cerium  reddi  polest.  We  would,  however,  recommend  that  here- 
after, the  decree  shoufd  be  put  into  form  before  suit  brought,  or  be- 
fore application  for  any  of  the  remedies  given  by  the  act.  But  in 
the  case  at  bar,  the  plea  of  mil  tiel  record  is  not  only  sustained  on 
the  principle  indicated,  but  also  because  the  amount  declared  on  and 
the  record  do  not  agree.  The  case  of  Coy  v.  Hyman,  2  Strange 
1171,  shows  the  strictness  of  the  court,  as  to  a  variance.  The 
plaintiff  obtained  judgment  for  388  pounds  I  penny.  In  debt  there- 
on, he  described  it  as  a  judgment  for  388  pounds  only,  omitting  the 
penny;  the  defendant  pleaded  mil  tiel  record,  and  on  issue  joined, 
insisted  on  the  variance.  This  the  court  held  to  be  fatal,  nor  would 
they  allow  the  plaintiff  to  amend,  by  entering  a  remittitur  of  the 
penny.  Here,  on  no  principle  of  calculation,  can  the  amount  de- 
creed be  made  to  correspond  with  the  calculation. 
Judgment  for  defendant. 


Lamb  against  Lamb. 

"  When  my  land  is  sold,  and  the  youngest  child  comes  to  full  age,  and  each 
has  received  their  share  as  above  stated,  and  there  is  any  yet  remaining',  it  is  my 
request  that  what  remains  shall  be  equally  divided  betwixt  the  surviving  heirs:" 
Held,  to  be  a  contingent  legacy,  payable  when  his  youngest  child  came  of  age, 
and  to  those  residuary  legatees  only  who  survived  at  that  period. 

ERROR  to  the  common  pleas  of  Centre  county. 

David  Lamb,  James  Brown  and  wife,  and  others,  children  of 
Samuel  Lamb,  deceased,  against  John  Beck,  executor  of  Samuel 
Lamb,  deceased. 

This  was  an  amicable  action,  to  determine  the  legal  construction 
of  the  will  of  Samuel  Lamb,  in  which  the  following  case  was 
stated. 

On  the  5th  day  of  June  1819,  Samuel  Lamb,  of  Walker  town- 
ship, Centre  county,  Pennsylvania,  made  his  last  will  and  testa- 
ment, and  died  on  or  about  the  7th  day  of  September  1819.  He  pro- 
vided as  follows,  viz:  "  I  give  and  bequeath  to  my  daughter  Mary, 
a  feather  bed  and  bedstead,  and  bedding,  that  which  is  commonly 
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called  her  own  bed,  together  with  her  choice  of  the  cows  now  be- 
longing to  me,  and  her  own  spinning  wheel,  and  a  large  pine  chest; 
and  at  the  end  of  two  years  after  the  administration  of  this  will,  to 
receive  the  sum  of  twenty  dollars,  and  the  sum  of  twelve  dollars, 
yearly,  and  every  year,  until  my  youngest  surviving  child  comes  of 
lawful  age.  To  my  daughter  Margaret,  or  Peggy,  I  will  and  be- 
queath a  feather  bed  and  bedstead,  and  the  bedding  that  belongs, 
commonly  called  her  own  bed,  together  with  a  cow,  her  choice  after 
Mary  has  chosen,  and  her  spinning  wheel,  together  with  twenty 
dollars,  at  the  end  of  three  years  after  the  execution  of  this  will. 
To  my  daughter  Kitty  King,  I  will  and  bequeath  a  bed  and  bedding, 
known  by  the  name  of  my  own  bed,  together  with  forty  dollars  in 
cash,  at  the  end  of  six  years  as  above.  My  daughter  Nancy,  mar- 
ried to  William  Moore,  blacksmith,  has  received  what  makes  her 
equal  to  my  daughters  above  mentioned.  If  it  is  the  will  of  God 
to  remove  me  from  this  his  footstool  by  this  visitation,  it  is  my  will 
that  my  estate,  real,  personal  and  mixed,  be  put  to  sale  as  soon  as 
it  shall  be  thought  best,  and  the  proceeds  thereof  to  be  put  to  the 
best  use,  for  the  benefit  of  the  children,  when  my  lawful  debts  are 
all  paid.  My  sons  Manners,  David,  William,  Samuel  and  John 
James,  the  two  first  mentioned  is  at  the  age  to  choose  their  own 
guardians  and  the  trades  they  would  like  best.  My  three  youngest 
sons,  together  with  my  daughter  Hetty,  to  have  guardians  chosen 
for  them,  and  to  be  taken  care  of  in  the  best  manner  the  executors 
can  devise.  I  also  will  and  devise  that  my  eldest  son  Manners, 
when  he  arrives  at  the  lawful  age  of  twenty-one  years, to  receive  the 
sum  of  one  hundred  and  twenty  dollars,  if  on  hand,  if  not,  as  much 
as  the  executors  thinks  they  can  spare  from  the  younger  children. 
My  other  sons,  as  they  come  of  age,  to  receive  the  same  amount  as 
Manners  receives.  My  daughter  Hetty,  being  of  tender  age,  is  to 
receive  an  equal  share  with  my  sons,  when  she  comes  of  the  age 
of  eighteen.  If  any  of  the  children  should  be  removed  by  death, 
before  they  receive  their  shares  of  the  above  division,  then,  and  in 
that  case,  an  equal  divide  is  to  be  made  of  their  part  amongst  the 
surviving  heirs,  unless  any  of  them  have  married  and  has  chil- 
dren; in  that  case,  their  share  to  go  to  their  own  children.  When 
my  youngest  child  is  come  to  full  age,  and  each  has  received  their 
share  as  above  stated,  and  there  is  any  yet  remaining,  it  is  my  re- 
quest that  what  remains  shall  be  equally  divided  betwixt  the  sur- 
viving heirs."  And  appointed  John  Beck  and  William  McKillen 
executors  of  his  last  will  and  testament,  who,  on  the  7th  of  Sep- 
tember 1819,  took  upon  themselves  the  administration  thereof. 
Mary  Lamb,  the  eldest  daughter,  died  on  the  5th  day  of  September 
1820,  under  age,  unmarried,  and  without  issue.  Peggy  Lamb,  the 
second  daughter,  died  on  the  17th  day  of  June  1 820,  unmarried,  and 
without  issue.  Nancy,  the  wife  of  William  Moon,  died  on  the 
8th  day  of  October  1820,  leaving  her  husband,  William  Moore,  who 
is  yet  in  full  life,  and  a  daughter,  surviving  her.  The  daughter  of 
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Nancy  died  in  1823,  a  minor,  unmarried,  and  without  issue.  The 
youngest  child  of  Samuel  Lamb,  the  testator,  John  James,  arrived 
at  full  age  on  the  14th  day  of  February  A.  D.  1838.  The  executors 
of  the  last  will  and  testament  of  the  said  Samuel  Lamb,  in  the 
month  of  October  1830,  sold  the  real  estate  of  the  said  Samuel 
Lamb,  in  pursuance  of  the  authority  vested  in  them  by  the  will; 
and  the  defendant,  the  surviving  executor,  has  in  his  hands  four 
hundred  and  eleven  dollars  and  thirty-eight  cents,  being  the  one- 
seventh  of  the  net  proceeds  of  the  purchase-money  of  the  real 
estate. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plain- 
tiffs, are  entitled  to  recover  from  the  defendant,  the  surviving  ex- 
ecutor, the  said  sum  of  four  hundred  and  eleven  dollars  and  thirty- 
eight  cents;  if  the  court  should  be  of  opinion  that  he  is,  then 
judgment  to  be  entered  for  the  plaintiffs  for  the  said  sum  of  four 
hundred  and  eleven  dollars  and  thirty-eight  cents,  from  which  the 
costs  of  this  action  are  to  be  taken.  If  the  court  should  be  of 
opinion  that  he  is  not,  then  judgment  to  be  entered  generally  for 
the  defendant. 

The  court  below  gave  judgment  for  the  defendant,  which  was 
in  favour  of  the  husband  of  Nancy  Moore,  deceased. 

McAllister,  for  plaintiff  in  error,  cited  12  Vez.  95;  1  Roper  on 
Leg.  378,  403. 

M'Manus  and  Blanchard,  for  defendant  in  error,  cited  6  Bin. 
422. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  chancery  books  are  full  of  very  nice  distinctions, 
as  to  what  words  give  a  vested  legacy;  and  the  amount  of  the  whole 
seems  to  be,  that  scarcely  any  form  of  expression  can  be  used  on 
which  alone  reliance  can  be  placed.  The  whole  will  is  to  be  taken 
into  consideration,  and  the  intention  of  the  testator  is  to  be  gathered 
from  it;  and  if  that  can  be  discovered,  every  rule  of  construction 
is  to  give  way  to  it.  The  intention  governs,  unless  it  contradicts 
some  better  doctrine  of  the  law. 

One  of  the  rules  is,  that  where  there  is  no  substantive  gift  of  the 
legacy  until  the  time  when  it  is  payable,  it  does  not  vest  until  then. 
Here  the  only  matter  in  dispute  is  the  residue  after  the  payment  of 
debts,  and  certain  provisions  for,  or  legacies  to,  each  of  his  children. 
These  provisions  are  in  amount  or  time  of  payment,  or  both,  differ- 
ent to  each  child.  When  his  land  is  sold  and  "  the  youngest  child 
comes  to  full  age,  and  each  has  received  their  share  as  above  stated, 
and  there  is  any  yet  remaining,  it  is  my  request  that  what  remains 
shall  be  equally  divided  betwixt  the  surviving  heirs."  It  is  this 
residue  alone  which  is  in  dispute — we  must  decide  how  it  is  to  go; 
and  it  is  neither  mentioned  nor  alluded  to  until  it  is,  by  this  sen- 
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tence,  given  to  the  surviving  heirs.  It  is  not  a  gift,  and  a  time  for 
payment  afterwards;  it  is  not  given  until  the  time  of  payment. 

The  provision  for  his  family,  at  the  discretion  of  his  executors, 
and  the  payment  of  the  legacies  to  the  sons,  if  so  much  could  be 
spared  from  the  younger  children,  are  only  directions  as  to  the  income 
or  interest.  That  income  or  interest  is  given  to  be  used  for  all  the 
minors  living  at  the  time.  The  residue  is  given  to  the  survivors, 
when  all  previous  legacies  are  paid  and  the  youngest  son  is  of  age. 
See  12  Vezey  75;  1  Roper  on  Legacies  378. 

I  am  aware  that  when  a  legacy  is  given  in  words  which  would 
appear  to  make  it  contingent,  yet  if  the  interest  is  given  to  support 
the  legatee,  it  has,  in  some  cases,  been  held  a  vested  legacy.  The 
words  of  the  will  may,  however,  prevent  this.  See  1  Roper  397, 
3  Jltk.  319;  3  Bro.  ParL  365,  373,  and  the  cases  there  cited. 

There  is,  however,  a  class  of  cases  which  come  under  another 
division.  I  mean  as  to  the  vesting  and  divesting  of  legacies,  where 
there  is  a  limitation  over  on  a  particular  event. 

It  is  settled,  a  legacy  may  be  given  absolutely,  or  on  a  contin- 
gency within  a  limited  time;  and  where,  from  the  words  of  bequest, 
it  would  be  called  a  vested  legacy,  it  is  said  to  divest  on  the  contin- 
gency which  carries  it  over  to  another.  The  plain  meaning  of  this 
clause  is,  that  if  all  his  children  are  living  when  the  youngest  child 
comes  of  age,  the  residue  is  to  be  divided  among  all:  if  any  are 
dead,  their  proportions  are  given  to  those  who  at  that  time  are 
living;  it  is  to  be  equally  divided  among  his  surviving  heirs.  See 
1  Roper  403  et  seq. 

Here  is  no  uncertainty,  and  no  doubt  can  be  raised.  Particular 
legacies  had  been  given  to  each  child;  these  were  to  be  paid  before 
the  last  clause  took  effect.  And  if  any  had  died  before  his  youngest 
son  came  of  age,  provision  is  made  for  that  case;  he  had  in  the  very 
previous  sentence  contemplated  the  death  of  some;  in  the  last  sen- 
tence he  gives  the  residue  to  his  then  surviving  heirs. 

Judgment  reversed,  and  judgment  for  plaintiff. 
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Strohecker  against  The  Farmers'  Bank. 

The  assignment  of  a  bond  by  an  attorney  in  fact,  in  terms  different  from  his 
authority,  is  not  admissible  to  establish  a  right  in  the  assignee  to  the  money 
secured  by  it. 

ERROR  to  the  common  pleas  of  Berks  county. 

This  was  an  issue  under  the  act  of  the  16th  of  April  1827,  to 
try  the  right  of  the  Farmers'  Bank  of  Reading  to  money  in  court 
which  arose  out  of  I  he  sale  of  the  real  estate  of  John  Garber;  in 
which  the  Bank  was  plaintiff  and  Leah  Strohecker  was  defendant. 

The  question  on  the  trial  had  regard  to  the  admissibility  in  evi- 
dence of  an  assignment  of  a  bond  of  William  Sharman  to  Daniel 
Strohecker,  dated  the  6th  of  August  1819,  conditioned  for  the  pay- 
ment of  1903  dollars  24  cents  one  year  after  date  with  interest; 
which  was  offered  by  the  plaintiff. 

The  assignment  was  made  in  pursuance  of  the  following  power 
of  attorney: 

Know  all  men  by  these  presents,  That  Daniel  Strohecker,  of  Chi- 
lisqnuque  township.  Northumberland  county,  yeoman,  and  Leah, 
his  wife,  have  authorised  and  empowered,  and  by  these  presents 
do  authorise  and  empower  John  Strohecker,  of  the  borough  of 
Reading,  Berks  county,  for  them  and  in  their  name,  to  assign, 
transfer,  and  set  over,  to  the  Farmers'  Bank  of  Reading,  a  certain 
bond,  dated  the  6th  day  of  August  A.  D.  1819,  of  nineteen  hundred 
and  three  dollars  twenty-four  cents,  or  thereabout,  payable  in  one 
year  thereafter,  with  interest,  from  William  Sharman  to  said  Daniel 
Strohecker,  both  intermarried  with  the  daughters  and  heirs  of  John 
Garber,  deceased,  in  satisfaction  of  part  or  in  the  whole  (as  the  case 
may  be)  of  a  note  due  said  Farmers'  Bank,  by  the  said  John  Stro- 
hecker, and  further  to  do,  execute,  perform  and  finish  all  and  sin- 
gular the  acts,  matters  and  things,  which  shall  be  expedient  and 
necessary,  touching  and  concerning  the  premises,  as  fully  and  effec- 
tually to  all  intents  and  purposes  whatsoever,  as  they  the  said 
Daniel  Strohecker  and  Leah  his  wife,  or  either  of  them  might  or 
could  do  in  and  about  the  same,  and  being  personally  present,  and 
whatsoever  he,  the  said  John  Strohecker,  shall  lawfully  do  or  cause 
to  be  done  in  and  about  the  premises,  by  virtue  of  these  presents, 
they  do  hereby  ratify,  allow  arid  confirm:  In  witness  whereof,  the 
said  parties  to  these  presents  have  hereunto  set  their  hands  and 
seals  the  31st  day  of  August  A.  D.  1820. 

DANIEL  STROHECKER,  [L.  s.] 
LEAH  STROHECKER,     [L.  s.] 
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Assignment. 

For  a  valuable  consideration  to  me  in  hand  paid  by  the  Farmers' 
Bank  of  Reading,  (and  by  virtue  of  a  letter  of  attorney  from  Daniel 
Strohecker  and  Leah  Strohecker  his  wife,  to  me,  dated  the  thirty- 
first  day  of  August  A.  D.  1820,  and  duly  recorded  in  the  office  for 
recording  of  deeds,  &c.,  at  Reading,  Berks  county,  in  book  A,  vol. 
31,  page  415,)  I  do  assign  and  set  over  the  within  obligation,  and 
all  moneys  due  and  to  become  due  thereon,  unto  the  Farmers' 
Bank  of  Reading  aforesaid,  and  their  assigns,  and  in  case  the  same 
cannot  be  recovered  of  the  within  named  William  Sharman,  then  I 
do  promise  and  agree  to  pay  the  amount  thereof,  together  with  all 
charges  thereupon  accruing,  unto  the  Farmers'  Bank  of  Reading 
aforesaid,  or  their  assigns.  Witness  my  hand  and  seal,  September 
14th  A.  D.  1820.  JOHN  STROHECKER.  [L.  s.] 

Sealed  and  delivered  in  the  presence  of  us, 
THOMAS  CHADWICK, 
JOHN  S.  HIESTER. 

To  the  admission  of  these  papers  in  evidence  to  establish  the 
plaintiff's  right  to  any  part  of  the  money  in  court,  objection  was 
made  by  the  defendant,  but  the  court  below  overruled  the  objection, 
and  permitted  the  same  to  be  read,  to  which  exception  was  taken 
by  the  defendant. 

Hoffman  and  Greenough,  for  plaintiff  in  error,  cited  7  Watts 
116;  5  Serg.  Sf  Rawle  427,  430;  9  Co.  76;  2  Caines  66:  8  Wheat. 
201;  1  Greenleaf  231;  14  Serg.  fy  Rawle  331;  7  Mass.  Rep.  14; 
16  Mass.  Rep.  42;  7  Monroe  356;  1  Missouri  205;  2  Watts  136. 

Smith,  for  defendant  in  error,  cited  6  Watts  136. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  defendants  in  error,  being  the  plaintiffs  below, 
claimed  to  be  the  rightful  owners  and  holders  of  a  bond,  executed 
by  William  Sharman  on  the  6th  day  of  August  1819,  binding  him- 
self to  Daniel  Strohecker  in  the  sum  of  three  thousand  eight  hund- 
red and  six  dollars  and  forty-nine  cents,  to  be  paid  to  the  said  Daniel, 
his  acting  attorney,  &c.,  conditioned,  however,  for  the  payment  of 
one  thousand  nine  hundred  and  three  dollars  and  twenty-four  cents, 
by  the  said  William  Sharman,  with  lawful  interest  thereon,  from 
its  date,  which  is  the  same  of  its  execution,  to  the  said  Daniel  Stro- 
hecker, in  one  year  thereafter.  The  real  estate  of  William  Sharman, 
or  at  least  a  part  of  it,  had  been  sold  by  the  sheriff,  under  the  autho- 
rity of  judicial  process,  and  the  money  arising  therefrom,  brought 
into  court  for  appropriation.  And  it  would  also  seem,  according  to 
the  understanding  of  the  parties,  that  the  party  justly  entitled  to 
demand  and  receive  the  money  due  on  the  bond,  whoever  he 
might  be,  was  to  be  paid  the  same  out  of  a  balance  of  the  money 

VIII. R 
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still  remaining  in  court  unappropriated.  The  defendants  below, 
claimed  a  right  to  receive  the  money  due  on  the  bond,  under  an  as- 
signment of  it  to  them  by  John  Strohecker,  bearing  date  the  14th 
day  of  September  1820.  The  only  right  or  authority,  which  John 
Strohecker  appears  to  have  had  for  making  an  assignment  of  the 
bond,  is  a  letter  of  attorney  from  Daniel  Strohecker,  the  obligee, 
dated  the  31st  of  August  1820.  This  letter  of  attorney  was  executed 
by  Daniel  Strohecker  and  his  wife,  under  their  respective  hands 
and  seals,  authorising  John  Strohecker,  in  their  names,  to  assign 
the  bond  to  the  defendants  in  error,  in  satisfaction  of  part,  or  in 
the  whole,  (as  the  case  might  be,)  of  a  note  due  them  by  the  said 
John  Strohecker.  The  assignment  is  as  follows:  "  For  a  valuable 
consideration  to  me  in  hand  paid,  by  the  Farmers'  Bank  of  Head- 
ing, (and  by  virtue  of  a  letter  of  attorney  from  Daniel  Strohecker, 
arid  Leah  Strohecker,  his  wife,  to  me,  dated  the  thirty-first  day  of 
August  A.  D.  1820,  and  duly  recorded  in  the  office  for  recording  of 
deeds,  &c.  at  Reading,  Berks  county,  in  book  A,  vol.  31,  p.  415,) 
1  do  assign  and  set  over  the  within  obligation,  and  all  moneys  due, 
and  to  become  due  thereon,  unto  the  Farmers'  Bank  of  Reading 
aforesaid,and  their  assigns,and  in  case  the  same  cannot  be  recovered 
of  the  within  named  William  Sharman,  then  /  do  promise  and 
agree  to  pay  the  amount  thereof,  together  with  all  charges  there- 
upon accruing  unto  the  Farmers'  Bank  of  Reading  aforesaid,  or 
their  assigns.  Witness  my  hand  and  seal,  September  14th,  A.  D., 
1820,  John  Strohecker,  (seal.)  Sealed  and  delivered  in  presence  of 
us,  Thomas  Chadwick,  John  S.  Hiester." 

The  question  then  raised  here,  is,  Did  any  right  or  title,  either 
legal  or  equitable,  to  the  bond,  pass  under  this  assignment  to  the 
defendants  in  error?  It  is  very  clear  that  the  legal  title  was  not 
thereby  transferred;  because  that  being  vested  in  Daniel  Strohecker, 
the  obligee,  could  only  be  passed,  according  to  the  act  of  assembly, 
by  an  assignment  in  writing  made  and  executed  in  the  name  and 
under  the  hand  and  seal  of  the  obligee,  either  by  himself  in  person, 
or  by  his  attorney  in  fact,  legally  authorised  to  do  so.  And  though 
the  letter  of  attorney  gave  full  power  to  John  Strohecker  to  execute 
and  make  such  assignment  of  the  bond,  in  the  name  of  Daniel  Stro- 
hecker, to  the  defendants  in  error,  yet  it  is  perfectly  clear  that  he 
did  not  do  so.  The  assignment  throughout,  purports  to  be  made  by 
John  Strohecker,  the  attorney,  in  his  name,  and  not  by,  or  in  the 
name  of  Daniel  Strohecker,  his  constituent,  the  obligee  in  the  bond, 
arid  to  be  signed  and  sealed  by  John  Strohecker  for  himself  indivi- 
dually, and  not  for  or  on  behalf  of  Daniel  Strohecker.  And  in  fact, 
it  would  rather  seem  to  have  been  the  understanding  of  John  Stro- 
hecker and  the  defendants  in  error,  at  the  time  of  executing  the 
assignment,  that  it  should  be  so,  because  it  contains  a  covenant,  in 
case  the  amount  due  on  the  bond  could  not  be  recovered  from  the 
obligor,  that  then  the  assignor  should  pay  the  same,  together  with 
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all  charges  accruing  thereon,  to  the  defendants  in  error  or  their 
assigns.  But  it  is  manifest,  from  the  terms  of  the  letter  of  attorney, 
which  are  free  from  all  ambiguity  or  doubt  in  this  respect,  that  the 
attorney  had  no  authority  to  make  such  engagement  on  behalf  of 
his  constituent;  and  as  the  defendants  in  error  must  be  presumed  to 
have  known  this  at  the  time,  the  natural  inference  would  seem  to 
be,  that  they  considered  the  assignment  the  act  and  deed  of  the  at- 
torney, and  as  such  binding  him,  and  not  that  of  the  obligee  in  the 
bond.  The  principle  of  Heffernan  v.  Addams,  7  Watts  116,  and 
of  the  cases  there  cited,  shows  most  clearly,  that  the  assignment  in 
question  cannot  be  regarded  in  law  as  the  act  and  deed  of  Daniel 
Strohecker  the  obligee  in.  the  bond;  and  consequently  the  defend- 
ants in  error  cannot  be  considered  in  law  as  the  assignees  of  it. 
Then  what  is  there,  in  this  case,  tending  to  show  or  establish  a 
claim  to  it,  on  their  part,  in  equity?  It  is  said  that  Daniel  Stro- 
hecker was  the  son  of  John  Strohecker,  but  it  is  not  pretended,  nor 
is  there  a  spark  of  evidence  in  the  case  going  to  prove  it,  that  Daniel 
Strohecker  was  indebted  or  liable  to  the  defendants  in  error,  in  any 
way  whatever,  for  the  money  or  debts  owing  to  them  to  secure  the 
payment  of  which  the  bond  is  alleged  on  their  part,  to  have  been 
assigned  to  them.  Neither  does  it  appear,  nor  is  it  pretended,  in- 
deed, that  Daniel  Strohecker  ever  received  any  thing  for  the  bond, 
either  from  the  defendants  in  error,  or  from  John  Strohecker.  Nei- 
ther does  it  appear  that  the  defendants  in  error  gave  up  or  surren- 
dered any  right  which  they  had  at  the  time,  as  a  consideration  for 
obtaining  an  assignment  of  the  bond  from  John  Strohecker,  which 
would  be  lost  to  them  unless  they  obtain  the  money  due  on  it. 
Consequently,  if  they  fail  to  get  the  money  due  on  the  bond,  it 
does  riot  appear  that  their  condition  is  worse  than  it  would  have 
been  had  they  never  gotten  an  assignment  of  it.  But  this  is  not 
all.  For  it  is  very  apparent  from  the  face  of  the  letter  of  attorney, 
and  the  terms  of  the  assignment,  that  the  defendants  in  error  ob- 
tained the  assignment  of  the  bond  upon  terms  altogether  different 
from,  and  in  fact,  contrary  to  what  appears  to  have  been  plainly  in- 
tended by  the  obligee.  By  the  express  words  of  the  letter  of  attor- 
ney, he  declares  that  the  assignment,  if  made,  shall  be  "in  satis- 
faction of  part,  or  in  whole  (as  the  case  may  be)  of  a  note  due  said 
Farmers'  Bank,  by  the  said  John  Strohecker."  But  the  assignment, 
instead  of  being  taken  in  satisfaction  or  discharge  of  a  debt  owing 
to  the  Bank  by  John  Strohecker  upon  a  note,  or  as  a  satisfaction 
for  the  consideration  of  the  assignment,  whatever  it  may  have  been, 
seems  rather  to  have  been  taken  as  a  collateral  security  only;  or  at 
most  not  as  a  satisfaction,  because  John  Strohecker  is  expressly 
bound  by  the  assignment,  to  make  the  payment  of  the  bond  good 
if  the  amount  thereof  cannot  be  recovered  from  the  obligor.  It  may 
be  said,  that  it  could  not  make  any  material  difference  to  the  obligee, 
whether  the  Bank  took  the  bond  in  satisfaction,  or  as  a  collateral 
security  for  the  debt  owing  by  John  Strohecker;  but  the  obligee 
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being  the  owner  of  the  bond,  had  a  perfect  right  to  prescribe  the 
terms  upon  which  he  was  willing  to  part  with  the  bond  to  the 
bank;  and  his  attorney  could  give  it  upon  no  other.  Doubtless  the 
great  object  of  Daniel  Strohecker  may  very  well  be  conjectured  to 
be,  that  of  relieving  his  father  from  his  indebtedness  to  the  bank,  to 
the  amount  of  the  bond  at  least;  which  could  only  be  accomplished 
by  the  bank's  taking  an  assignment  of  the  bond  in  satisfaction, 
and  not  as  a  collateral  security  for  the  payment  of  it.  We  therefore 
think  that  the  defendants  in  error  gave  no  evidence  on  the  trial  of 
the  cause,  going  to  show  that  they  were  entitled,  either  in  law  or 
equity,  to  receive  the  money  due  on  the  bond,  and  that  the  court 
below  erred  in  permitting  the  letter  of  attorney  to  be  read  in  evi- 
dence to  the  jury. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Miller  against  Gettysburg  Bank. 

If  a  claim  be  transferred  to  a  creditor  as  a  collateral  security  for  the  payment 
of  a  debt,  it  is  incumbent  on  such  creditor  to  use  ordinary  diligence  to  realize 
the  claim;  and  he  would  be  responsible  for  loss  occasioned  by  an  omission  to 
do  so.  But  if  the  transfer  be  of  a  special  character,  authorizing  the  creditor  to 
receive  the  claim  when  collected,  then  it  imposes  no  responsibility  on  the 
creditor  as  to  the  diligent  prosecution  of  it. 

ERROR  to  the  common  pleas  of  tfdams  county. 

James  H.  Miller  against  the  Gettysburg  Bank.  Action  on  the 
case.  James  H.  Miller  being  indebted  to  the  Gettysburg  Bank  by 
two  promissory  notes,  upon  one  of  which  William  Miller  was  his 
security,  and  upon  the  other  James  Reid  was  the  security;  to  in- 
demnify them,  confessed  a  judgment  to  William  Miller  for  1500 
dollars,  and  to  James  Reid  for  2425  dollars.  These  judgments  were 
afterwards  marked  for  the  use  of  the  bank;  after  which  the  follow- 
ing paper  was  executed  and  delivered  to  the  bank. 

"  SAMPSON  S.  KING,  Esq. 

«  Sir: — You  will  proceed  without  delay  with  the  collection  of  the 
accounts  I  left  with  you  for  that  purpose,  and  as  the  money  is  re- 
ceived, pay  it  over  to  the  Bank  of  Gettysburg,  to  be  credited  on  the 
debt  due  by  William  Miller  and  James  Reid,  which  they  became 
liable  for  as  my  endorsers,  for  which  purpose  the  said  accounts  are 
hereby  transferred  to  the  Bank  of  Gettysburg;  and  as  soon  as  these 
claims  are  satisfied,  this  transfer  to  be  void. 

"  JAMES  H.  MILLER.'* 
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The  plaintiff's  declaration  alleged  that  there  was  a  transfer  to  the 
bank  of  the  claims  therein  mentioned,  and  the  bank  has  neglected 
to  prosecute  them,  whereby  they  were  lost  by  the  insolvency  of  the 
debtors  and  otherwise;  and  offered  various  matters  of  evidence  to 
establish  the  facts.  But  the  court  below  (Durkee,  president)  being 
of  opinion  that  the  legal  interpretation  of  the  paper  was  not  such 
as  to  create  any  responsibility,  for  the  prosecution  or  collection  of 
the  said  claims,  rejected  all  the  evidence  tending  to  show  negli- 
gence on  the  part  of  the  bank. 

This  opinion  was  assigned  for  error. 

Cooper  and  Alexander,  for  plaintiff  in  error,  cited  5  Bin.  392; 
11  Serg.  fy  Uuwle  180:  7  Serg.  $  llawle  109;  9  Serg.  fy  Rawle 
390;  1  Dull.  426;  14  Serg.  Sf  Ruwle  27. 

Srnyser  and  Stevens,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  depends  on  the  construction  of  the  in- 
strument of  the  2d  of  March  1822.  On  the  part  of  the  plaintiff 
it  is  contended  that  it  was  a  transfer  to  the  bank  of  the  accounts  then 
in  the  hands  of  Sampson  S.  King,  Esq.,  justice  of  the  peace,  as  a 
collateral  security  for  the  debt  of  Miller  to  the  bank,  and  that  the 
bank  was  bound  to  use  due  diligence  to  collect  these  accounts,  and 
is  responsible  to  the  plaintiff  for  their  neglect  in  that  respect,  by 
which  several  of  them  were  lost.  If  the  instrument  were  clearly 
such  a  transfer,  it  became  the  duty  of  the  bank  to  use  ordinary 
diligence  in  realizing  these  accounts,  and  they  would  be  responsible 
for  loss  occasioned  by  any  omission  to  do  so.  Beale  v.  The  Bank, 
5  Walts  529.  The  instrument,  however,  seems  to  be  drawn  in 
terms  which  will  not  admit  of  this  interpretation.  The  accounts, 
which  were  very  numerous,  and  many  of  them  consisting  of  small 
items,  had  been  previously  placed  by  the  plaintiff  in  the  hands  of 
the  magistrate  for  collection.  The  plaintiff,  then,  by  this  order, 
directs  the  magistrate  to  proceed  without  delay  in  the  collection. 
In  that  respect,  no  discretion  or  authority  is  given  to  the  defendant 
to  interfere  or  control  the  magistrate:  his  course  is  marked  out. 
Then,  as  the  money  is  received,  he  is  to  pay  it  over  to  the  bank,  for 
which,  purpose  the  accounts  are  transferred  to  the  bank.  This  seems 
to  convey  no  general  control  or  power  to  the  bank  over  these 
accounts,  but  merely  an  authority  to  receive  the  money  when  col- 
lected by  the  magistrate,  under  the  instructions  thus  given  to  him 
by  the  plaintiff.  The  magistrate  was  to  collect  and  pay  over:  the 
bank  to  receive  and  give  an  acquittance;  and  for  that  purpose  only 
were  the  accounts  transferred.  When  the  debt  of  the  bank  was 
paid,  the  transfer  was  to  terminate:  for  it  proceeds  to  say,  that  as 
soon  as  the  claims  of  the  bank  are  satisfied  (which  might  be  either 
VHI. — R* 
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out  of  these  funds  or  in  any  other  way)  then  the  transfer  is  to  be 
void. 

According  to  the  best  construction,  therefore,  which  I  am  able  to 
give  to  this  instrument,  I  am  of  opinion  that  it  is  not  an  absolute 
transfer  of  these  accounts  to  the  bank,  but  passes  merely  a  qualified 
and  restricted  interest  in  the  proceeds  when  collected,  agreeably  to 
the  directions  given  by  the  plaintiff;  that  this  order  bound  the  claims 
'when  given,  and  continued  to  operate  and  bind  them  throughout; 
that  after  this  order  had  been  given,  the  interest  of  both  parties  in 
the  accounts  continued  to  such  an  extent,  (until  the  defendants  were 
paid,)  that  neither  of  them  separately  could  give  any  new  order  to 
the  magistrate  varying  the  former,  but  if  that  were  deemed  neces- 
sary, the  consent  of  both  must  have  been  obtained,  and  that  under 
this  instrument  it  was  not  incumbent  on  the  defendant  to  prosecute 
the  collection  of  the  claims  in  the  hands  of  the  magistrate,  or  to  do 
more  than  simply  receive  the  money  when  paid  over  to  them,  and 
give  an  acquittance.  The  parties  must  take  the  agreement  such  as 
they  have  chosen  to  make  it — peculiar  in  its  structure  and  phrase- 
ology, and  of  course  in  the  duties  it  creates. 

The  determination  of  this  point  disposes  of  the  bills  of  exception 
to  evidence:  for  if  the  plaintiff's  cause  of  action  failed,  the  evidence 
to  show  the  liability  of  the  bank  for  the  acts  of  its  president  was 
immaterial. 

Judgment  affirmed. 


Sloan's  Case. 

The  supervision  of  a  sheriff's  sale  and  acknowledgment  of  his  deed,  belongs 
to  the  discretionary  powers  of  the  common  pleas;  and  the  exercise  of  that  dis- 
cretion is  not  a  subject  of  review  by  the  Supreme  Court. 

CERTIORARI  to  the  common  pleas  of  Dauphin  county. 

The  real  estate  of  George  Sloan  was  sold  by  the  sheriff  to  Perry 
Martin.  A  motion  was  made  to  set  the  sale  aside  for  reasons  filed, 
which  the  court  overruled,  and  directed  the  deed  to  be  acknow- 
ledged. Sloan  sued  out  a  writ  of  certiorari  to  remove  the  proceed- 
ings to  this  court  for  review. 

Jlyres,  for  the  purchaser,  moved  to  quash  this  writ,  and  cited  1 
Watts  263;  2  Penn.  Rep.  330. 

M'Clure  and  Roberts,  contra. 
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PER  CURTAM. — This  certiorari  issued  improvidently.  We  have 
no  power  to  set  aside  a  sheriff's  sale  or  the  acknowledgment  of  his 
deed,  for  the  same  reason  that  we  have  no  power  to  grant  a  new 
trial.  The  subject  belongs  to  the  discretionary  powers  of  the  court 
below. 

Writ  quashed. 


Phillips  against  Phillips. 


It  is  competent  to  the  devisees  and  legatees  in  a  will  to  bind  themselves  by 
a  written  or  parol  agreement  to  destroy  it;  a  party  to  which  is  estopped  by  it 
from  claiming  a  benefit  by  the  will:  and  the  agreement  may  be  proved  by  the 
acts  and  declarations  of  the  parties. 

ERROR  to  the  common  pleas  of  Berks  county. 

Peter  Phillips,  John  Phillips  and  others  against  Henry  Phillips. 
This  was  an  issue  directed  by  the  orphans'  court  of  Berks  county, 
to  determine  whether  the  title  to  a  certain  tract  of  land  containing 
two  hundred  acres,  was  in  the  plaintiffs  or  in  the  defendant.  The 
father  of  all  the  parties  died  seised  of  the  land,  having  first  made 
his  will,  by  which  he  devised  it  to  Henry  Phillips,  the  defendant, 
subject  to  the  payment  of  4000  dollars  to  his  other  children,  who 
are  the  plaintiffs.  After  the  death  of  the  testator  all  the  children 
met  together,  and  it  was  agreed  that  the  will  should  be  destroyed; 
whether  Henry  Phillips  agreed  to  it  or  not,  was  a  fact  in  dispute, 
about  which  much  evidence  was  given;  but  the  \Veight  of  which 
was  that  he,  at  that  time,  disagreed  to  it. 

In  order  to  show  the  acquiescence  of  Henry,  and  his  agreement 
to  the  destruction  of  the  will,  the  plaintiffs  offered  in  evidence  various 
acts  of  his,  to  wit:  his  acceptance  of  a  lease  of  the  land  for  one 
year;  his  joining  his  brother  Peter  in  taking  letters  of  administra- 
tion, as  in  case  of  intestacy;  and  his  appearing  in  the  orphans' 
court  and  refusing  to  take  the  land  at  the  valuation.  To  all  this 
evidence  the  defendant  objected,  but  the  court  overruled  the  objec- 
tions and  permitted  the  evidence  to  be  given. 

The  plaintiffs  also  offered  in  evidence  the  deposition  of  the  widow, 
which  was  objected  to  on  the  ground  of  her  interest;  but  the  court 
overruled  the  objection  and  she  was  examined. 

The  court  below  (Banks,  president)  submitted  the  cause  to  the 
jury  on  the  matter  of  fact,  whether  the  defendant  had  consented  to 
the  destruction  of  the  will ;  and  that  his  acts,  declarations  and  what 
he  had  said  on  the  subject,  were  legitimate  subjects  of  consideration 
by  the  jury,  to  enable  them  to  come  to  a  conclusion  on  that  point. 
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Errors  assigned : 

1.  The  court  erred  in  admitting  the  testimony  mentioned  in  the 
bills  of  exceptions. 

2.  The  court  erred  in  charging  the  jury,  that  if  Henry  Phillips 
consented  to  the  destruction  of  the  will  of  his  father,  their  verdict 
ought  to  be  for  the  plaintiffs. 

3.  The  court  erred  in  charging  the  jury,  that  if  they  believed  that 
Henry  Phillips  did  consent  to  the  destruction  of  the  will,  and  that 
such  consent  was  fairly  obtained,  then  their  verdict  should  be  for 
the  plaintiffs. 

4.  The  court  erred  in  charging,  that  it  was  unnecessary  that  such 
consent  should  be  in  writing. 

5.  The  court  erred  in  not  presenting  the  whole  case  fairly  before 
the  jury,  and  in  omitting  to  notice  very  important  testimony  on  the 
part  of  the  defendant. 

Deckart  and  Strong,  for  plaintiffs  in  error,  cited  1  Johns.  Cha. 
417;  2  Black.  Com.  161;  5  Rawle  86;  7  Mass.  Rep.  112;  1  Stark. 
Ev.  105-115;  1  Ld.  Raym.  171;  1  Term  Rep.  302;  1  Taunt.  261; 
4  Watts  199;  2  Hen.  Bl.  Rep.  263. 

Smith,  contra,  6  Watts  48;  1  Chan.  Cos.  81. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  a  feigned  issue,  directed  by  the  orphans' 
court  of  Berks  county,  to  try  the  title  to  a  tract  of  land  containing 
200  acres,  situated  in  said  county,  late  the  property  of  Jacob 
Phillips,  deceased.  The  issue  is  directed  to  determine  whether  the 
title  is  in  the  defendant,  Henry  Phillips,  as  a  devisee  under  the  will 
of  Jacob  Phillips,  or  is  in  him,  as  tenant  in  common  with  the  other 
heirs  of  Jacob  Phillips,  deceased,  who  are  the  plaintiffs.  Jacob 
Phillips  made  his  last  will  and  testament,  and,  among  other  things, 
devised  the  tract  of  land  in  dispute  to  his  son  Henry  Phillips, 
charged  with  the  payment  of  4000  dollars  to  his  brothers  and 
sisters;  but  when  the  instalments  were  to  be  paid,  or  in  what  pro- 
portion to  each  heir,  does  not  appear.  One  of  the  heirs  made  an 
application  to  the  orphans'  court  for  a  partition,  as  in  case  of  an 
intestacy.  This  was  opposed  by  Henry,  who  alleged  that  his 
father  devised  the  land  to  him,  and  had  not,  therefore,  died  intes- 
tate. The  orphans'  court  having  jurisdiction  only  where  there  is 
an  intestacy,  directed  this  issue  to  try  the  title. 

It  seems  to  be  conceded  that  Phillips,  the  father,  made  a  will  in 
which  he  devised  the  property  to  his  son  on  certain  specified  con- 
ditions; but  it  is  alleged  that  Henry  refused  to  accept  the  land  on 
the  conditions  contained  in  the  will.  Whether  Henry  refused  to 
accept  the  property  is  a  point  which  was  distinctly  left  by  the  court 
to  the  jury.  There  can  be  no  question  that  Henry  was  at  liberty 
to  accept  or  refuse  the  devise,  burthened  as  it  was  with  the  pay- 


May  1839.]  OF  PENNSYLVANIA.  191 

[Phillips  v.  Phillips.] 

ment  of  a  large  sum  of  money,  which  may  have  been  more  than 
the  value  of  the  property.  In  Lobauk's  Appeal,  6  Watts  167,  it  is 
decided  that  the  acceptance  of  a  devise  of  land  charged  with  the 
payment  of  a  legacy,  creates  a  personal  liability  for  its  payment  on 
the  part  of  the  devisee.  The  liability  of  the  devisee  must,  there- 
fore, depend  upon  the  acceptance  of  the  devise,  which  is  a  matter 
en  pais,  and  of  course  may  be  shown  by  direct  and  positive  proof, 
either  written  or  parol,  or  his  consent  may  be  inferred  from  acts, 
such  as  taking  possession  of  the  land;  or  his  refusal  to  take  may  be 
proved  in  the  same  manner,  or  may  be  inferred  from  his  acts  and 
declarations.  In  this  point  of  view  the  leases,  the  administration 
bond  of  Peter  and  Henry  Phillips,  the  record  of  the  proceedings  in 
the  orphans'  court,  the  appearance  of  Henry  in  court,  and  his  refusal 
to  accept  the  land  at  the  appraisement,  were  pertinent  evidence, 
bearing  directly  upon  the  issue;  because  they  were  the  acts  of  the 
devisee  in  strict  accordance  with  his  alleged  agreement  and  consent 
to  the  destruction  of  the  will,  and  totally  inconsistent  with  the  alle- 
gation that  he  accepted  the  devise. 

The  court  was  requested  to  charge  the  jury  that,  if  they  were 
satisfied  from  the  evidence  that  the  defendant  accepted  the  land 
under  the  will,  then  the  title  was  so  far  vested  in  him  that  it  could 
not  be  divested  and  destroyed  by  a  parol  agreement,  that  the  will 
might  be  burned  or  destroyed.  The  court  answer,  that  the  will 
was  good  and  valid  in  law  at  the  testator's  death;  and  that,  if  the 
defendant  had  accepted  the  land  on  the  terms  it  was  given  in  the 
will,  his  right  to  the  land  would  have  been  undoubted.  This  I 
understand  to  be  an  affirmative  answer  to  the  plaintiffs'  proposition. 
But  be  this  as  it  may,  yet  it  must  be  recollected  that  that  is  not  the 
case  of  a  divestiture  of  a  vested  interest,  but  the  question  is,  whe- 
ther any  interest  in  the  land  was  vested  in  the  devisee.  On  the  one 
hand,  Henry  alleges  he  did  accept;  whilst,  on  the  other  hand,  proof 
has  been  given  that  he  refused  to  accept  any  benefit  under  the  will 
by  consenting  to  its  destruction,  and  by  the  performance  of  acts 
inconsistent  with  the  existence  of  such  an  instrument.  The  mere 
cancelling  a  deed  of  lands  does  not  divest  property,  which  has  once 
vested,  by  transmutation  of  possession.  2  Johns.  Rep.  87;  2  H. 
filack.263,264;  3  Term  Hep.  156.  But  in  Wiley  v.  Christ,4  Watts 
199,  where  these  authorities  are  cited,  it  is  intimated  that  the  party 
who  has  consented  to  the  destruction  of  the  deed  would  not  be 
permitted  to  show,  by  parol  or  secondary  proof,  the  former  existence 
and  contents  of  it.  Equity  and  good  conscience  would  preclude  a 
party  from  setting  up  and  claiming  under  a  deed  which  he  had 
voluntarily  destroyed,  and  for  doing  which  he  had  received  a  full 
consideration.  This  principle  applies  to  wills  as  well  as  deeds,  and 
indeed  it  cannot  admit  of  doubt,  that,  before  probate,  the  parties  in 
interest  would  have  a  right  to  set  aside  a  will,  and  such  an  act 
would  be  favoured  when  the  object  was  to  avert  a  family  contro- 
versy. It  would  be  against  conscience  to  permit  the  devisee, 
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after  having  voluntarily  consented  to  the  destruction  of  the  will,  to 
give  parol  proof  of  its  contents,  and  insist  on  the  provisions  in  his 
own  favour.  If  such  be  the  facts,  and  the  jury  have  so  found,  he  is 
estopped  to  deny  that  his  father  died  intestate,  so  far  as  this  property 
is  concerned.  To  permit  it  might  tend  to  trick  and  artifice,  and  to 
great  uncertainty  as  to  the  contents  of  last  wills  and  testaments. 

The  plaintiff  alleges  that  his  consent  to  the  destruction  of  the  will 
was  procured  by  fraud  and  undue  influence.  The  court  instructed 
the  jury,  that  if  they  believed  that  the  defendant  did  not  consent  to 
the  destruction  of  the  will,  or  if  he  did,  that  such  consent  was  pro- 
cured by  fraud,  in  any  way,  their  verdict  must  be  for  the  defendant. 
In  this  direction  there  is  nothing  unfavourable  to  the  plaintiff. 

The  deposition  of  Catharine  Phillips  is  objected  to  on  the  ground 
of  interest.  This  issue  was  directed  to  determine  the  title  to  the  tract 
of  land,  claimed  by  Henry  as  devisee.  It  has  no  relation  to  the 
personal  estate.  In  a  suit  between  the  heirs  and  third  persons  it 
has  been  ruled  that  the  widow  is  a  witness,  and  I  cannot  perceive 
the  force  of  the  objection  to  her  competency.  She  is  not  bound  by 
the  will;  for,  whether  it  be  established  or  not,  she  may  elect  to  take 
her  dower  at  common  law.  It  is  impossible  to  say  in  the  absence 
of  proof,  as  to  the  precise  contents  of  the  will,  which  way  her  inte- 
rest lies.  She  is  prima  facie  a  competent  witness,  and  it  lies  on 
the  person  objecting  to  her  testimony,  to  prove  her  interest,  but 
this  they  have  failed  to  do.  When  the  objection  is  of  a  doubtful 
nature,  the  objection  goes  to  the  credit,  not  to  the  competency,  of 
the  witness. 

Judgment  affirmed. 


Brandt's  Appeal. 

. 

In  order  to  charge  lands  devised,  with  the  payment  of  a  legacy,  it  must  ap- 
peal: by  direct  expression,  or  plain  implication,  that  such  was  the  intention  of 
the  testator:  otherwise  the  claim  of  the  legatee  will  not  follow  the  lands  into 
the  hands  of  a  purchaser  from  the  devisee. 

Appeal  from  the  decree  of  the  orphans'  court  of  Cumberland 
county. 

This  cause  having  been  decided  upon  a  single  point,  which  was 
decisive  of  the  rights  of  the  parties,  no  other  statement  of  facts  is 
necessary  than  that  contained  in  the  opinion  of  the  court. 

Biddh  and  Seed,  for  appellants. 
Graham  and  Watts,  for  appellees. 
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The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — George  Pence,  administrator  of  Barbara  Pence, 
claimed  from  the  representatives  of  Martin  Brandt,  the  elder,  the 
amount  of  a  certain  legacy — or  rather  as  David  Brandt  was  dead, 
having  in  his  lifetime  sold  his  land  to  his  uncle,  Martin  Brandt,  the 
elder,  the  application  was  to  recover  the  amount  claimed  from  these 
lands,  on  the  ground  that  the  legacy  was  a  lien  on  the  land  in  the 
hands  of  whoever  became  the  owner. 

In  order  to  avoid  confusion  in  names,  I  shall  designate  the  several 
persons  called  Martin  Brandt  as  follows:  The  grandfather.  Martin 
Brandt,  from  whom  the  land  originally  came,  I  call  Martin  the  first; 
his  grandson,  Martin,  who  with  David  got  the  title  from  him,  I  call 
Martin  the  second;  Martin,  the  son  of  Martin  the  first,  and  uncle 
of  Martin  the  second,  I  call  Martin  *he  third;  he  in  the  suit  is  called 
Martin  the  elder;  Martin,  the  son  of  the  last,  who  is  now  dead, 
and  whose  children  by  the  guardians  are  parties,  I  call  Martin  the 
fourth.  Martin  the  first  had  a  son  Philip,  who  made  a  will  in  1803, 
proved  in  June  1808,  in  which  are  the  following  clauses:  "Next 
my  will  is  that  my  two  sons,  Martin  and  David,  shall  have  the 
plantation  I  now  live  on,  to  be  divided  in  this  manner:  Item — I 
give  arid  bequeath  to  my  son  Martin,  his  heirs  and  assigns  forever, 
all  the  land  lying  on  the  north  side  of  Yellowbreeches  creek:  Item 
— I  give  to  my  son  David,  his  heirs  and  assigns  forever,  the  re- 
maining part  of  rny  plantation  lying  on  the  south  side  of  Yellow- 
breeches  creek.  Next  it  is  my  will,  and  I  order  that  each  of  my 
sons  shall  have  liberty  to  take  half  the  water  out  of  the  dam  on 
his  own  land."  He  then  bequeaths  certain  specific  personal  pro- 
perty, and  proceeds  as  follows:  "  Next  it  is  my  will,  and  I  order 
that  my  plantation  in  Hanover  township,  Dauphin  county,  is  to  be 
sold  by  my  executors  within  one  year  from  this  date,  if  convenient, 
and  the  money  to  be  paid  towards  the  discharging  my  legal  debts, 
and  if  not  sold  by  my  executors,  they  to  have  power  to  rent  it  to  • 
the  best  advantage.  Further  it  is  my  will,  and  I  give  and  bequeath 
to  my  wife  Mary,  and  each  of  my  four  daughters  Mary,  Elizabeth, 
Barbara,  and  Catherine,  shall  have  the  sum  of  two  hundred  and 
fifty  pounds,  to  be  paid  to  them  by  my  sons  in  fifty  pound  pay- 
ments, after  all  my  debts  are  paid.  Further,  it  is  my  will  that  the 
first  fifty  pounds,  after  my  just  debts  are  all  paid,  is  to  be  paid  by 
my  sons  to  my  wife  Mary.  Further,  it  is  my  will  that  my  daughter 
Mary  Shenk,  wife  of  George  Shenk,  shall  not  receive  any  more  of 
her  share  until  my  wife  and  three  daughters,  Elizabeth,  Catherine, 
and  Barbara  shall  be  made  equal  to  her;  and  it  is  my  will  that  the 
bond  that  is  lodged  at  Harrisburg  against  my  son-in-law,  George 
Shenk,  is  not  to  bear  interest;  and  my  daughter  Elizabeth  is  to 
have  her  chest,  saddle  and  bridle,  bedstead  and  bedding,  and  each 
of  my  four  daughters  are  to  have  a  saddle,  bridle,  and  bed,  over 
and  above  their  shares,  out  of  my  personal  estate.  And  further, 
it  is  my  will  that  my  wife  and  children  live  together  for  two  years 
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or  longer,  and  go  on  with  the  house  I  have  begun.  And  it  is  my 
will  that  my  executors  shall  have  power  to  appraise  the  work  done 
by  my  son  David,  towards  the  building  the  house  on  my  sou  Mar- 
tin's land,  for  which  my  son  Martin  is  to  help  David  again,  when 
he  wishes  to  build  on  his  own  land,  to  the  value  the  men  shall  ap- 
praise the  work  done  by  my  son  D.ivid.  Next  it  is  my  will  my  son 
David  is  to  have  liberty  to  chop  timber  on  my  son  Martin's  land, 
and  make  six  hundred  rails,  and  the  tops  thereof  for  firewood,  when 
he  goes  on  his  own  land  to  live."  The  testator  then  appoints  his 
son  Martin  and  his  two  brothers  Adam  and  Abraham  his  execu- 
tors. 

It  appeared  that  Philip  the  testator,  a  few  weeks  before  making 
this  will,  had  purchased  from  his  father,  Martin  the  first,  the  land 
devised  to  his  two  sons,  for  the  price  of  2603  pounds  11  shillings 
and  three  pence,  and  paid  on  the  purchase  363  pounds  2  shillings 
and  6  pence,  and  taken  possession  on  the  1st  of  April  1803.  The 
contract  with  his  father  was  only  a  parol  one.  On  the  10th  of 
April  1804,  old  Martin  the  first  conveyed  the  tract  of  land  to  his 
two  grandsons,  Martin  the  second  and  David,  devisees  of  Philip, 
and  who  were  then  in  possession.  Each  took  possession  of  his 
share  as  designated  in  the  father's  will.  The  conveyance  recites 
the  parol  contract  made  with  Philip  for  2603  pounds  11  shillings 
and  9  pence,  and  the  payment  of  363  pounds  2  shillings  and  6 
pence  by  Philip,  on  account  of  the  purchase,  and  recites  that  part 
of  the  will  of  Philip  which  devises  the  land  to  his  two  sons,  Mar- 
tin and  David,  and  conveys  the  land  in  pursuance  of  the  will,  and 
subject  to  its  provisions.  The  receipt  on  the  deed  is  to  the  grantees, 
Martin  the  second  and  David,  for  the  balance  of  the  purchase- 
money,  viz.,  2240  pounds  9  pence.  On  the  same  10th  of  April 
1804,  Adam  and  Abraham  Brandt,  two  of  the  executors  of  Philip, 
gave  thirteen  bonds  to  Martin  the  first  for  the  payment  of  this 
balance;  one  of  said  bonds  for  the  payment  of  476  pounds  13  shil- 
lings and  6  pence,  on  the  1st  of  May  1804,  with  intevest  from  the 
1st  of  May  1803;  eleven  of  said  bonds  each  for  150  pounds,  pay- 
able on  the  1st  of  May  1S04,  and  each  year  to  1814,  inclusive;  and 
the  thirteenth  and  last  bond  for  the  payment  of  153  pounds  11  shil- 
lings and  6  pence,  on  the  1st  of  May  1815.  On  the  same  10th  of 
April  1804,  Adam  and  Abraham  Brandt  took  thirteen  bonds  corre- 
sponding in  amount  and  times  of  payment  with  Adam  and  Abra- 
ham's bonds  to  Martin  the  first;  and  on  the  12th  of  April  1804, 
took  a  mortgage  from  Martin  the  second  and  David,  on  the  tract 
sold  to  them,  to  secure  the  payment  of  these  bonds. 

David  Brandt,  a  short  time  before  his  death,  entered  into  a  parol 
agreement  to  sell  his  part  of  the  above  land  to  his  uncle,  Martin 
the  third,  for  1000  pounds,  and  Martin  the  third  entered  into  pos- 
session ;  but  no  conveyance  was  executed  by  David,  who  died  in- 
testate in  March  1807.  Letters  of  administration  were  issued  on 
the  llth  of  March  1807,  to  his  brother,  Martin  the  second,  and  his 
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uncle  Abraham,  who,  it  will  be  remembered,  were  two  of  the  exe- 
cutors of  Philip  Brandt.  These  administrators  of  David,  in  pursu- 
ance of  a  decree  of  the  orphans'  court  of  Cumberland  county,  exe- 
cuted a  deed  on  the  22d  of  April  1807,  to  Martin  the  third,  for  the 
land  which  had  been  David's.  And  the  said  Adam  and  Abraham, 
Brandt,  two  of  the  executors  of  Philip  Brandt,  released  the  lands 
of  Martin  the  second  and  Martin  the  third  (which  had  been  David's) 
from  the  mortgage  given  as  above  by  Martin  the  second  and  David, 
to  secure  the  purchase-money  due  to  Martin  the  first;  this  was  done 
on  the  18th  of  May  1S07. 

But  we  must  go  back.  On  the  17th  of  November  1806,  David 
Brandt  had  entered  into  articles  of  agreement  with  the  executors 
of  his  father,  for  the  purchase  of  the  Dauphin  county  lands,  for  the 
price  of  1200  pounds;  and  on  the  4th  of  May  1807,  the  adminis- 
trators of  David  petitioned  the  orphans'  court  of  Dauphin  county, 
for  an  order  to  sell  this  land  of  David,  to  pay  his  debts.  In  the 
schedule  of  debts  they  returned  twelve  bonds,  of  200  dollars  each, 
due  to  Abraham  and  Adam  Brandt,  and  500  pounds  due  to  two 
of  his  sisters.  On  the  30th  of  September  1807,  they  sold  this 
Dauphin  land  to  George  Shenk,  (a  brother-in-law,  to  whom  250 
pounds  of  ihe  legacy  was  devised,)  for  1495  pounds.  The  admin- 
istrators of  David  settled  an  account  in  Dauphin  county,  in  1808, 
and  charged  themselves  with  1000  pounds,  received  from  Martin, 
the  third  for  David's  land  in  Cumberland,  and  1495  pounds,  the 
price  of  the  Dauphin  land. 

The  account  or  statement  made  out  by  the  auditor,  follows  up 
the  transactions  for  many  years,  and  states  that  the  estate  of  Martin 
the  second  ought  to  be  charged  with  a  large  sum  due  to  David's 
estate.  Martin  the  second  died  in  1815,  and  Abraham  became 
surviving  administrator,  and  filed  an  account  showing  a  balance 
in  his  hands;  his  account  was  excepted  to,  and  so  it  remains. 

The  executors  of  Philip  filed  an  inventory  soon  after  his  death, 
showing  an  amount  of  personal  property  of  about  500  pounds 
beyond  and  above  the  specific  legacies.  They  never  settled  any 
account.  It  is  unnecessary  to  follow  these  statements  any  farther, 
because  we  are  all  of  opinion  that  the  claim  of  the  plaintiff'  below 
was  not  such  a  lien  on  the  estate,  or  rather  on  the  Cumberland 
lands  of  David,  as  to  be  a  continuing  lien  on  them  in  the  hands  of 
the  appellants,  who  are  the  children  and  grandchildren  of  Martin 
the  third. 

In  England,  as  has  been  observed  in  other  cases,  lands  are  not, 
or  until  lately  were  not,  liable  for  all  debts;  and  neither  devised 
lands,  nor  those  by  descent,  were  liable  for  legacies,  unless  made 
so  by  will;  and  the  decisions  of  their  courts  are  full  of  cases,  show- 
ing when  and  how  lands  may  become  liable  to  pay  legacies.  In 
this  country,  all  lands  are  liable  to  be  sold  on  all  and  any  judg- 
ment against  the  owner  of  the  land.  And  if  a  man  has  a  devise 
made  to  him  and  accepts  of  it,  and  at  the  same  time  and  by  the 
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will  of  the  same  testator,  is  directed  to  pay  a  legacy  to  another 
person,  and  is  sued  for  that  legacy  and  a  judgment  obtained  against 
him,  the  amount  may  be  levied  from  any  goods  or  lands  which  he 
owns,  without  regard  to  whether  he  holds  those  lands  by  descent, 
devise  or  purchase;  e.  g.,  a  man  bequeaths  to  his  son  all  his  goods 
in  a  particular  store,  and  directs  that  son  to  pay  100  dollars  to  a 
sister;  if  he  accepts  the  store,  he  must  pay  her  the  100  dollars;  and 
if  she  sues  and  recovers  judgment,  it  may  be  collected  by  the  sale 
of  any  goods  or  lands  of  the  son.  There  is,  then,  no  doubt  the 
legacy  of  the  plaintiff  could  have  been  collected  from  David  and 
Martin  by  the  sale  of  their  lands,  if  necessary;  but  it  does  not  follow 
that  it  can  be  collected  from  the  lands  devised  to  them,  if  fairly  sold 
to  a  purchaser. 

There  is,  however,  a  class  of  cases  in  which  a  legacy  may  be  a 
lien  on  lands  devised,  in  the  hands  of  a  bona  fide  purchaser  from 
the  devisee;  but  it  must  be  a  case  in  which  a  specific  legacy  is 
annexed  as  a  condition  to  the  devise,  or  where  the  lands  are  de- 
vised subject  to  the  payment  of  a  sum  or  several  sums.  I  shall  not 
undertake  to  specify  every  form  of  expression  in  a  will,  which  may 
make  a  legacy  a  continuing  lien  on  lands  devised.  It  must,  how- 
ever, appear,  by  direct  expression  or  plain  implication,  that  such 
was  the  intention  of  the  testator,  or  the  claim  of  the  legatee  will  not 
follow  the  lands  into  the  hands  of  an  innocent  purchaser.  We  can 
discover  no  such  intention  here.  We  do  not  know  how  much 
Philip  was  indebted,  further  than  that  he  owed  2240  pounds  to  his 
father  and  200  pounds  to  his  brother  Adam,  which  he  had  borrowed 
to  make  his  first  payment  of  363  pounds  to  his  father;  and  we  know 
he  had  begun  to  build  a  house,  which  he  directed  to  be  finished 
after  his  death.  We  do  not  know  that  the  money  due  to  his  father 
for  the  land  purchased,  was  not  all  to  be  paid  till  1815.  The  old 
man  gave  so  long  to  his  grandsons,  but  we  have  no  evidence  that 
such  were  the  terms  on  which  Philip  was  to  have  it. 

On  the  death  of  David,  or  soon  after,  2490  pounds  came  into  the 
hands  of  his  administrators;  those  administrators  were  also  execu- 
tors of  Philip,  the  father  of  David;  if  it  was  not  applied  to  pay 
Philip's  debts,  we  do  not  know  to  what  it  was  applied.  It  might 
have  been  foreseen  that  a  sale  by  one  or  both  the  sons  would  be- 
come necessary  to  enable  them  to  keep  the  land.  The  land  is 
given  to  them  absolutely;  and  in  a  subsequent  clause,  and  after 
making  sundry  other  provisions  on  different  subjects,  he  gives  these 
legacies  to  his  widow  and  daughters,  to  be  paid  by  his  sons  after 
his  debts  were  paid.  If  the  sons  accepted  the  lands  devised,  they 
became  personally  liable  to  pay  the  legacies  at  the  times  and  in 
the  payments  directed  by  the  will;  if  not  paid,  the  legatees  could 
sue  and  recover  them  by  levy  and  sale  of  any  goods  or  lands  of  the 
devisees;  but  there  is  nothing  like  a  condition  that  the  title  should 
not  vest,  unless  the  legacies  were  paid,  or  before  they  were  paid. 
Upon  the  acceptance  of  the  lands,  Martin  and  David  became  per- 
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sonally  liable  for  the  legacies,  and  all  the  estate  they  then  had  or 
should  acquire,  would  be  subject  to  levy  and  sale  for  the  payment 
of  them;  and  this  was  all  the  security  which  the  testator  gave  for 
the  money.  If  these  legacies  are  a  continuing  lien  on  the  lands 
devised  to  the  sons,  and  follow  the  lands  into  the  hands  of  an  inno- 
cent and  buna  fide  purchaser,  it  is  not  easy  to  see  how  any  person 
can  devise  lands  to  a  son  and  direct  him  to  pay  any  sum  to  another, 
without  making  that  sum  a  mortgage  on  the  land  devised.  It  may 
be  true,  that  every  testator  intends  the  legacies  he  gives  should  be 
paid;  but  it  is  not  true,  that  every  testator  intends  to  encumber  and 
embarrass  the  lands  he  gives  a  son;  if  he  does  mean  so  to  do,  he 
says  so;  if  he  does  not  say  so,  if  he  gives  the  lands  absolutely  and 
not  conditionally,  the  legatee  must  take  the  security  the  testator 
gave  him,  and  courts  cannot  give  him  any  more. 
Decree  reversed. 


Hay  against  Mayer. 

Where  one  has  both  a  power  to  sell  and  an  interest  in  land,  and  he  makes  a  sale 
and  conveyance  generally,  without  reference  to  his  power,  it  shall  be  deemed 
and  taken  that  the  land  passed  by  virtue  of  his  ownership,  and  not  in  execution 
of  his  power.  And  this  although  his  ownership  was  of  but  a  part,  and  his 
power  was  over  the  whole. 

H.  devised  his  estate  to  his  daughter  M.  in  fee-tail,  and  in  the  event  of  her 
death  without  issue,  to  his  executors,  to  be  sold.  M.  was  afterwards  married  to 
C.,  and  had  issue,  which  died  in  her  lifetime;  C.  survived  her,  and  was  entitled 
to  the  estate  by  the  curtesy:  Held,  that  during  the  lifetime  of  C.  the  executors 
had  no  power  to  sell,  even  with  his  consent.  When  executors  have  power  to 
sell  at  a  particular  time,  or  upon  the  happening  of  a  particular  event,  they  have 
no  power  to  sell  until  that  arrives,  or  the  contingency  happens. 

A  power  of  attorney  "  to  ask,  demand,  &c.,  his  lawful  part  of  the  estate  of 
H.,  giving  and  granting  to  his  said  attorney,  his  sole  and  full  power  to  take, 
pursue,  and  follow,  such  legal  course  for  the  recovery,  and  obtaining  the  same  as 
he  himself  might  or  could  do,  and  upon  receipt  thereof,  acquittances  and  other 
sufficient  discharges  for  him  and  in  his  name,  to  sign,  seal,  and  deliver,"  &c., 
will  not  authorise  the  attorney  to  sell  and  convey  real  estate. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Andrew  S.  Morrison,  administrator  de  bonis  non  cum  testa- 
menlo  annexo  of  Hugh  Hay,  deceased,  against  George  Mayer  and 
others,  tenants  in  possession. 

This  was  an  action  of  ejectment  for  three  hundred  and  forty-one 
acres  of  land,  and  was  brought  to  enforce  the  payment  of  a  legacy 
under  the  will  of  Hugh  Hay.  deceased,  on  the  following  facts,  which 
were  found  as  a  special  verdict: 

"  Hugh  Hay,  of  Derry  township,  Lancaster  county,  (now  Dauphin 
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county,)  died,  seized  in  fee  simple  of  the  land  for  which  this  suitis 
brought,  in  the  year  1777,  which  tract  of  land  is  situated  in  the 
same  township,  and  contains  three  hundred  and  forty-one  acres 
sixty-three  perches:  That  said  Hugh  Hay  made  his  last  will  and 
testament,  dated  24th  of  May  1777,  which  was  duly  proved  on  the 
4th  day  of  May  1789,  in  the  office  of  the  register  of  Lancaster 
county.  The  executors  named  in  the  will  of  Hugh  Hay,  renounced, 
and  letters  of  administration  with  the  will  annexed,  were  issued  to 
Mary  Hay,  his  widow,  and  Archibald  M'Allister,  dated  15th  of 
May  1779.  That  said  Hugh  Hay  left  a  widow,  the  said  Mary, 
and  issue,  a  daughter  named  Margaret,  who  in  the  year  1777, 
after  the  death  of  her  father,  intermarried  with  Archibald  M'Allis- 
ter, aforesaid,  and  died  in  the  year  1778,  having  had  issue  born 
alive,  who  died  in  the  lifetime  of  the  said  Margaret.  The  said 
Archibald  M'Allister  lived  till  the  28th  of  February,  1831.  Mary 
Hay,  the  widow  of  said  Hugh  Hay,  afterwards  intermarried  with 
William  M'Alevy,  and  died  in  the  year  1793.  Patrick  Hay,  the 
brother  of  said  Hugh  Hay,  had  two  sons,  William  and  Hugh 
Hay;  Rebecca  Buchanan,  the  sister  of  said  Hugh  Hay,  had  one 
son,  James  Buchanan,  and  Margaret  Morrison,  the  other  sister  of 
said  Hugh  Hay,  had  four  sons,  named  Hugh,  Andrew,  William 
and  Patrick  Morrison.  The  defendants  produced  a  patent  from 
the  commonwealth  to  Hugh  Hay,  dated  12th  of  August  1743,  for 
the  land  in  question,  and  the  following  deeds  of  conveyance  and 
other  instruments,  viz., — a  deed  from  Patrick  Hay,  the  brother  of 
said  Hugh  Hay,  to  James  Buchanan,  dated  19th  of  October  1779, 
recorded  16th  of  November,  1785,  in  the  office  of  the  recorder  of 
deeds  of  Dauphin  county,  in  deed  book  A,  vol.  i,  p.  176;  a  deed 
from  William  Hay,  a  son  of  Patrick  Hay,  to  said  James  Buchanan, 
dated  14th  October  1779,  recorded  in  same  office,  16th  November 
1785,  in  book  A,  vol.  i,  p.  174;  a  deed  from  Hugh  Hay,  the  other 
son  of  Patrick  Hay,  dated  19th  October  1779,  to  said  James  Bucha- 
nan, recorded  in  same  office,  16th  November  1785,  in  book  A,  vol. 
i,  p.  175;  a  deed  from  Hugh,  Andrew,  and  William  Morrison,  three 
of  the  sons  of  said  Margaret  Morrison,  to  said  James  Buchanan, 
dated  7th  December  1779,  recorded  16th  November  1785,  in  same 
office,  in  deed  book  A,  vol.  i,  p.  176;  a  power  of  attorney  from  Pa- 
trick Morrison,  the  other  son  of  said  Margaret  Morrison,  to  said 
James  Buchanan,  dated  21st  June  1780,  recorded  in  same  office, 
16th  November  1785,  in  deed  book  A,  vol.  i,  p.  178;  a  deed  of 
release  from  said  William  M'Alevy  and  wife,  to  Archibald  M'Allis- 
ter, dated  2d  March  1785,  recorded  in  the  office  of  the  recorder  of 
deeds  of  Lancaster  county,  3d  March  1785,  in  deed  book  C.  C.,  p. 
52;  a  deed  from  said  James  Buchanan  to  John  Duffee  Hay.  dated 
25th  February  1793,  for  the  moiety  of  said  land,  recorded  29th  Au- 
gust 1798,  in  the  office  of  the  recorder  of  deeds  of  Dauphin  county 
aforesaid,  in  deed  book  K,  vol.  i,  p.  374;  a  letter  of  aftorney  from 
said  John  Duffee  Hay  to  William  Hay,  dated  4th  July  1799,  record- 
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ed  in  same  office  21st  March,  1805,  in  book  A,  vol.  i,  p.  702 ;  and 
deed  from  said  John  Duffee  Hay,  by  his  attorney  in  fact,  William 
Hay,  to  Peter  Gloninger,  dated  26th  March  1805;  a  deed  from 
Peter  Gloninger  to  William  Coleman,  dated  28th  December  1812, 
for  same  moiety;  also,  a  deed  from  said  James  Buchanan  to  Archi- 
bald M'Allister,  dated  17th  December,  1804,  for  the  other  moiety  of 
said  land  recorded  in  same  office  on  the  5th  January  1805,  in  book 
N,  vol.  i,  p.  650;  a  deed  from  said  Archibald  M'Allister  to  Robert 
Coleman,  dated  10th  April  1S05,  recorded  in  same  office,  18th 
April,  1805,  in  deed  book  0,  vol.  i,  p.  1;  a  deed  from  said  Robert 
Coleman  and  William  Coleman,  to  Christian  Hoffman,  dated  1st 
April  1814,  for  the  whole  tract  of  land  aforesaid;  a  mortgage  from 
said  Christian  Hoffman  to  said  Robert  and  William  Coleman  dated 
1st  May  1821,  recorded  in  same  office,  2d  May  1831,  in  mortgage 
book  G,  vol.  i,  p.  409;  a  deed  from  said  Christian  Hoffman  to  Ro- 
bert Coleman  and  William  Coleman  aforesaid,  dated  7th  April 
\S25;  a  deed  from  Joseph  Hemphill  and  wife,  William  Coleman, 
Elizabeth  Hall,  James  Coleman,  Edward  Coleman,  and  Sarah  H. 
Coleman,  heirs  of  Robert  Coleman,  then  deceased,  to  Thomas  Bird 
Coleman, dated  22d  October  1825;  also,  a  deed  from  said  Christian 
Hoffman,  dated  26th  February  1823,  to  John  Hoffman;  and  deed 
from  John  Hoffman  to  John  Steel,  dated  2d  December  1825;  and 
deed  from  said  John  Steel  to  said  Thomas  B.  Coleman,  dated  16th 
January  1826,  recorded  Sth  May  1827,  in  the  recorder's  office  of 
Dauphin  county,  in  deed  book  A,  vol.  ii,  p.  437. 

"Archibald  M'Allister,  aforesaid,  held  the  possession  of  the  land 
in  question,  from  the  death  of  his  wife  in  1778  to  the  10th  of  April 
1805,  when  he  delivered  the  possession  to  Robert  Coleman,  with 
his  deed  beforementioned,  and  the  possession  afterwards  passed  to 
and  was  held  by  the  several  purchasers  according  to  the  deeds  to 
them  respectively  before  recited.  Thomas  Bird  Coleman,  the  last 
purchaser,  died  in  possession  of  said  land  on  the  6th  of  Septem- 
ber 1836,  intestate,  leaving  issue  six  children,  who  are  now  minors, 
and  have  for  their  guardian  John  Reynolds,  who  now  holds  the  pos- 
session of  said  land,  and  said  John  Reynolds,  as  guardian  as  afore- 
said, has  made  himself  a  co-defendant  as  landlord  in  this  suit. 
Letters  of  administration  with  the  will  annexed,  de  bonis  non,  were 
issued  to  Andrew  S.  Morrison,  the  plaintiff,  on  the  estate  of  said 
Hugh  Hay,  deceased,  dated  the  16th  of  May  1836,  from  the  regis- 
ter of  Lancaster  county;  Mary  Hay  and  Archibald  M'Allister,  ad- 
ministrators of  said  Hugh  Hay,  deceased,  exhibited  an  inventory 
of  the  personal  estate  of  said  Hugh  Hay,  deceased,  into  the  register 
office  of  Lancaster  county,  on  the  15th  of  May  1779.  John  Hoff- 
man, during  the  time  he  held  a  part  of  said  land,  erected  thereon 
a  two  story  brick  house  and  large  stone  barn,  which  cost  4000  dol- 
lars; and  Thomas  Bird  Coleman,  after  his  purchase  from  Christian 
Hoffman,  cm  down  on  said  land,  and  used  wood  supposed  to  be  of 
the  same  value.  All  deeds,  wills,  and  powers  of  attorney  herein 
VIH. — s* 
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specified  or  referred  to,  are  considered  for  the  purposes  of  this  suit, 
as  having  been  properly  executed,  acknowledged,  and  delivered  at 
the  times  they  respectively  bear  date,  and  that  they  shall,  together 
with  all  letters  of  administration  and  other  writings  herein  referred 
to,  form  a  part  of  this  case. 

"  If,  in  the  opinion  of  the  court,  on  the  foregoing  case,  the  plain- 
tiff shall  be  entitled  to  recover,  judgment  shall  be  entered  for  him 
to  be  released  on  payment  by  defendants,  of  three  thousand  one 
hundred  and  seventy  dollars,  with  or  without  interest  on  the  same, 
from  the  death  of  Archibald  McAllister,  or  on  payment  of  any  less 
sum,  rating  the  land  at  sixty-five  dollars  per  acre,  with  or  without 
interest  as  aforesaid,  as  the  court  shall  determine;  and,  if  judgment 
shall  be  rendered  for  plaintiff,  he  shall  execute  and  deliver  a  deed 
of  release  to  defendants  for  said  land  on  the  payment  of  said  money." 

The  court  below  rendered  a  judgment  for  the  one-half  of  Patrick 
Morrison's  legacy  (1585  dollars,  with  interest  from  the  12th  of  May 
1832)  and  assigned  the  following  reasons: 

"  Judgment  was  entered  for  the  plaintiff  on  the  case  stated  for 
one-half  his  claim,  on  the  ground  that  Archibald  M'Allister,  when 
he  conveyed  the  moiety  of  the  remainder  in  fee,  although  he  sup- 
posed he  had  acquired  from  Buchanan  an  interest  to  that  extent, 
yet  in  fact  had  acquired  from  Buchanan  no  interest  in  the  estate 
conveyed;  but  M'Allister  had  power  as  surviving  administrator, 
with  the  will  annexed  of  Hugh  Hay,  deceased,  to  convey  the  whole 
estate  in  remainder,  and  he  intended  by  his  conveyance  to  transfer 
to  his  grantee  the  moiety  of  the  remainder  in  fee.  He,  however, 
mistook  the  source  from  which  he  derived  authority  to  transfer 
that  moiety;  but  inasmuch  as  he  had  power  to  make  a  valid  con- 
veyance of  the  estate  he  undertook  to  convey,  for  conveying  which 
he  received  a  valuable  consideration,  his  conveyance  shall  be  held 
effectual  notwithstanding  "his  misapprehension  with  regard  to  the 
source  from  which  his  right  to  make  the  conveyance  was  derived. 
The  legatee  whose  claim  remains  unsatisfied,  must  look  to  M'Al- 
lister or  to  Buchanan,  whom  he  empowered  to  receive  from  M'Allis- 
ter his  legacy,  for  the  moiety  which  M'Allister  raised  by  sale  of  the 
rnoiety  of  the  remainder  in  fee,  and  which  he  paid  or  might  have 
paid  to  Buchanan  on  his  power  of  attorney  from  Patrick  Morrison." 

"  With  regard  to  the  remaining  half  of  Patrick  Morrison's  legacy, 
there  does  not  appear  to  be  any  bar  to  the  plaintiff  raising  it  out  of 
the  land.  The  presumption  of  payment  does  not  arise  because  the 
land  was  not  sold.  The  executors  were  not  bound  to  sell  during 
the  continuance  of  the  life  estate.  The  legatees  had  a  right  to  take 
their  chance  of  its  continuance,  without  being  compelled  to  submit 
to  a  sacrifice  by  sale  of  the  remainder.  Plaintiff  is  not  barred  by 
twenty-one  years'  adverse  possession,  because  he  had  no  right  to 
demand  possession  during  the  continuance  of  the  life  estate,  which 
has  only  terminated  within  seven  years." 
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The  only  part  of  the  will  of  Hugh  Hay,  deceased,  which  is  ma- 
terial, is  as  follows: 

"  Item.  I  bequeath  to  my  dear  daughter,  Margaret,  all  the  re- 
sidue of  my  personal  estate,  and  the  whole  of  my  real  estate  to  her, 
to  her  heirs  and  assigns  forever." 

"  Item.  I  order  that  my  said  daughter  be  directed  in  every  thing 
by  my  executors,  and  that  she  be  subject,  from  time  to  time,  to 
their  advice  and  counsel." 

"  Item.  I  order,  that  if  it  please  God  that  my  daughter  should 
die  without  issue,  my  whole  estate  be  sold  by  my  executors,  and 
that  the  money  arising  from  said  sale,  shall,  after  the  decease  of  my 
dear  widow,  and  said  executors  being  satisfied  for  their  trouble,  be 
equally  divided  among  my  brother  Patrick's  and  my  sisters  Bucha- 
nan, and  Morrison's  sons,  share  and  share  alike." 

"  Item.  I  bequeath  to  my  brother  Patrick's  son,  Hugh  Hay,  all 
my  wearing  apparel,  save  only  my  best  hat  and  greatcoat,  which  I 
bequeath  to  my  daughter." 

"Item.  I  constitute  and  appoint  my  dear  wife,  John  Killerest, 
Sen.,  of  Paxton,  and  Richard  Crawford,  of  Hanover,  the  sole  and 
only  executors  of  this  my  last  will  and  testament,  confiding  in  their 
fidelity  and  prudence  to  order,  manage,  and  dispose  of  my  goods 
and  estate  agreeably  to  the  directions  of  this  my  said  will,  disallow- 
ing, renouncing,  and  revoking  all  other  wills,  legacies,  bequests  or 
executors,  by  me  in  any  wise  heretofore  made,  ordained,  bequeathed 
or  appointed,  publishing,  pronouncing  and  declaring  this,  and  none 
other,  to  be  my  last  will  and  testament.  In  testimony  of  all  which 
I  have  hereunto  subscribed  my  name  and  affixed  my  seal,  the  day 
and  year  before  written." 

Power  of  attorney,  Patrick  Morrison  to  James  Buchanan. 

"  Know  all  men  by  these  presents,  that  I,  Patrick  Morrison,  of 
the  county  of  Washington,  and  commonwealth  of  Virginia,  for 
divers  considerations  and  good  causes  me  hereunto  moving,  hav- 
ing made,  ordained,  constituted  and  appointed,  and  by  these  pre- 
sents, do  make,  ordain,  constitute  and  appoint  my  trusty  friend, 
James  Buchanan,  of  the  county  of  Rock  Bridge  and  said  common- 
wealth of  Virginia,  my  true  and  lawful  attorney  for  me,  and  in  my 
name,  and  to  my  use,  to  ask,  demand,  recover,  or  receive  rny  lawful 
part  of  the  estate  of  Hugh  Hay,  deceased,  of  the  county  of  Lan- 
caster, in  the  state  of  Pennsylvania,  giving,  and  by  these  presents, 
granting  to  my  said  attorney,  my  sole  and  full  power  and  authority 
to  take,  pursue,  and  follow  such  legal  courses  for  the  recovery,  re- 
ceiving, and  obtaining  the  same,  as  I  myself  might  or  would  do, 
were  I  personally  present,  and  upon  the  receipt  of  the  same  ac- 
quittances, and  other  sufficient  discharges  for  me  and  in  my  name, 
to  sign,  seal,  and  deliver,  as  I,  the  said  Patrick  Morrison,  in  my  own 
person,  ought  or  could  do,  in  and  about  the  same,  ratifying,  allow- 
ing, and  confirming  whatsoever  my  said  attorney  shall  lawfully  do, 
in  and  about  the  execution  of  the  premises,  by  virtue  of  these  pre- 
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sents.  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
the  twenty-first  day  of  June,  one  thousand  seven  hundred  and 
eighty,  and  in  the  fourth  year  of  American  independence." 

Each  party  sued  out  a  writ  of  error. 

The  defendants  below  assigned  for  error,  "  That  the  court  erred 
in  entering  judgment  for  the  plaintiff  for  any  sum." 

The  plaintiffs  below  assigned  the  following  errors: 

1.  The  court  erred  in  not  determining  and  directing  that  the  sum 
to  be  paid  by  defendants  to  plaintiff  on  releasing  the  judgment, 
should  be  3170  dollars,  with  interest,  from  the  2Sth  of  February 
1831,  instead  of  the  sum  of  1585  dollars,  with  interest,  from  the 
12th  of  May  1832. 

2.  The  court  erred  in  not  directing  that  interest  should  be  paid 
on  the  sum  of  1585  dollars,  from  the  28th  of  February  1831,  in- 
stead of  the  12th  of  May  1832. 

Roberts  and  Forster,  for  plaintiffs  below. 
M'Cormick  and  Weidman,  for  defendants. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  question  arising  out  of  this  case,  as  stated, 
is  whether  the  deed  of  conveyance  from  Archibald  M'Allister  to 
Robert  Coleman,  bearing  date  the  10th  of  April  1805,  can  be  con- 
sidered a  good  execution  of  the  power  contained  in  the  will  of 
Hugh  Hay,  dated  the  24th  of  May  1777,  authorising  his  executors, 
in  case  his  daughter  Margaret,  to  whom  he  had  devised,  by  a  pre- 
vious clause  of  his  will,  the  land  mentioned  and  transferred  by  the 
said  conveyance,  "  to  her,  her  heirs  and  assigns  for  ever,"  should 
die  without  issue,  to  sell  the  whole  of  his  estate,  of  which  the  land 
formed  a  part;  and  that  the  money  arising  therefrom  should,  after 
the  decease  of  his  widow,  his  executors  being  first  satisfied  for  their 
trouble,  be  equally  divided  among  his  brother  Patrick's,  and  his 
sisters  Buchanan  and  Morrison's  sons,  share  and  share  alike.  Va- 
rious objections  seem  to  present  themselves  to  the  deed  of  convey- 
ance being  held  an  execution  of  the  power:  First,  Because,  although 
Archibald  M'Allister  was,  at  the  time  of  his  executing  the  deed, 
administrator  cum  testamento  annexo  of  the  testator,  yet  it  appears 
very  clearly  from  the  face  of  the  deed  that  it  was  not  his  intention, 
by  means  of  it,  to  execute  the  power  to  sell  under  the  will.  By  his 
having  become  the  husband  of  Margaret,  the  devisee  of  the  land, 
and  having  had  by  her  issue  capable  of  inheriting  it,  he  upon  his 
wife's  death,  notwithstanding  the  previous  death  of  her  issue,  be- 
came tenant  for  life  of  the  land  by  curtesy.  His  life  estate  thus 
acquired,  which  extended  to  the  whole  of  the  land,  after  reciting 
the  manner  in  which  he  had  become  invested  with  it,  he  conveys 
distinctly  and  expressly  by  the  deed  as  an  interest  which  he  had  in 
himself  without  referring  to  the  power;  so  that  upon  the  ground  of 
intention,  as  clearly  expressed  as  it  was  possible  on  his  part,  as  well 
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as  the  principle  which  is  uncontrovertibly  settled,  that  where  a  man 
has  both  a  power  and  an  interest,  and  does  an  act  even  generally, 
and  not  specially,  as  it  would  seem  to  have  been  done  in  this  case, 
as  owner  of  the  land,  without  reference  to  his  power,  the  land  shall 
pass  by  virtue  of  his  ownership.  1  Sugdeu  on  Powers  430;  15  Law. 
Lib.  229.  Then  by  the  same  duty,  after  showing  by  a  recital  therein, 
that  he  had  also  become,  as  he  conceived,  the  owner  of  the  remain- 
der in  fee  of  an  undivided  moiety  of  the  land,  he  thereby  conveys 
it  also  without  referring  to  the  power,  and  in  terms  which  seem 
very  clearly  to  exclude  it.  It  is  plain  that  Archibald  M'Allister, 
at  the  time  of  executing  the  deed  of  conveyance  to  Robert  Coleman, 
conceived  himself  invested  with  the  absolute  and  indefeasible  right 
to  the  remainder  in  fee  of  an  undivided  moiety  of  the  land  by  means 
of  the  deed  of  conveyance  made  to  him  by  James  Buchanan,  on  the 
17th  of  December  1804,  and  the  deeds  of  conveyance  made  previ- 
ously to  Buchanan  by  the  sons  of  the  testator's  brother  Patrick  Hay, 
and  by  his  two  sisters,  Rebecca  Buchanan,  wife  of  the  said  James 
Buchanan,  and  Margaret  Morrison,  with  the  exception  of  Patrick 
Morrison,  one  of  the  sons  of  Margaret  Morrison,  who  never  parted 
with  his  right  in  any  way,  as  will  be  shown  in  the  sequel,  to  the 
money  arising  from  the  sale  of  the  land,  to  be  made  under  the  will, 
in  the  event  of  the  testator's  daughter  Margaret  dying  without  issue. 
But  then  it  is  more  than  probable  that  M'Allister  was  made  to  be- 
lieve, when  he  received  the  deed  of  conveyance  to  himself  from  Bu- 
chanan, that  the  three  sons  therein  named  of  Margaret  Morrison 
were  all  that  she  ever  had  or  that  were  then  living,  because  they 
are  mentioned  in  such  way  as  to  raise  that  belief.  And  for  the  same 
reason  that  M'Allister  considered  himself  entitled  to  the  remainder 
in  fee  of  an  undivided  moiety  of  the  land  at  the  time  he  sold  and  con- 
veyed it  to  Coleman,  he  must  have  believed  that  Peter  Gloninger 
was  the  owner  of  the  other  moiety,  who  derived  his  claim  or  title 
to  it  in  like  manner  from  James  Buchanan.  The  conveyances  from 
the  nephews  of  the  testator  to  Buchanan,  already  alluded  to,  em- 
braced all  the  land,  and  were  made  with  a  view  no  doubt  to  invest 
him  with  a  right  to  the  remainder  in  fee  in  the  whole  of  it.  Mr  Sug- 
den,  in  his  treatise  on  powers,  vol.  i,  440, says,  "It  is  intention  then, 
that  in  these  cases  governs;  therefore,  where  it  can  be  inferred  that 
the  power  was  not  meant  to  be  exercised,  the  court  cannot  consider 
it  as  executed."  Here  then  it  is  almost  morally  impossible  to  infer 
that  M'Allister,  supposing  him  to  have  been  capable  of  exercising 
the  power  in  the  will  at  the  time, intended  to  do  so;  because,  under 
the  power,  his  authority  to  sell  extended  to  the  remainder  in  fee  in 
the  whole  of  the  land,  but  his  conveyance  is  limited  to  an  undivided 
moiety  thereof,  which  he  undertakes  to  show  by  a  recital  in  the 
deed,  he  had  become  the  absolute  owner  of,  and  as  such,  and  in 
fact  not  otherwise,  he  thereby  intended  to  convey  it.  But  it  may 
perhaps  be  said,  that  intention  is  made  the  test  only  where  the 
grantor  has  such  estate  or  interest  as  he  undertakes  to  convey,  and, 
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at  the  same  time,  also  a  power  to  convey  the  same;  and  not  to  the 
case  where  he  mistakingly  supposes  himself  to  have  such  interest; 
because,  having  shown  clearly,  as  it  may  be  argued,  by  his  deed 
that  it  was  his  intention  to  transfer  such  interest  at  all  events,  and 
therefore  by  any  means  within  his  power,  the  conveyance  will  be 
referred  to  the  power  so  as  to  render  it  effectual.  Admitting  this, 
then  to  be  the  rule,  a  second  objection  arises,  that  it  was  not  com- 
petent for  him  to  exercise  the  power  without  relinquishing  all  his 
right  in  the  land  and  giving  the  whole  proceeds  of  the  sale  to  the 
nephews.  By  the  will  it  is  clear  that  the  testator  gave  his  daughter 
an  estate  tail  in  the  land,  and  as  long  as  that  estate  endured,  it  is 
also  equally  clear  that  he  did  not  intend  the  land  should  be  sold; 
but  upon  the  determination  of  that  estate,  from  a  failure  of  issue 
upon  her  part,  it  would  seem  to  have  been  his  wish  that  the  fee 
simple  estate  in  the  land  should  then  be  sold  and  the  money  arising 
therefrom  distributed  among  his  nephews.  But  before  the  arrival 
of  the  time  when  the  nephews  should  become  entitled  to  receive 
the  money  in  possession,  there  is  no  reason  to  believe  that  it  was 
the  intention  of  the  testator  that  a  sale  should  be  made.  It  is 
perfectly  manifest  that  it  was  not  to  be  sold,  at  any  time,  for  the 
benefit  of  his  daughter,  her  issue  or  that  of  any  other,  who  might 
acquire  an  interest  in  it  by  marriage  with  her.  It  was  directed 
to  be  sold  for  the  exclusive  purpose  of  giving  to  his  nephews  the 
immediate  benefit  of  the  money  arising  from  the  sale;  and,  when 
sold  for  that  purpose,  it  cannot  be  doubted  but  it  was  his  desire 
that  it  should  be  sold  for  the  highest  and  best  price  that  could  be 
obtained  for  it.  Then,  in  order  to  meet  the  intention  of  the  testa- 
tor and  fulfil  his  wishes  in  this  respect,  it  is  clear  that  a  sale,  under 
the  power  contained  in  the  will,  could  not  be  effected  until  after 
the  death  of  M'Allister;  because,  until  his  life  estate  was  determin- 
ed, the  full  value  or  price  of  the  fee  simple  estate  in  possession  in 
it,  could  neither  have  been  ascertained  nor  had  for  it.  And  even 
if  it  could,  unless  it  had  been  paid  over  to  them  immediately,  it 
might  have  been  dissipated  and  lost  to  them,  contrary  to  the  design 
of  the  testator,  as  they  could  not  have  demanded  or  compelled  the 
payment  of  it  during  the  life  of  M'  AHister,  the  tenant  for  life.  This 
view  of  the  question  here  derives  support  from  a  late  decision  of 
the  court  of  exchequer  in  Meyrick  v.  Coutts,  1  Sugden  on  Powers 
349-50,  where  the  devise  was  to  A,  the  testator's  wife,  for  life,  and 
after  her  death,  a  power  to  trustees  to  sell  and  pay  the  money 
amongst  the  children  of  B,  who  had  an  infant  child  then  living, 
the  court  held  that  the  sale  could  not  be  made  till  after  the  widow's 
decease.  It  is  also  sustained,  I  believe,  by  the  common  course 
and  practice  of  mankind,  so  far  as  we  have  evidence  of  it.  In 
Lee  v.  Vincent,  Cro.  Eliz,  26,  Co.  Lit.  113, «,  a  case  pretty  much 
like  the  one  under  consideration,  where  John  Lee  devised  land 
to  his  son  William  in  tail,  and,  if  he  died  without  issue,  directed  that 
his  sons-in-law  (having  then  five)  should  sell  the  land;  after  the 
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death  of  the  testator,  one  of  the  sons-in-law  died,  and  then  William 
died,  leaving  issue  a  daughter,  who  died  afterwards  without  issue; 
then  the  four  sons-in-law  sold  the  land,  and  never  thought  or  sup- 
posed that  they  could  have  done  it  before.  Two  questions  were 
made:  First,  whether,  as  the  son  died  leaving  issue,  though  that 
issue  died  afterwards  without  issue,  the  sale  was  good;  and,  Se- 
condly, whether,  one  of  the  sons-in-law  having  died,  the  sale  could 
be  made  by  the  four  surviving:  and  both  questions  were  decided 
in  the  affirmative. 

The  next  question  which  presents  itself  is,  did  the  letter  of  attor- 
ney, from  Patrick  Morrison  to  James  Buchanan,  bearing  date  the 
21st  of  June  1780,  authorise  the  latter  to  convey  or  transfer  any 
interest  which  the  former  had  in  the  land  or  right  to  the  money 
Avhich  should  arise  from  a  sale  thereof,  made  under  the  will  of  the 
testator?  It  is  very  clear  that  the  letter  of  attorney,  according  to 
the  terms  of  it,  has  no  application  whatever  to  lands  or  real  estate 
of  any  kind,  and  therefore  confers  no  authority  to  sell  or  dispose  of 
such  estate.  It  is  "to  ask,  demand,  recover  or  receive  his  lawful  part 
of  the  estate  of  Hugh  Hay,  (meaning  the  testator,)  deceased,  of  the 
county  of  Lancaster,  &c.,  giving  and  granting  thereby  to  his  said 
attorney,  his  sole  and  full  power  and  authority  to  take,  pursue  and 
follow  such  legal  course  for  the  recovery,  receiving  and  obtaining 
the  same,  as  he  himself  might  or  could  do  were  he  personally  present; 
and  upon  the  receipt  thereof,  acquittances  and  other  sufficient  dis- 
charges for  him,  and  in  his  name  to  sign,  seal  and  deliver,"  &c. 
Now  nothing  can  be  more  plain  than  that  the  authority,  ^iven  by 
the  letter  of  attorney,  extends  merely  to  such  portions  of  the  per- 
sonal estate  of  the  testator  as  might  be  coming  to  the  constituent. 
And  besides,  the  letter  of  attorney  contains  no  authority  to  sell  or 
dispose  of  the  constituent's  interest  in  the  personal  estate,  but  to 
demand  and  receive  it,  and  to  do  in  his  name  whatever  may  be 
lawful  and  necessary  to  obtain  and  recover  it.  The  deeds,  therefore, 
of  James  Buchanan,  the  first  bearing  date  the  25th  of  February 
1793,  to  John  Duffel  Hay,  and  the  second  bearing  date  the  17th  of 
December  1S04,  to  Robert  Coleman,  had  no  effect  whatever  upon 
the  right  or  interest  which  Patrick  Morrison  had  either  in  the  real 
or  personal  estate  of  the  testator.  And  even  if  the  letter  of  attorney 
had  authorized  James  Buchanan  to  have  sold  and  assigned  the  in- 
terest of  Patrick  Morrison  in  the  estate  of  the  testator,  neither  of 
the  deeds  purports  to  have  been  executed  by  Buchanan  for  Morrison. 
It  is  perfectly  obvious  that  they  are  both  executed  for  and  in  behalf 
of  himself  alone.  Patrick  Morrison  would,  therefore,  seem  to  have 
a  right  to  demand  and  receive  one-seventh  part  of  the  money  arising 
from  a  sale  to  be  made  of  the  land,  as  directed  by  the  will.  It  cer- 
tainly has  not  been  shown  that  he  has  ever  released  or  parted  with 
it.  The  conveyances  of  the  other  nephews  to  James  Buchanan, 
may  be  sufficient  to  preclude  them  from  ever  setting  up  any  claim 
to  have  the  land  sold  on  their  account  under  the  will;  though  it 
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would  seem  from  their  deeds  that  they  misapprehended  very  much 
the  nature  of  their  claim  to,  or  interest  in,  the  estate.  They,  in  fact, 
had  no  interest  in  the  land;  each  had  a  right  merely  to  receive  a 
certain  proportion  of  the  money  that  should  arise  from  the  sale 
thereof,  when  made  according  to  the  provisions  and  directions  of  the 
will.  Their  claims,  however,  may  be  considered  as  assignable  in 
equity  for  a  valuable  consideration;  and  their  deeds  as  sufficient  to 
bind  and  divest  them,  in  equity  at  least,  of  their  rights  to  any  money 
that  could  be  raised  from  a  sale  of  the  land  under  this  power.  That 
they  had  no  right  or  interest  in  the  land  to  convey  and  transfer,  is 
established  not  only  authoritatively,  but  satisfactorily,  by  the  cases  of 
Allison  v.  Wilson's  Executors,  13  Serg,  Sf  Rawle  330,  and  Morrow 
v.  Brenizer,  2  Rawle  188;  and  more  especially  by  the  clear  and 
conclusive  reasoning  of  the  chief  justice  in  the  latter  case. 

We  therefore  think  that  the  court  below  were  right  in  rendering 
a  judgment  for  the  plaintiff,  but  that  they  erred  in  directing  it  to  be 
released  on  the  payment  of  one  thousand  five  hundred  and  eighty- 
five  dollars,  with  interest  thereon  from  the  12th  day  of  May  1832. 
We  think  the  plaintiff,  upon  the  case  as  stated,  entitled  to  receive 
the  sum  of  three  thousand  one  hundred  and  seventy  dollars,  with 
interest  thereon  from  the  time  the  judgment  was  rendered  in  the 
court  below;  and  accordingly  direct  that  the  judgment  be  released 
on  the  payment  of  this  sum  to  the  plaintiff,  and  the  costs  of  the 
action  in  the  court  below,  together  with  the  costs  which  have 
accrued  on  the  writ  of  error  in  this  court. 

Judgment  accordingly. 


Sherban  against  The  Commonwealth. 

Indictments  require  only  the  same  certainty  as  declarations.  What  is  appa- 
rent from  necessary  implication  need  not  be  averred;  and  over  nice  exceptions 
are  not  to  be  encouraged,  especially  in  cases  which  d"o  not  touch  the  life  of  the 
defendant. 

"fc/V    '.  •'(••.•, 

ERROR  to  the  quarter  sessions  of  Cumberland  county. 

Commonwealth  against  Daniel  Sherban.  Indictment  for  betting 
on  an  election;  in  which  the  offence  was  thus  laid: 

"  The  grand  inquest  of  the  commonwealth  of  Pennsylvania,  in- 
quiring in  and  for  the  county  of  Cumberland,  on  their  oaths  and 
affirmations  respectively,  do  present:  That  Daniel  Sherban,  late, 
&c.,  on  the  28th  of  September  1838,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  this  court,  did  lay  a  wager  and  bet  with  a 
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certain  Jacob  Clark,  and  that  the  said  Daniel  Sherban  did  then  and 
there  lay  a  wager  and  bet  of  fifty  dollars  with  the  said  Jacob  Clark, 
that  a  certain  Joseph  Ritner  would  be  elected  governor  of  the 
commonwealth  of  Pennsylvania  at  an  election  to  be  held  in  said 
commonwealth,  under  the  constitution  and  laws  of  said  common- 
wealth on  the  9th  day  of  October  in  the  year  1S3«,  the  said  Joseph 
Ritner  then  and  there  being  a  candidate  nominated  for  public  office, 
to  wit,  for  the  office  of  governor  of  said  common  wen  Ith,  contrary 
to  the  act  of  assembly  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  commonwealth  of  Pennsylvania." 

The  defendant  demurred  generally  to  the  sufficiency  of  the  bill. 
The  court  below  overruled  the  demurrer  and  passed  sentence  upon 
the  defendant. 

Watts,  for  plaintiff  in  error.  All  the  facts  and  circumstances 
constituting  an  offence  must  be  specially  set  forth  in  the  indictments. 
•flrch.  Critn.  PI.  15.  Every  fact  and  circumstance  necessary  to 
constitute  the  offence,  must  be  laid  positively;  it  is  not  sufficient  that 
it  may  be  understood  by  inference.  Ibid.  25;  1  Rawle  143.  The 
indictment  in  this  case  does  not  state  positively  the  fact  that  there 
was  an  election  pending;  if  stated  in  the  bill  at  all,  it  is  only  from 
inference. 

Graham,  attorney-general,  contra,  contended  that  certainty  to 
a  common  intent  was  sufficient. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  is  a  general  rule  that,  in  all  indictments,  the 
charge  must  be  positively  averred;  but  in  what  cases  it  is  or  is  not 
sufficiently  averred,  is  not  ascertained  with  precision,  and  must  be 
left,  in  a  great  measure,  to  the  legal  discretion  of  the  court.  2  Hawk. 
P.  C.  228.  Indictments  require  only  the  same  certainty  as  declara- 
tions, namely,  certainty  to  a  common  intent  in  general,  and  not  cer- 
tainty in  every  particular  as  is  required  in  pleading  an  estoppel.  Co. 
Lit.  305;  2  S/r.  904;  1  Chit/,.  Cr.  Law,  169.  It  is  a  rule  that  that 
which  is  apparent  to  the  court,  and  appears  from  a  necessary  implica- 
tion, need  not  be  averred.  4  Buc.Jlb.  322.  It  is  sufficient  in  indict- 
ments, that  the  charge  be  stated  with  so  much  certainty  that  the  de- 
fend.mt  may  know  what  he  is  called  on  to  answer,  and  that  the  court 
may  know  how  to  render  the  proper  judgment  thereon.  Over  nice 
exceptions  are  not  to  be  encouraged,  especially  in  cases  which  do  not 
touch  the  life  of  the  defendant.  1  Chill.  Crim.  Lnw,  170,  221;  2 
Hale  178.  The  objection  is,  that  the  indictment  does  not  aver  that 
there  was  an  election  for  governor  about  to  be  held  in  October  1838; 
but  it  avers  that  the  defendant  made  a  bet  dependent  on  an  election 
for  governor,  to  be  held  in  October  1838.  We  think  the  fair  im- 
plication is,  not  only  that  such  bet  was  made,  but  that  the  election 
via. — T 
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was  to  be  held  at  that  time,  and  that  the  commonwealth  would  be 
bound  in  this  charge  to  prove  both  these  facts. 
Judgment  affirmed. 


The  Commonwealth  against  Gilson. 

The  sureties  in  an  ordinary  administration  bond  are  not  liable  for  the  proceeds 
of  the  intestate's  real  estate,  though  charged  in  the  account  of  the  administra- 
tion as  settled  by  the  orphans'  court. 

*v     -.wn>*  ..JiV>  rfr-rnf>}:r-;U    .-»  V;V:  .'V 

ERROR  to  the  common  pleas  of  Juniata  county. 

The  Commonwealth,  for  the  use  of  Thomas  Todd,  administrator 
of  Thomas  Beale,  deceased,  against  the  administrators  of  David 
Gilson,  deceased,  and  others.  This  was  a  scire  facias  upon  a  judg- 
ment on  an  administration  bond. 

The  plaintiff  gave  in  evidence  an  account  of  the  defendants  as 
administrators  of  Thomas  Gilson,  deceased,  in  which  the  defendants 
had  charged  themselves  with  the  personal  estate  and  proceeds  of 
real  estate  to  the  amount  of  upwards  of  three  thousand  dollars,  and 
which  they  were  credited  with  the  payment  of  debts  of  the  intestate 
to  an  amount  which  left  a  balance  in  their  hands  of  132S  dollars 
and  1 1  cents.  The  plaintiff's  intestate  was  married  to  one  of  the 
daughters  of  the  intestate,  and  claimed  his  share  of  the  balance. 

The  court  below  (Hepburn,  president)  instructed  the  jury,  in 
answer  to  points  put  by  the  plaintiff,  that  he  was  not  entitled  to 
recover  any  thing,  not  even  nominal  damages. 

Fisher,  for  plaintiff  in  error,  cited  8  Serg.  4*  Rawle  132. 
»fl.  S.  Wilson,  contra,  stopped  by  the  court. 

PER  CTJRIAM. — It  is  a  fatal  objection  to  this  action,  that  its  aim 
is  to  make  the  sureties,  in  an  ordinary  administration  bond,  liable 
for  the  proceeds  of  the  intestate's  land;  a  thing  that  cannot  be  done. 
They  are  irresponsible  by  the  very  words  of  the  condition,  as  was 
held  in  Reed  v.  The  Commonwealth,  11  Serg.  $•  Rawle  441,  for 
any  thing  but  his  goods,  chattels,  and  credits,  which  were  such  at 
the  time  of  his  death;  and  they  were  consequently  held  to  be  ir- 
responsible for  a  confession  of  judgment  on  which  the  real  estate 
was  sold,  and  the  proceeds  of  it  misapplied.  The  distinction  be- 
twixt these  and  the  real  assets  is  recognized,  even  by  a  statute 
which  requires  a  separate  bond  for  the  latter,  the  administration  of 
which,  to  avoid  the  uncertainty  which  springs  from  confusion>  ought 
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to  appear  also  by  a  separate  account.     All  the  exceptions  turn  on 
this  point;  and  they  are  consequently  not  sustained. 
Judgment  affirmed. 


Cronister  against  Weise. 

Joint  owners  of  a  mortgage,  having  equal  right  to  manage  the  same  for  the 
advantage  of  their  respective  interests,  are  answerable  to  each  other  for  nothing 
but  positive  misfeasance. 

A,  being  the  holder  of  certain  bonds  secured  by  a  mortgage,  was  present  at  a 
sheriffs  sale  of  the  mortgaged  premises,  upon  a  judgment  and  execution  of  B 
upon  another  of  the  bonds,  and  gave  notice  of  his  claim,  and  that  he  would  sue 
the  mortgage  against  the  purchaser;  in  consequence  of  which,  the  land  was  sold 
to  the  plaintiff  in  the  execution  for  one-tenth  part  of  its  real  value.  A  afterwards 
discovered  that  the  sheriff's  sale  divested  the  lien  of  the  mortgage,  and  purchased 
the  title  which  B  had  acquired  by  the  sheriff's  sale.  In  an  action  on  the  mort- 
gage by  C,  another  bond-holder,  against  the  mortgagor,  with  notice  to  A  as  a 
terre-tenant,  it  was  held,  that  A  was  not  estopped  from  asserting  the  legal  effect 
of  the  sheriff's  sale,  in  divesting  the  lien  of  the  mortgage. 

KRROR  to  the  common  pleas  of  Cumberland  county. 

Michael  Weise,  for  the  use  of  J.  B.  M'Lanahan,  against  Abra 
ham  Cronister,  administrator  of  Jacob  Cronister,  with  notice  to 
James  Clark,  the  tenant  in  possession.  Scire  facias  sur  mortgage. 
The  plaintiff  gave  in  evidence  a  mortgage  of  Jacob  Cronister  to 
Michael  Weise,  of  sixty-nine  acres  of  land,  to  secure  the  payment 
of  eight  bonds  of  422  dollars  81  cents  each,  payable  in  eight  suc- 
cessive years  after  the  1st  of  April  1817.  Of  these  he  gave  in  evi- 
dence the  bond  due  1st  of  April  1820,  of  which  J.  B.  M'Lanahan  was 
the  holder,  and  which  he  claimed  to  recover  in  this  suit;  and  proved 
that  James  Clark  was  in  possession  of  the  land. 

The  defendant  gave  in  evidence  the  record  of  a  suit  and  judg- 
ment— Michael  Weise,  for  the  use  of  George  R.  Leeper,  against 
Jacob  Cronister's  administrator,  founded  upon  a  bond  secured  by 
the  same  mortgage,  and  payable  the  1st  of  April  1821,  and  execu- 
tions thereupon;  and  a  sale  of  the  mortgaged  premises  on  the  8th 
of  April  1824,  to  George  R.  Leeper  for  the  sum  of  135  dollars;  and 
a  deed  from  George  R.  Leeper  to  the  defendant,  James  Clark,  for 
the  land,  dated  6th  of  August  1827,  for  the  consideration  of  125 
dollars. 

To  rebut  this  defence,  the  plaintiff  proved  that  at  the  time  the 
land  was  sold  by  the  sheriff  to  George  R.  Leeper,  James  Clark  was 
present  and  gave  notice,  "  that  whoever  would  buy,  would  buy  a 
law-suit;  that  ho  had  a  mortgage  on  the  land,  and  he  would  push  it 
or  claim  it,"  or  something  to  that  effect;  in  consequence  of  which  a 
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bidder  withdrew  a  bid  of  300  dollars,  arid  the  land  was  struck  down 
to  George  R.  Leeper  for  135  dollars;  and  that  it  was,  in  fact,  worth 
2,000  dollars.  The  plaintiff  also  proved  the  declarations  of  Leeper, 
both  before  and  after  the  sale,  that  he  would  and  had  purchased 
subject  to  the  mortgage. 

The  defendant  requested  the  court  to  charge  the  jury  upon  the 
following  points: 

1.  If  the  levy  and  sale  were  not  expressly  subject  to  the  mort- 
gage, and  the  deed  is  not;  no  loose  talk  of  the  by-standers,  no 
opinion  which  Leeper  or  his  counsel  entertained  or  expressed  to 
each  other  respecting  the  effect  of  the  sheriff's  sale,  will  give  cha- 
racter to  the  title  conveyed  by  the  sheriff. 

2.  If  Mr  Clark  did  attend  the  sheriff's  sale  and  give  notice  that 
he  held  the  mortgage,  and  "  would  push  it  or  claim  it,"  this  will 
not  affect  the  title  which  Leeper  derived  from  the  sheriff's  sale. 

3.  The  facts  that  Mr  Clark  was  mistaken  about  the  law  respect- 
ing titles  made  by  judicial  sales,  and  his  having  brought  a  suit  upon 
the  mortgage  and  afterwards  discontinued  it  and  purchased  Lee^ 
per's  title,  will  not  in  law  so  affect  his  title  as  to  make  it  subject  to 
the  plaintiff's  claim  in  this  suit. 

4.  A  sale  upon  a  judgment  on  a  mortgage  bond  in  law.  divests 
the  lien  of  the  mortgage  as  to  all  other  bonds  secured  by  it. 

5.  Even  if  Leeper  did  believe  he  purchased  the  land  subject  to 
the  mortgage,  because  of  the  popular  understanding  at  the  time  of 
sale  to  that  effect,  this  would  not  affect  the  title  of  an  innocent  pur- 
chaser from  Leeper. 

The  court  answered: 

"  We  consider  all  these  as  general  propositions,  true  in  reference 
to  the  precise  state  of  facts  supposed  in  them  respectively.  But 
there  still  remains  some  difficulty  in  the  application  of  these  prin- 
ciples to  the  present  case,  as  they  may  be  affected  by  other  facts  in 
the  cause  and  by  the  application  of  other  principles  equally  true. 

"  It  is  not  the  understanding  of  the  sjierirT  or  of  the  plaintiff  in 
the  writ,  or  of  the  mortgagee  or  mortgagor,  or  of  the  purchaser  in 
judicial  sales,  by  which  the  duration  and  extent  of  the  interest  sold 
is  to  be  measured;  sales  of  this  kind  are  legal  sales;  they  have 
certain  and  fixed  legal  effects,  unless  altered  by  the  agreement  or 
stipulations  of  all  the  parties  in  interest. 

"  But  there  is  another  principle  of  the  law  said  to  be  applicable 
here,  arising  out  of  the  doctrine  of  estoppel.  If,  in  conducting  judi- 
cial proceedings,  a  party  affirms  a  certain  position,  affirms  the  exist- 
ence of  certain  facts,  upon  which  he  gains  a  legal  advantage  to  the 
direct  disadvantage  of  his  adversaries,  he  afterwards  can  not  turn 
about,  change  his  position,  affirm  a  contrary  state  of  facts,  and  ob- 
tain another  advantage  over  the  same  adversaries  to  their  further 
disadvantage. 

"  If,  when  the  other  parties  in  interest  were  pursuing  their  remedy 
under  one  of  the  bonds  recited  in  the  mortgage,  when  judgment 
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had  been  obtained,  execution  issued,  the  land  levied  on  and  was 
offered  for  sale — if,  when  a  legitimate  sale  was  about  to  be  made, 
as  the  plaintiff  in  that  execution  had  a  right  to  have  made  of  this 
land  mortgaged,  out  and  out  for  its  whole  value,  freed  from  the  lien 
of  the  whole  mortgage — if,  under  such  circumstances,  James  Clark, 
the  present  defendant,  interposed  and  objected  to  the  sale  being 
made  out  and  out;  told  the  bidders  whoever  should  buy,  would  buy 
a  law-suit;  that  he  had  a  mortgage  on  the  land  and  that  he  would 
push  it  or  claim  it;  that  he  did  not  care  about  the  sale,  that  no  one 
could  cut  him  out;  that  he  would  claim  the  land  under  his  mort- 
gage, or  something  to  that  effect;  and  if  this  was  done  in  accordance 
with  the  opinion  find  assent  of  George  Leeper,  the  plaintiff  in  the 
execution,  and  afterwards  the  purchaser;  and  if,  in  consequence  of 
this  notice  and  position  assumed  by  James  Clark,  John  Moore,  a 
bidder  at  300  dollars,  withdrew  his  bid,  and  the  land  was  struck 
down  at  135  dollars,  when  it  was  worth  eight  or  ten  times  that 
amount;  and  if,  under  the  same  notice  and  position  assumed  by 
Jamqs  Clark,  and  with  the  assent  of  Leeper,  with  the  same  under- 
standing and  in  accordance  with  the  same  purposes,  Clark  purchas- 
ing the  land  from  Leeper  for  125  dollars;  if  these  facts  should  be 
found  by  the  jury,  I  say,  in  law,  James  Clark  would  be  estopped 
from  now  changing  his  position,  and  saying  that  in  law  the  land 
was  sold  free  from  the  incumbrance  of  the  whole  mortgage;  he  could 
not  under  such  a  state  of  facts,  if  they  are  found  by  the  jury  to  be 
true;  he  could  not  first  baffle  the  parties  in  interest  under  the  mort- 
gage from  making  out  of  the  land  what  it  would  probably  have  sold 
for,  if  he  had  not  interfered,  and  in  accordance  with  the  same  views 
and  purposes,  get  the  title  to  the  land  afterwards  at  a  sum  even 
less  than  the  sum  for  which  the  land  sold  at  sheriff's  sale,  and  then 
turn  round,  assume  a  new  position  and  affirm  a  contrary  state  of 
facts,  and  take  the  whole  title  to  the  land  free  and  discharged  from 
the  mortgage,  and  thus  cut  those  parties  out  of  the  fund  to  which 
he  referred,  as  their  security,  when  it  was  his  intent  to  do  so. 

"  In  accordance  with  these  views  and  principles,  and  as  explained 
by  the  foregoing  remarks,  we  answer  the  points  on  the  part  of  the 
plaintiff  in  the  affirmative." 

The  defendant  excepted  to  this  opinion,  and  assigned  it  for  error. 

Biddle  and  Wafts,  for  plaintiff  in  error,  cited  16  Serg.  <§•  Ruwh 
414;  2  Kawle  167;  2  Penn.  Rep.  278;  Sug.  Vend.  729;  1  Johns. 
Chan.  219. 

Alexander,  contra,  cited  1  Ser$.  <$•  Rawle  468;  Ibid.  293;  6 
Johns.  Chan.  35;  13  Serg.  8p  Rawle  304. 

The  opinion  of  the  Court  was  delivered  by 
GIBSON,  C.  J. — The  sheriffs  sale  certainly  discharged  the  mortgage 
at  law ;  and  if  Clark,  then  a  part  owner  of  it,  but  now  a  terre-tenant 

VIII. — T* 


218  SUPREME  COURT  [Harrisburg 

[Cronister  v.  Weise.] 

defendant  at  the  suit  of  the  other  part  owner,  is  to  be  precluded 
from  insisting  on  the  discharge,  his  purchase  from  the  sheriff's 
vendor,  must  be  treated  as  a  trust.  But  a  misfeasance,  to  make 
him  a  trustee  ex  maleficio,  must  be  such  as  would  subject  him  to 
an  action  at  law;  and  it  is  settled  that  an  action  on  the  case  lies  not 
for  an  act  which,  though  it  be  to  the  damage  of  the  party,  is  not 
prohibited  by  the  law.  Thus  it  was  in  Semayne's  case,  5  Co.  91, 
where  the  defendant  had  shut  the  door  of  his  house  against  the 
sheriff  coming  to  do  execution  of  the  goods  of  another  in  it;  or  as  it 
was  in  the  Coun'ess  of  Salop  v.  Crampton,  Cro.  Eliz.  784,  where 
a  lessee  at  will  had  negligently  burned  his  house;  or  as  it  is  said  in 
R.  Mo.  420,  453,  where  a  man  builds  a  dove-cote  or  coney-warren 
o.n  his  land,  and  the  doves  or  conies  hurt  the  neighbours — in  these, 
and  a  countless  number  of  other  instances,  there  isdamnum  absque 
injuria.  The  sum  of  the  maxim  sic  utere  tuo  is,  that  you  so  use 
your  own  as  to  do  no  wanton  damage  to  another;  in  consonance 
with  which  is  Townsend  v.  Wathen,  9  East.  277,  where  the  defen- 
dant, having  set  traps  for  dogs,  with  an  intent  to  allure  them  into  his 
grounds  by  the  scent  of  bait  prepared  for  the  purpose,  was  held  to  be 
liable  only  because  the  purpose  was  malicious  and  unlawful.  But 
the  bona  Jide  exercise  of  a  right,  how  prejudicial  soever  its  conse- 
quences to  another,  is  followed  by  no  such  liability.  Thus,  an  arrest 
for  a  debt  mistakingly  supposed  due,  though  ruinous  to  the  party,  is 
justifiable  as  a  fair  use  of  a  legal  remedy.  And  the  principle  is  de- 
cisive in  its  application  to  the  duties  of  part  owners,  the  rule  being 
that  a  tenant  in  common  is  answerable  to  his  fellow  only  for  a  vo- 
luntary destruction  or  abuse  of  the  thing.  In  Martyn  v.  Knowlys 
8  Term  Rep.  146,  it  was  ruled  that  the  one  could  not  maintain  an 
action  against  the  other  for  cutting  down  trees  of  a  proper  age  and 
growth,  else  an  obstinate  co-tenant  might  hinder  the  others  from 
taking  the  fair  profits  of  their  estates.  For  the  same  reason,  it  was 
held  in  Fennings  v.  Lord  Grenville,  Taunt.  241,  that  the  conversion 
of  a  cliattel  to  its  general  and  profitable  application,  even  by  chang- 
ing the  form  of  its  substance,  is  not  a  destruction  of  the  thing  to 
give  an  action  for  it  betwixt  tenants  in  common,  because  each  has 
an  equal  right  to  take  it  and  use  it  in  its  altered  state.  Nor  do  I 
apprehend  that  an  accidental  diminution  of  its  value  by  the  process, 
would  have  made  a  difference;  for  joint  owners,  having  equal  right 
to  manage  the  property  for  the  advantage  of  their  respective  inte- 
rests, are  answerable  to  each  other  for  nothing  but  positive  misfea- 
sance. In  the  application  of  this  principle  to  the  matter  in  hand,  it 
is  to  be  borne  in  mind  that  there  was  no  officious  intermeddling 
with  the  plaintiff's  interest;  for  Clark  professed  not  to  act  further 
than  to  the  extent  of  his  ownership,  or  for  any  one  but  himself.  It 
had  not  been  settled  that  a  sale  on  a  judgment  discharged  a  mort- 
gage; the  current  of  popular  opinion  was  that  it  did  not,  and  indeed 
such  was  the  advice  of  counsel  in  the  particular  instance.  Clark, 
the  present  terre-tenant,  then,  being  a  part  owner  of  the  mortgage 
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which  stood  as  a  security  for  bonds  separately  assigned  to  the  plain- 
tiff and  himself,  and  the  land  being  put  up  for  sale  on  the  judgment 
of  another,  warned  the  bidders  of  the  existence  of  ihe  mortgage, 
and  desired  them  to  take  notice  that  he  meant  to  enforce  it  against 
the  land,  which  consequently  sold  for  about  a  twentieth  of  its  value, 
and  the  mortgage  creditors  got  nothing  from  the  purchase  money. 
Now,  though  it  was,  in  any  event,  unnecessary  to  give  verbal  notice 
of  a  registered  mortgage,  the  warning  was,  nevertheless,  an  act  of 
good  faith;  nor  could  its  tendency  to  remove  misconception,  be 
deemed  a  legal  injury  to  the  plaintiff.  On  the  contrary,  it  might 
well  have  been  thought  a  service  to  him,  as  it  would  preclude  an 
imputation  of  concealment  by  him.  It  was,  in  truth,  no  more  than 
a  repetition  of  the  notice  afforded  by  the  register.  Thus  it  stood  at 
the  sale;  and  it  will  not  be  said  that  Clark  had  not  a  right  to  take 
measures  for  the  protection  of  his  own  interest  without  the  consent 
of  one  whose  interest  was  involved  with  it.  To  that  other,  the  loss 
which  ensued,  was  damnum  ubsque  injuria;  while  to  Clark  it  was 
enough  that  he  himself  was  equally  a  sufferer,  especially  as  the  con- 
nection was  not  of  his  seeking.  And  the  principle  is  founded  in 
justice  and  reason.  Parties  who  have  coincident  but  separate  inte- 
rests, may  abridge  the  freedom  of  their  action,  in  respect  to  them, 
by  agreeing  to  make  common  cause  in  the  prosecution  of  them;  but 
pursuing  them  separately,  they  are  not  reciprocally  answerable  for 
acts  which  occasioned  no  wanton  sacrifice.  Why,  then,  ought 
Clark  to  have  been  diverted  from  the  prosecution  of  a  promising 
measure,  by  the  risk  of  its  consequences,  to  another?  He  surely 
had  a  right  to  act  for  his  own  preservation,  without  consulting  one 
whom  accident  had  embarked  in  the  same  bottom  with  him.  In 
the  unsettled  state  of  the  law  at  the  time,  notice  of  an  intended  pro- 
secution of  the  mortgage,  might  have  proved  to  be  indispensable 
to  the  safety  of  all  parties;  but  as  it  could  have  given  Clark  no 
claim  on  the  plaintiff  for  a  benefit,  it  shall  not  subject  him  to  his 
action  for  a  loss.  Even  partners  in  a  voluntary  association,  share 
the  losses  which  are  occasioned  by  the  acts  of  each  other;  and  there 
is,  to  say  the  least,  no  room  for  the  application  of  a  severer  rule  to 
the  mischances  of  joint  owners. 

There  was  nothing  in  the  original  transaction,  therefore,  to  affect 
the  terre-tenant's  conscience,  and  it  is  unimportant  whether  in 
analogy  to  the  doctrine  of  notice,  he  stands  as  a  purchaser  of  the 
imputed  innocence  of  the  sheriff's  vendee.  The  court  put  the 
cause  on  the  doctrine  of  estoppel,  according  to  which,  it  was  said, 
a  party  who  has  affirmed  a  fact  in  a  judicial  proceeding,  by  which 
he  gained  an  advantage  over  another,  may  not  gain  a  further  ad- 
vantage over  him  by  disaffirming  it.  Thus  it  was  assumed  that 
Clark's  act  was  adverse  to  the  plaintiff's  right;  and  that  he  had 
gained,  while  the  other  had  lost  by  it,  neither  of  which  is  accurately 
predicable.  It  was  destined,  for  good  or  for  evil,  to  have  the  same 
effect  on  the  interest  of  each;  and  the  loss  occasioned  by  it  was  mu- 
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tual.  Moreover,  the  parties  stood  in  no  such  relation  of  privity  or 
mutuality  as  is  essential  to  an  estoppel,  which  binds  both  or  neither. 
The  proceeding  was  not  betwixt  themselves,  for  as  joint  owners 
they  had  no  antagonist  rights;  and  for  that  reason,  also,  it  was  im- 
possible for  the  one  to  gain  at  the  other's  expense.  But,  though 
their  interests  were  coincident,  they  might  take  opposite  courses  in 
the  pursuit  of  them,  for  there  was  nothing  to  hinder  the  plaintitF 
from  encouraging  the  bidders,  by  denying  the  legality  of  Clark's 
pretensions;  and  had  he  done  so,  instead  of  acquiescing  in  it,  the  act 
would  not  have  precluded  him  from  resorting  to  the  land  had  his 
own  position  been  found  a  false  one;  for  a  bidder  proceeds  on  his 
own  judgment  of  the  law.  A  collusive  misrepresentation  of  legal 
consequences  to  frighten  bidders,  might  make  a  different  case;  but 
collusion  could  not  be  imputed  to  Clark  without  imputing  to  him  a 
design  to  counteract  his  obvious  interest,  unless  he  were  a  secret 
purchaser,  which  has  not  been  insinuated.  Acting  in  good  faith, 
therefore,  his  assertion  that  the  sale  would  not  discharge  the  mort- 
gage, drew  after  it  no  legal  or  equitable  responsibility. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Hall  against  Galbraith. 

A  constable's  return  to  an  execution,  that  he  had  levied,  and  that  the  property 
was  "  not  sold  by  J.  T.  H.  becoming  responsible  for  the  consequences:  Held, 
to  be  insufficient. 

In  an  action  against  the  constable  for  such  insufficiency,  it  is  not  competent 
to  him  to  prove  that  the  property  did  not  belong  to  the  defendant  in  the  execution. 

If  he  has  reason  to  doubt  about  the  ownership  of  it,  he  may  require  the  plain- 
tiff to  indemnify  him;  and  if  he  refuses  to  sell,  not  having  done  so,  he  becomes 
liable. 

ERROR  to  the  common  pleas  of  Mifflin  county. 

Bartram  Galbraith  against  Benjamin  D.  Hall,  constable. 

The  plaintiff,  B.  Galbraith,  obtained  a  judgment  against  John 
Armer,  before  a  justice,  upon  which  he  issued  an  execution,  and 
placed  it  in  the  hands  of  the  defendant,  B.  D.  Hall,  constable,  who 
made  return,  "  levied  on  a  lot  of  boards,  a  lot  of  stuff  framed  for  the 
Episcopal  church,  shingles  and  other  lumber  thereto  pertaining,  now 
on  the  ground  as  the  property  of  defendant.  The  above  property 
not  sold  by  J.  T.  Hale  becoming  responsible  for  the  consequences." 
The  plaintiff  deeming  this  an  insufficient  return,  brought  this  suit 
against  the  constable  for  the  amount  of  his  judgment.  On  the  trial, 
the  defendant  gave  in  evidence  a  letter  of  the  plaintiff,  written  to 


May  1839.]  OF  PENNSYLVANIA.  221 

[Hall  v.  Galbraith.] 

the  constable,  directing  him  to  go  on  and  levy  the  property  at  the 
church,  and  he  would  indemnify  him  from  any  loss. 

The  defendant  further  offered  to  prove  that  the  property  levied 
did  not  belong  to  Armer,  but  to  the  church.  This  evidence  was 
objected  to  and  overruled;  and  (Burnside,  president)  charged  the 
jury  that  the  return  of  the  constable  was  clearly  insufficient,  and 
that  their  verdict  should  be  for  the  plaintiff.  Verdict  and  judgment 
accordingly. 

Hale,  for  plaintiff  in  error,  cited  16  Serg.  fy  Rawh  68;  8  Johns. 
185. 

Wilson,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  12th  section  of  the  act  of  1810,  directs  that,  on 
delivery  of  an  execution  to  a  constable,  an  account  shall  be  stated 
on  the  docket  of  the  justice,  and  also  on  the  back  of  the  execution, 
of  the  debt,  interest  and  costs,  from  which  the  constable  shall  not  be 
discharged  but  by  producing  to  the  justice,  on  or  before  the  return 
day  of  the  execution,  the  receipt  of  the  plaintiff,  or  such  other  return 
as  may  be  sufficient  in  law.  The  defendant,  who  was  the  constable, 
returned  that  he  had  levied  on  a  lot  of  pine  boards,  a  lot  of  stuff 
framed  for  the  Episcopal  church,  shingles,  &c.,  thereto  pertaining, 
&c.,  as  the  property  of  the  defendant.  The  property  not  sold,  by 
J.  T.  Hale  becoming  responsible  for  the  consequences,  &c. 

It  does  not  appear  when  the  execution  was  returned,  but  this  is 
immaterial,  as  the  cause  is  not  put  on  that  ground,  but  on  the  le- 
gality of  the  return.  When  the  constable  makes  a  levy,  it  is  his 
duty  to  sell  the  goods  on  which  the  levy  is  made,  and  have  the 
money  at  the  return  day  of  the  execution,  or  show  some  reasonable 
cause,  in  his  return,  to  excuse  his  non-compliance  with  the  com- 
mand of  his  writ.  The  return  here  is,  that  he  levied  on  the  goods 
as  the  property  of  the  defendant,  in  the  execution,  but  that  he  did 
not  sell  them,  because  Mr.  Hale,  a  stranger,  claimed  the  property, 
and  became  responsible  to  him  for  the  consequences.  But  this  is 
not  such  a  return  as  will  discharge  him  from  the  debt,  for  if  it  would, 
it  is  very  evident  there  would  be  an  end  to  the  collection  of  debts 
by  a  justice,  as  it  would  be  very  easy  for  a  defendant  to  delay  the 
payment  for  an  indefinite  space  of  time,  by  procuring  a  friend  to 
claim  the  goods,  and  give  security  to  the  constable.  It  was  to  pre- 
vent collusion  between  the  constable  and  the  defendant,  that  the  act 
fixes  the  constable  for  the  debt,  unless  he  pursues  the  course  pointed 
out  by  the  law.  Nor  do  I  understand  that  this  is  denied;  but  it  is 
said  that  this  is  an  exception  to  the  rule,  because  when  the  execu- 
tion was  placed  in  the  hands  of  the  constable,  the  plaintiff  knew 
there  was  a  difficulty  as  to  the  title,  and  that  it  was  his  duty,  in  the 
first  instance,  and  before  the  constable  was  bound  to  proceed,  to 
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indemnify  him.  But  granting  this  position,  in  its  utmost  extent, 
this  should  appear  in  the  return,  and  cannot  be  proved  aliumie;  for 
by  the  express  provisions  of  the  act,  the  constable  cannot  be  dis- 
charged except  by  a  receipt  from  the  plaintiff,  or  by  a  legal  return. 
Hence  it  follows  that  it  is  of  no  sort  of  consequence  in  whom  the 
right  of  property  is,  as  that  cannot  be  tried  in  the  action  against  the 
constable.  The  rule  which  governs  this  case  is  laid  down  in 
Spangler  v.  The  Commonwealth,  16  Serg.  4'  Rawle  68.  Wherever 
a  writ  of  fieri  facias  is  levied  upon  goods,  and  there  is  a  claim  of 
property  adverse  to  the  defendant  in  the  execution,  of  such  a  nature 
as  would  raise  a  doubt  as  to  the  title  iri  the  mind  of  a  man  of 
ordinary  firmness,  the  officer  has  a  right  to  call  on  the  plaintiff 
for  a  reasonable  indemnity.  This  principle  furnishes  a  safe  and 
salutary  rule  for  the  government  of  the  sheriff,  as  well  as  for  the 
protection  of  the  plaintiff;  a  proper  regard  is  paid  to  the  interest 
of  each.  It  prevents  delay  on  frivolous  and  vexatious  pretences 
on  the  one  hand,  and,  as  is  just,  avoids  a  risk  in  the  performance 
of  a  duty  on  the  other;  for  when  the  claim  is  made  under  colour 
of  title,  the  officer  has  a  right  to  a  reasonable  indemnity,  and  if  it 
should  be  refused,  on  demand,  a  return  of  the  facts  would  exonerate 
him  from  any  liability  for  the  debt.  But  here  no  demand  was  made, 
and  the  plaintiff  has  a  right  to  believe  that  no  indemnity  was  thought 
necessary.  He  knew  that  there  would  be  a  claim  of  property,  and 
of  this  he  informed  the  constable,  in  the  most  perfect  good  faith,  and 
offered,  in  his  letter,  to  stand  good  for  the  costs.  To  all  this  no  ob- 
jection was  made  by  the  constable.  After  this,  it  will  not  do  to 
permit  the  constable  to  allege  that  the  plaintiff  did  not  offer  to  in- 
demnify him  from  the  consequences  of  the  levy  and  sale.  If  a  formal 
demand  had  been  made,  it  is  by  no  means  certain  that  ample  secu- 
rity might  not  have  been  given.  In  New  York,  the  sheriff  summons 
an  inquest  for  his  protection,  a  practice  which  has  never  been  pur- 
sued in  Pennsylvania.  The  case,  therefore,  in  8  Johns.  Rep.  185, 
does  riot  apply.  It  is  there  held  that  an  inquisition  made  by  a 
sheriff's  jury  to  ascertain  whether  the  property  or  goods  taken  on 
&  fieri  facias  is  in  the  defendant  or  not,  if  found  not  to  be  in  him, 
is  a  justification  to  the  sheriff  for  returning  nulla  bona,  and  a  con- 
clusive defence  in  an  action  against  him  for  a  false  return,  unless  it 
be  shown  he  did  not  act  with  good  faith.  But  if  an  adequate  in- 
demnity is  tendered  to  the  sheriff,  and  he  should  unreasonably 
refuse  it,  he  is  bound  to  proceed  and  sell  the  goods,  as  he  is  liable 
for  a  false  return.  This  case  shows  the  anxiety  of  the  court  to  pro- 
tect the  plaintiff.  In  the  first  place,  it  is  the  duty  of  the  sheriff  to 
proceed  with  the  execution  to  sale,  unless  the  goods,  on  inquest 
found,  are  proved  not  to  be  the  property  of  the  defendant.  But 
even  when  this  is  the  case,  the  plaintiff  has  a  right,  notwithstand- 
ing, to  insist  on  a  sale,  when  he  tenders  him  a  reasonable  indemnity. 
It  has  been  nowhere  held  that  the  plaintiff  is  bound  to  offer  an 
indemnity  before  it  is  required  by  the  officer.  Nor  will  every 
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frivolous  objection  protect  the  officer,  as  he  would  be  liable  to  an 
action  for  a  false  return,  unless  there  was  reasonable  ground  for 
apprehension  that  he  would  be  endangered  by  the  levy  and  sale. 
When  there  is  reasonable  cause  of  doubt,  he  may  protect  himself 
by  demanding  adequate  security,  and  this  is  all  that  he  can  require. 
Judgment  affirmed. 


Mears  against  The  Commonwealth. 

A  bond  given  by  an  assignee,  under  a  voluntary  deed  for  the  benefit  of  credit- 
ors, with  but  one  surety,  is  not  void,  although  it  do  not  appear  to  have  been 
approved  by  a  judge;  and  it  may  be  enforced  against  the  assignee  and  surety. 

EHROR  to  the  common  pleas  of  fierks  county. 

The  Commonwealth  for  the  use  of  Lewis  Evans  against  Henry 
H.  Mears  and  Riah  Gilson. 

The  plaintiff  gave  in  evidence  the  assignment  of  John  Evans, 
for  the  benefit  of  creditors  to  Henry  Mears:  the  inventory  filed  by 
the  assignee,  and  the  bond  of  Henry  H.  Mears,  with  Riah  Gibson 
as  surety,  and  then  called  Elijah  Deckert,  Esq.,  as  a  witness,  who 
testified  as  follows: 

"  I  witnessed  the  bond.  I  drew  it.  I  told  Mears  to  get  two 
sureties,  that  the  act  of  assembly  required  it.  Mears  and  Gilson 
afterwards  came  to  me  and  said  they  wished  to  execute  that  bond. 
I  then  filled  it  up  just  as  it  now  is,  and  both  of  them  signed  it. 
The  third  seal  was  then  to  it.  Nothing  then  was  said  by  them  or 
me  about  a  third  person  signing  the  bond.  After  it  was  executed, 
I  took  it  to  the  prothonotary's  office,  I  think,  and  had  it  filed.  I 
was  counsel  for  Henry  H.  Mears  in  that  business." 

The  plaintiff  then  gave  in  evidence  the  account  of  the  assignee 
and  the  report  of  auditors,  showing  a  balance  in  his  hands  of 
1222  dollars  86  cents:  and  then  found  that  John  Evans  was  a 
debtor  to  Lewis  Evans,  the  plaintiff,  to  the  amount  of  1  ISO  dollars. 

The  defendant  then  requested  the  court  to  charge  the  jury  that 
the  bond  upon  which  the  suit  was  brought  was  void,  as  to  Riah 
Gilson,  the  surety,  because  it 

1.  Was  not  approved  by  a  judge  of  the  court  of  common  pleas. 

2.  Because  given  in  more  than  double  the  amount  of  the  in- 
ventory. 

3.  Because  not  given  with  two  sureties. 

fclfr   9/ ;&»•<»!..«»&/!  itt  fcno   <wan§f?:i;    •,.;;    f-.-i- •  ;;;i'3i  v.iJi-/-V 
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4.  Because  there  were  three  seals  to  it  when  Riah  Gilson  signed, 
and  it  has  not  been  proved  that  he  agreed  to  dispense  with  a  co- 
surety. 

Banks,  president,  charged  the  jury  that  the  defendant,  Riah 
Gilson,  under  the  circumstances  of  the  case,  could  not  avail  him- 
self of  any  of  the  reasons  alleged  as  a  defence,  but  that  the  plain- 
tiff was  entitled  to  recover. 

Errors  assigned. 

1.  The  charge  of  the  court  generally. 

2.  The  court  erred  in  charging  that  Riah  Gilson,  the  surety,  was 
liable,  notwithstanding  the  bond  was  not  approved  by  the  court — 
was  in  more  than  double  the  amount  of  the  inventory,  and  not- 
withstanding there  was  no  other  surety  but  himself. 

3.  The  court  erred  in  charging  that  it  was  unnecessary  for  the 
plaintiff  to  prove  that  Gilson  agreed  to  be  liable  without  another 
surety,  when  the  third  seal  was  to  the  bond  at  the  time  Gilson 
signed. 

4.  The  court  erred  in  withdrawing  from  the  jury  the  question, 
whether  Gilson's  signature  was  unqualified,  or  dependent  upon  an- 
other surety  signing  with  him. 

5.  The  court  erred  in  instructing  the  jury  that  their  verdict  should 
be  for  the  plaintiff. 

6.  The  court  erred  in  rendering  a  judgment  against  Riah  Gilson, 
after  having  rendered  judgment  against  Henry  H.  Mears,  on  the 
20th  of  February  1837. 

Smith  and  S/rong,  for  plaintiff  in  error,  cited  1  Peters,  C.  C. 
Rep.  46;  4  Wash.  C.  C.  Rep.  620;  4  Rawle  332;  4  Crunch  21.0; 
1  Rawle  399;  4  Watts  21;  2  Pick.  25;  1  Johns.  Cas.  129;  3  Watts 
384;  5  Watts  332;  1  Watts  126. 

Gordon,  for  defendant  in  error,  cited  5  Watts  472;  3  Wash. 
C.  C.  Rep.  10;  9  Crunch  23;  16  Serg.  <$•  Rawle  68. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — In  the  case  of  administrators,  (and  some  others,) 
the  enactment  of  the  legislature  requires  bonds,  with  a  specified 
number  of  sureties  to  be  given,  before  letters  of  administration  are 
issued  by  the  register,  and  the  law  declares  the  letters  of  adminis- 
tration void,  unless  such  bond  be  given.  In  that  case,  and  perhaps 
in  aH  cases,  where  a  bond  is  held  to  be  wholly  void  for  informality, 
there  is  some  officer  appointed,  by  whom  it  is  to  be  taken,  and 
whose  duty  it  is  to  see  that  it  is  in  all  respects  conformable  to  law. 
The  law,  requiring  that  assignees  of  a  person  who  makes  a  volun- 
tary assignment  of  his  properly  for  the  benefit  of  his  creditors,  at 
no  time  appointed  any  officer  to  draw  and  take  such  bond.  The 
late  act  of  1836,  though  more  particular  in  its  provisions  than  the 
former  laws,  only  requires  the  assignees  and  sureties  to  draw  the 
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bond  and  execute  it,  and  a  judge  to  approve  of  the  security,  and 
then  the  bond  is  to  be  taken  to  the  prothonotary's  office,  and  by 
him  entered  of  record:  former  laws  only  required  it  to  be  filed.  It 
is  then  manifest,  that  if  those  who  draw  and  execute  the  bond, 
could,  by  some  omission  or  variation  of  the  amount,  or  of  a  word, 
render  it  void,  and  the  assignees  and  sureties  escape  all  responsi- 
bility for  the  property  received,  it  might  be  very  detrimental  to 
creditors;  and  such  construction  could  not  be  put  on  the  acts  of 
assembly,  unless  the  words  were  imperative. 

Even  in  the  case  of  administration  on  the  estate  of  a  deceased 
person  on  a  bond  with  one  surety  only,  if  such  administrator  re- 
covers money  by  suit  in  court,  it  is  not.  clear  that  the  judgment 
could  be  reversed,  nor  has  it  been  yet  decided  that  the  surety  would 
not  be  liable,  if  money  so  recovered  was  wasted.  The  law  does 
not  say  the  bond  shall  be  void;  see  4  Rawle  382;  but  it  is  not 
meant  to  give  any  opinion  on  such  a  case- 
Without  going  through  all  the  cases  to  be  found,  I  shall  refer  to 
some  decisions  on  bonds  directed  by  statute  made  in  this  state. 

In  1  Peters  C.  C.  Rep.  46,  it  is  said  a  statutory  bond  is  void  for  all 
beyond  what  the  law  authorises  to  be  secured  by  it. 

In  3  Wash.  C.  C.  Rep.  10,  a  bond  positive,  where  the  act  directs  it 
to  be  conditional  or  binding  to  do  more  than  the  law  requires  is  void; 
a  doubt  is  expressed  as  to  the  bond  then  in  question,  if  it  had  been 
voluntary;  in  that  case  it  was  given  to  release  a  ship,  and  before  a 
clearance  could  be  obtained. 

In  4  WT(tsh.  C.  C.  Rep.  620,  where  the  law  requires  a  bond 
and  prescribes  the  conditions,  it  must  substantially  contain  those 
conditions,  or  be  void;  at  least  for  the  excess.  These  cases  all 
relate  to  what  is  required  by  the  bond  to  be  done,  not  to  any 
defect  in  the  number  of  the  sureties;  and  only  go  to  show  that  a 
bond  may  be  good  for  some  purposes,  though  not  for  all  that  is  con- 
tained in  it. 

Some  cases  were  cited  bearing  on  quite  a  different  question,  as 
3  Rawle  384,  where  a  person,  being  under  sentence  for  fine  and 
costs,  was  discharged  from  confinement  on  giving  bond  in  the  same 
form  as  is  allowed  in  cases  where  a  person  is  in  prison  solely  for 
debt.  The  bond  was  held  void,  because  this  court  were  of  opinion 
we  could  not  extend  the  law  for  relief  of  insolvents  beyond  what 
had  been  done  by  the  legislature,  and  they  have  not  extended  it  to 
those  confined  on  sentence  as  criminals. 

In  Sharp  v.  The  United  States,  4  Witt  Is  21,  we  have  a  case 
which  governs  this.  The  act  of  congress  required  a  bond  to  secure 
the  duties  on  distilled  spirits,  to  he  secured  by  a  bond  with  two 
sureties,  and  the  act  was  referred  to  in  the  bond.  The  bond  was 
filled  up  with  the  names  of  John  Laughlin  (the  distiller),  Alexan- 
der Sharp,  and  Wm.  Laughlin;  and  was  executed  by  the  two  first, 
but  not  by  YVm.  Laughlin.  The  common  pleas  held  that  the  bond 
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was  not  void,  because  executed  by  the  principal,  and  only  one  se- 
curity, but  added  there  was  no  evidence  and  nothing  to  show  that 
A.  Sharpe  did  not  intend  to  execute  the  bond  as  sole  surety.  This 
court  affirmed  the  first  part  of  the  opinion,  and  said  that  although 
the  collector,  who  was  directed  to  take  bond  with  two  sureties, 
might  be  liable  to  the  United  States,  if  he  took  only  one;  yet  the 
bond  was  not  void  on  account  of  having  been  executed  by  only 
one  surety;  but  the  cause  was  sent  back  because  it  had  been  said 
there  was  nothing  to  show  that  Sharpe  did  not  agree  to  be  surety 
without  another  person  along,  when  the  insertion  of  the  name  of 
William  Laughlin,  in  the  body  of  the  bond,  was  a  strong  indication 
that  it  was  understood  and  agreed  he  should  also  be  a  surely. 

In  the  present  case  the  insertion  of  the  copulative  and  between 
the  two  names  at  the  beginning  of  the  bond,  is  some  evidence  that 
no  other  person  was  intended  or  expected  to  sign  it.  The  drawing 
a  line  through  the  residue  of  the  blank  is  further  evidence  that  no 
other  name  was  expected  or  intended  to  be  inserted;  and  although 
the  gentleman  who  conducted  the  business  as  the  lawyer  of  the 
assignee  had  told  him  to  bring  two  sureties,  there  is  no  evidence 
that  Gilson  was  told  of  this;  and  the  proof  is  positive  that  when 
Mears  and  Gilson  came  to  sign  the  bond,  not  one  word  was  said 
about  an  additional  surety.  The  court  was  right,  then,  in  saying, 
on  the  authority  of  the  case  in  4  Watts  21,  that  the  bond  was  not 
void  because  there  was  only  one  surety;  and  that  neither  the  face 
of  the  bond,  nor  any  testimony  in  the  cause,  was  evidence  that  an- 
other was  expected  or  intended  to  sign  it. 

The  paper  book  furnished  by  the  counsel  for  the  plaintiff  in  error 
shows  nothing  about  a  judgment  entered  against  Mears  at  any 
former  period,  but  shows  an  issue  and  verdict  and  judgment 
against  both;  and,  as  nothing  appears  on  which  to  found  the  last 
assignment  of  error,  I  need  say  nothing  about  it.  It  may,  however, 
be  better  to  refer  to  2  Tidd's  Practice  111,  where  it  is  said,  '<  In 
an  action  of  debt  on  bond  conditioned  for  the  performance  of  cove- 
nants, where  breaches  are  assigned  in  the  declaration  or  suggested 
after  issue  on  non  est  fuctum,  &c.,  on  the  statute  of  8  and  9  Win  3, 
the  venire  should  be  awarded  to  try  the  issue,  and  in  case  it  be 
found  for  the  plaintiff  to  inquire  of  the  breaches,  and  assess  the 
damages."  And  the  author  goes  on  to  show  that  where  there  are 
several  defendants,  in  case  sounding  in  damages,  and  some  to  the 
action  and  an  issue  is  joined,  and  others  let  judgment  go  by  default, 
the  jury  is  to  try  the  issue  and  assess  the  damages  against  all,  and 
he  gives  the  form  of  a  venire.  By  our  law  we  have  one  venire 
and  one  panel  of  jurors  to  try  all  issues.  By  the  act  framing  our 
judiciary  of  1722,  in  the  last  section,  we  have  a  provision  for  assess- 
ing damages  by  a  jury  in  court;  and  in  13  Serg.  4*  Ktiwle  447,  this 
mode  is  approved  of  by  the  late  chief  justice.  The  cases  in  which 
it  is  said  a  judgment  against  one  defendant  estops  any  further  pro- 
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ceedings  asrainst  other  defendants,  will  be  found  to  be  when  judg- 
ment is  taken  against  one  defendant  for  a  sum  certain,  and  not  such 
where  it  is  only  interlocutory  and  such  as  requires  a  verdict  or 
inquisition  to  give  it  effect. 
Judgment  affirmed. 


Wilt  against  Vickers. 


In  an  action  on  the  case,  quod  sermtium  amisit,  by  a  father  against  one  who, 
having  his  son  at  hire,  put  him  upon  a  vicious  horse,  by  which  he  was  thrown 
and  his  leg  broken,  it  is  not  competent  for  the  defendant  to  show  how  he  had 
treated  him  before  the  accident. 

The  opinion  of  the  surgeon  whether  the  boy  would  recover  the  use  of  his  limb, 
is  competent  evidence  in  such  action. 

The  declarations  of  the  mother  who  nursed  him,  even  if  made  in  his  presence, 
are  not  competent  evidence  for  the  defendant;  nor  is  the  intemperance  of  her 
habits. 

The  expectation  of  a  witness  that  he  will  receive  a  part  of  the  money  reco- 
vered, if  he  be  not  legally  entitled  to  it,  is  an  objection  to  his  credibility,  but 
not  to  his  competency. 

If  an  injury  be  inflicted  upon  a  child  while  living  with  and  in  the  service  of 
his  father,  he  may  maintain  trespass;  but  if  at  the  time  he  be  hired  to,  and  in  the 
service  of  another,  trespass  on  the  case  is  the  proper  remedy. 

The  expense  of  prosecuting  an  action  by  a  father  for  an  injury  to  his  son,  is 
a  proper  subject  of  consideration  by  the  jury  in  assessing  the  damages. 

ERROR  to  the  common  pleas  of  York  county. 

Vickers  against  Wilt.  This  was  an  action  on  the  case  in  which 
the  plaintiff  alleged  that  he  had  hired  his  son  to  the  defendant,  who 
caused  him  to  ride  an  unruly  house  from  which  he  was  thrown  and 
one  of  his  legs  broken. 

Several  bills  of  exceptions  were  taken  by  the  defendant  to  the 
admission  and  rejection  of  evidence  and  the  charge;  all  of  which 
are  distinctly  stated  in  the  opinion  of  the  court. 

Mayer,  for  plaintiff  in  error. 
Morris  and  Gardner,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  ,T. — This  was  an  action  on  the  case,  brought  in  the 
court  below  by  the  defendant  in  error,  against  the  plaintiff  in  error. 
The  ground  of  the  action  was  that  the  son  of  the  plaintiff  below,  a 
minor  about  nine  or  ten  years  of  age,  being  in  the  service  of  the 
defendant  under  a  hiring,  upon  an  agreement  made  with  the  father, 
specifying  no  definite  period  of  time,  the  defendant  compelled  the 
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son  to  ride  an  unruly  and  unmanageable  horse,  knowing  the  horse 
to  be  such,  in  order  to  take  him  to  pasture;  that  the  horse  threw 
the  son  off  so  as  to  break  the  bones  of  one  of  his  legs,  whereby  the 
plaintiff,  the  father,  not  only  lost  the  service  of  his  son,  but  was 
subjected  to  great  expense  in  nursing,  taking  care  of,  and  employ- 
ing surgeons  for  the  purpose  of  curing  him. 

The  first  error  assigned  is  a  bill  of  exception  to  the  opinion  of 
the  court,  for  refusing  to  permit  the  plaintiff  in  error  to  ask  a  wit- 
ness on  the  stand,  "  What  was  the  defendant's  treatment  of  the  boy 
before  the  accident?"  It  does  not  appear  to  us,  that  an  answer  to 
this  question  could  have  been  evidence  material  to  the  issue.  Whe- 
ther the  defendant  below  had  treated  the  boy  kindly  or  otherwise 
before  he  compelled  him  to  ride  the  horse,  could  neither  justify  nor 
extenuate  his  conduct  in  compelling  the  boy  to  do  a  thing  which 
he  had  reason  to  believe  the  boy  was  incompetent  to  perform,  and 
would  be  attended  with  great  peril  and  probable  injury  to  the  boy. 
The  court  below  were,  therefore,  right  in  rejecting  the  evidence. 

The  second  error  is  an  exception  to  the  opinion  of  the  court,  in 
overruling  an  objection  made  by  the  counsel  for  the  defendant  be- 
low to  the  counsel  of  the  plaintiff's  asking  Dr  Patterson,  a  witness 
adduced  and  sworn,  "  whether,  from  the  condition  of  the  limb  and 
the  extent  of  the  injury,  he  thought  the  boy  would  ever  regain  the 
use  of  his  leg?"  It  is  very  apparent  that  this  question  was  calcu- 
lated to  elicit  from  the  witness  what  might  be  very  material  to  the 
issue  trying;  because,  if  answered  in  the  negative,  it  would  have 
been  evidence  to  show  that  the  plaintiff  below  would  be  a  loser  by 
the  injury  done  to  his  son,  as  long  as  he  should  have  a  right  to 
claim  his  services,  or  any  benefit  in  them,  which  would  be  until 
the  boy  attained  the  age  of  twenty-one  years.  It  is  argued,  how- 
ever, that  the  court  erred  in  permitting  the  question  to  be  asked, 
because  it  was  letting  in  evidence  which  might  influence  and  induce 
the  jury  to  give  damages  commensurate  with  the  injury  done  to  the 
son,  instead  of  the  father.  But  this  effect  of  the  evidence  upon  the 
minds  of  the  jury,  could  be  guarded  against  and  prevented  by  a 
proper  instruction  from  the  court  as  to  the  law  in  this  respect.  For 
instance,  if  the  answer  of  the  witness  should  be,  that  he  thought 
the  boy  would  never  recover  the  proper  use  of  his  leg,  then,  the 
gist  of  the  action  being  the  loss  of  the  boy's  service,  the  defendant 
below,  or  his  counsel,  had  a  right  to  require  the  «ourt  to  instruct 
the  jury,  that  though  the  boy  should  never  regain  the  proper  use 
of  his  leg,  yet  the  plaintiff  could  not,  at  most,  be  a  loser  thereby 
longer  than  until  the  boy  should  attain  the  age  of  twenty-one  years, 
when  the  right  of  the  plaintiff  to  his  service  would  be  determined; 
so  that  they  could  not  allow  the  plaintiff  damages,  on  account  of 
the  loss  of  the  boy's  services,  beyond  that  time.  It  is  obvious,  also, 
that  if  the  question  had  been  asked  of  the  witness  in  the  form  that 
the  counsel  for  the  plaintiff  in  error  contends  for,  it  would,  most 
probably,  have  led  ultimately  to  a  disclosure  of  the  same  evidence 
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and  opinion  of  the  witness,  that  seemed  to  be  required  by  an  an- 
swer to  the  question  put.  For  suppose  the  witness  had  been  asked 
whether  he  thought  the  boy  would  recover  the  complete  use  of  his 
leg  before  he  should  attain  the  age  of  twenty-one  years,  if  he  lived 
so  long;  is  it  not  altogether  probable,  if  the  witness  had  answered 
that,  he  was  of  opinion  he  would  not,  he  would  then  have  been 
asked  why  he  thought  so?  To  this  question  there  could  have  been 
no  objection;  and  is  it  not  likely  that  the  witness,  if  he  believed  the 
injury  to  be  of  such  a  nature  as  to  be  permanent,  and  one  that 
would  remain  with  the  boy  during  his  life,  would  have  said  so, 
in  so  many  terms?  We,  therefore,  think  there  is  no  error  in  the 
opinion  of  the  court,  to  which  this  exception  has  reference. 

The  third  error  is  also  an  exception  to  the  opinion  of  the  court, 
in  overruling  the  objection  of  the  counsel  of  the  defendant  below  to 
an  answer  being  given  by  Dr  Patterson,  a  witness,  to  the  plaintiff's 
question,  "  whether  the  sufferings  of  the  boy  were  great  or  not." 
We  can  not  undertake  to  say  that  such  question  was  altogether 
impertinent  or  improper,  though  it  could  draw  forth  but  very  little 
that  would  weigh  any  thing  in  deciding  the  cause.  The  answer 
might  be  evidence  tending  to  satisfy  the  jury  of  the  extent  of  the 
disability  produced  by  the  conduct  of  the  defendant,  from  the  con- 
sideration that  great  bodily  suffering  or  pain  is  generally  produced 
only  by  a  corresponding  injury.  We,  therefore,  can  not  say  that 
the  court  erred  in  permitting  the  question  to  be  asked. 

The  fourth  and  sixth  errors  being  bills  of  exceptions  to  the 
opinion  of  the  court,  overruling  evidence  offered  by  the  defendant 
below  to  prove  the  declarations  of  the  boy's  mother,  who  was 
shown  to  have  nursed  and  waited  upon  him  during  his  illness  from 
the  fracture,  and  embracing  the  same  point,  will  be  taken  together 
as  one  error.  It  is  claimed  that  this  evidence  ought  to  have  been 
admitted  upon  the  ground  that  the  wife  was  the  agent  of  the  defen- 
dant in  nursing  arid  taking  care  of  the  boy.  But  admitting  that 
she  was  employed  or  entrusted  by  the  father  to  take  charge  of  the 
boy  for  this  purpose,  the  declarations  made  by  her,  of  which  the 
proof  was  offered,  were  not  connected  with  such  agency,  nor  made 
by  her  under  any  authority  given,  either  express  or  implied  by  the 
defendant.  To  make  the  declarations  of  an  agent  evidence  against 
the  principal,  it  is  requisite  that  they  be  made  in  the  course  of  per- 
forming the  agency  or  business  appertaining  to  it,  and  with  a  view 
to  accomplish  or  effect  it.  The  declarations  of  the  mother  proposed 
to  be  proved  here,  seem  to  have  had  no  connection  with  her  agency, 
and  therefore  were  wholly  inadmissible. 

The  plaintiff's  fifth  error  is  an  exception  to  the  opinion  of  the 
court  refusing  to  let  the  defendant's  counsel  ask  Dr  Beck,  who  at- 
tended the  boy  as  his  physician  at  the  house  of  the  defendant  below, 
after  the  injury  had  been  done,  and  before  the  removal  of  the  boy 
therefrom  to  his  father's  house,  "  Whether  or  not  he  was  asked  at 
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his  last  visit  about  removing  the  boy,  and  if  so,  what  opinion  he 
gave."  It  does  not  appear  distinctly  with  what  view  this  ques- 
tion was  propounded,  or  what  the  defendant  expected  to  prove  by 
the  answer  that  might  or  would  be  given  to  it  by  the  witness,  so  as 
to  enable  us  to  decide  clearly  that  it  was  proper  and  ought  to  have 
been  permitted  by  the  court  below  to  have  been  asked.  The  coun- 
sel ought  to  have  stated  explicitly  what  he  expected  to  prove  by 
the  answer,  so  that  the  court  below,  as  well  as  this  court,  might 
know  what  it  was,  and  accordingly  decide  upon  its  admissibility. 
But,  this  not  having  been  done,  we  are  unable  to  say  that  the 
court  below  erred  in  refusing  to  let  the  question  be  answered. 

The  seventh  error  is  founded  upon  an  exception  to  the  opinion 
of  the  court,  refusing  to  permit  the  defendant  to  give  evidence  that 
the  boy's  mother,  who  nursed  and  took  care  of  him  during  his 
confinement  from  the  fracture  of  his  leg,  was  of  intemperate  habits. 
The  evidence  would  seem  to  have  been  offered,  that  the  jury,  though 
without  the  least  spark  of  evidence  having  been  given  which  tended 
to  prove  it,  might  infer  thence  that  the  boy,  through  the  want  of 
proper  attention  to  him  on  the  part  of  his  mother,  had  become  dis- 
abled in  a  greater  degree  than  would  have  been  the  case  had  his 
mother  been  a  woman  of  sober  and  temperate  habits.  We,  how- 
ever, do  not  consider  that  such  inference  could  have  been  fairly 
drawn  from  the  evidence  offered.  It  was, therefore,properly  rejected. 

The  eighth  error  is  an  exception  to  the  opinion  of  the  court,  in 
refusing  to  permit  the  defendant  to  give  evidence  of  the  declarations 
of  the  mother  of  the  boy  made  in  his  presence,  without  contradic- 
tion from  him,  as  to  what  the  boy  had  said  about  the  removal  of 
him  from  the  defendant's  to  his  father's  having  hurt  him,  and  of 
his  having  screamed  so,  that  she  could  not  stay  in  the  house.  It 
must  be  observed  here  that  the  boy  is  no  party  to  this  suit.  He  is 
not  seeking  to  recover  any  thing  in  it  for  his  suffering.  It  is  the 
father  who  complains  here  of  being  damnified  by  the  conduct  of 
the  defendant;  and  it  is  difficult  to  discover  any  sound  principle 
upon  which  the  position  can  be  sustained,  that  the  father  in  this 
action  ought  to  be  affected  even  by  the  declarations  of  the  boy, 
unless  they  went  or  tended  to  contradict  or  impugn  his  evidence 
given  on  the  trial,  much  less  his  silence.  Besides,  it  can  easily  be 
believed  that  either  a  boy's  respect  for,  or  dread  of  incurring  the 
displeasure  of  his  mother,  would  be  sufficient  to  prevent  him  from 
contradicting  her,  though  she  should  be  slating  certain  things  in 
regard  to  him  that  were  not  so.  The  evidence  was  clearly  inad- 
missible and  properly  rejected  by  the  court  below. 

The  ninth  error  is  an  exception  to  the  charge  of  the  court  on  the 
first  point  of  the  defendant  below,  which  he  submitted  to  the  court 
for  the  purpose  of  having  their  direction  on  it  to  the  jury.  The 
point  is  in  these  words:  "If  the  jury  believe  that  John  Vickers,  the 
witness,  (that  is,  the  son,)  is  to  get  some  of  the  money  for  which 
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this  suit  is  brought,  they  are  bound  to  throw  out  his  testimony  and 
pay  no  regard  to  it."  Whereupon  the  court  instructed  the  jury 
that,  "If  they  should  believe  that  John  Vickers,  the  witness,  is  le- 
gally entitled  to  receive  some  of  the  money  for  which  this  suit  is 
brought,  in  the  event  of  a  recovery  by  the  plaintiff,  they  are  bound 
to  throw  out  his  testimony  and  pay  no  regard  to  it.  But  if  he  is 
not  legally  entitled  to  any  of  the  money,  then  the  fact  that  he  ex- 
pects some  of  it,  as  stated  by  the  witness,  can  only  affect  his  credi- 
bility, and  not  exclude  his  testimony  from  the  consideration  of  the 
jury."  It  does  seem  that  what  is  here  stated  ought  to  commend 
itself  to  the  conviction  of  any  intelligent  mind,  at  least  upon  a  little 
reflection,  if  not  at  the  first  blush.  It  would  be  most  unreasonable 
to  permit  a  witness  by  his  expectation,  or  any  hope  that  he  may 
entertain,  of  participating  in  the  recovery  of  the  plaintiff,  to  deprive 
the  latter  of  the  benefit  of  his  testimony.  But  this  cannot  be;  for 
it  is  well  settled  that  to  render  a  witness  incompetent  on  the  ground 
of  interest,  he  must  be  either  legally  entitled  to  gain  in  the  event 
of  the  verdict  and  judgment  being  in  favour  of  the  party  for  whom 
he  is  called  to  testify,  or  legally  liable  to  lose  in  case  of  the  issue 
being  determined  against  such  party.  The  court  were,  therefore, 
right  in  their  direction  on  this  point. 

The  tenth  error  is  an  exception  to  the  answer  of  the  court  on  the 
third  point,  submitted  by  the  counsel  for  defendant  below,  whereby 
the  court  were  requested  to  charge  the  jury,  "  that  if  they  believed 
that  George  Wilt,  the  defendant,  wilfully,  forcibly, and  against  the 
will  of  John  Vickers,  seized  and  placed  him  upon  the  horse,  know- 
ing the  latter  to  be  unmanageable  and  dangerous  at  the  time,  Wilt 
would  be  liable  in  an  action  of  trespass,  but  not  in  an  action  on  the 
case;  and  therefore  the  plaintiff  cannot  recover  in  this  suit,  although 
he  might  in  another-"  The  court  upon  this  point  charged  nega- 
tively, and  said,  "admitting  the  facts  to  be  as  stated  on  this  point, 
the  suit  is  well  brought,  and  the  plaintiff  would,  if  injured,  be  en- 
titled to  recover  in  this  action." 

If  the  boy  had  been  in  the  service  of  his  father  at  the  time,  in- 
stead of  the  defendant,  and  the  latter  had  compelled  him,  as  is  sug- 
gested in  the  point  submitted  here,  to  ride  the  horse,  it  is  clear,  ac- 
cording to  all  the  ancient  authorities,  as  well  as  the  books  of  entries 
and  precedents,  as  reports  of  the  decisions  of  courts,  that  the  action 
sanctioned  thereby,  would  have  been  trespass  and  not  case.  See  Reg. 
Brev.  102;  Rust.  Ent,  674,  6.;  Filz.  N.  B.  208  [91];  21  Hen.  6.  31; 
21  Hen.  6.  9;  22  rfss.  75;  Swallow  v.  Stephens,  Clayt.  17;  Moore  v. 
Stone,  Styl.  94;  Queen  v.  Daniel,  6  Mod.  182;  Queen  v.Collingwood, 
2  Ld.  Raym.  1117;  Courtney  v.  Callot,  1  Ld.  Raym.  274;  per 
Holl,C.3.j  Ditchamv.  Bond,  3  M.  fy  S.  436.  But  here  it  must  be  ob- 
served, that  the  son,  at  the  time,  was  actually  the  servant  of  the  de- 
fendant below,  and  not  in  the  service  of  his  father.  And  I  take  it,  that 
the  mere  relation  of  father  and  child,  though  the  latter  be  a  minor, 
andsubject  to  the  authority  and  control  of  the  former,  is  not  sufficient, 
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per  se,  to  enable  the  father  to  maintain  an  action  of  trespass  for  an 
assault  and  battery,  or  any  violence  of  the  like  kind,  committed  on 
the  child.  In  Gray  v.  Jeffries,  Cro.  Eliz.  55,  the  court  say,  "Tres- 
pass for  beating  or  battery  of  the  son,  lieth  not  for  the  father,  but 
for  the  son,  who  shall  have  the  action."  This  would  seem  to 
accord  not  only  with  the  principles  of  the  law  generally,  but  with 
those  of  reason  also.  For  the  battery  or  violence  committed  on 
the  person  of  the  child  can  neither  in  fact,  nor  in  law,  be  considered 
as  done  upon  the  person  of  the  father,  nor  as  violating  any  of  his 
personal  rights,  but  must  be  considered  as  a  direct  attack  upon  the 
rights  belonging  and  appertaining  to  the  person  of  the  child;  for 
which  the  child  is  entitled  to  be  redressed  by  an  action  of  trespass 
against  the  aggressor.  It  will  not,  I  presume,  be  contended  by 
any  one,  that  the  father  can  maintain  an  action  of  trespass  in  his 
own  name  or  right  for  a  bare  assault  or  even  an  assault  and  battery 
committed  on  his  child,  which  effected  no  real  damage  or  disability 
whatever  to  or  in  the  person  of  the  child,  yet  it  being  a  violation  of  a 
most  sacred  and  inviolable  right,  which  the  child,  as  well  as  every 
one,  of  whatever  age  or  sex  he  or  she  may  be,  has  tinder  the  law  to 
be  made  perfectly  secure  in  the  enjoyment  of  his  or  her  life  and 
liberty,  would  have  a  clear  right  to  maintain  an  action  of  trespass, 
wherein  he  or  she  would  be  entitled,  or  at  least  might,  according  to 
law,recover  such  damages,though  no  real  damage  had  been  suffered 
or  sustained  by  the  injury,  as  the  jury  might  think  the  defendant 
ought  to  be  made  to  pay  as  a  punishment  merely,  so  that  he  should 
be  deterred  from  doing  the  like  again.  The  right  of  the  father  to 
maintain  an  action  for  a  personal  injury  done  to  his  child,  would 
seem  to  grow  out  of  the  right  which  he  has  to  its  services;  and 
therefore  this  action  may  be  said  to  be  founded  upon  the  relation 
rather,  of  master  and  servant,  than  that  of  parent  and  child,  and  the 
loss  of  the  services  of  the  child,  by  reason  of  the  injury.  The  loss 
of  service  is  clearly  the  gravamen  or  gist  of  the  father's  action  in 
such  case,  and  so  laid  in  his  declaration.  Indeed,  if  the  loss  of  ihe 
service  were  not  stated  or  alleged  therein,  it  would  be  bad  as  con- 
taining no  cause  of  action.  The  rule  established  whereby  the  da- 
mages are  estimated  in  such  cases  by  the  jury,  also  shows  that  such 
is  the  real  ground  of  the  action.  The  value  of  the  loss  of  the  ser- 
vice, ought  to  regulate  and  govern  the  amount  of  the  damages, 
which  the  jury  should  give.  22  rfss.  75.  And  accordingly  in 
Flemington  v.  Smithers,  2  Car.  4*  Payne,  292,  in  an  action  on  the 
case  brought  by  the  father  for  the  loss  of  his  son's  services,  a  minor 
of  about  fifteen,  who  drove  his  father's  stage  coach  against  the  de- 
fendant, the  owner  of  a  wagon,  for  the  negligence  of  his  servant  in 
driving  the  wagon,  whereby  the  plaintiff's  son  was  thrown  off  the 
plaintiff's  coach,  and  injured  per  quod  servitium  amisil,  tried 
before  Abbot,  C.  J.,  the  jury  were  directed,  if  they  found  for  the 
plaintiff,  to  give  such  reasonable  sum,  as  to  them,  might  appear 
proper  for  the  loss  the  plaintiff  had  sustained  in  being  deprived  of 
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the  assistance  of  his  son,  and  the  expenses  he  must  have  been  put 
to  by  his  being  out  of  his  place;  and  a  small  compensation  for  the 
son's  mother  going  to  visit  him  at  the  hospital  where  he  lay, 
and  taking  to  him  clean  linen,  with  such  other  things  as  were  not 
provided  there.  But  beyond  this  they  could  not  go.  They  could 
not  give  damages  on  account  of  any  injury  that  might  be  done  to 
the  parental  feelings,  as  in  cases  of  seduction.  Had  the  injury  in 
this  last  case,  been  wilfully  done  by  the  owner  himself,  of  the  wa- 
gon, the  action,  according  to  the  authorities  first  cited  above,  ought 
to  have  been  trespass,  though  the  ground  of  recovery,  as  also  the 
measure  of  the  damages,  would  have  been  the  same.  There  are 
also  some  cases  on  the  subject  going  to  show,  that  an  action  for 
such  cause,  though  it  be  trespass,  is  only  so  in  form  ;  and  that  it  is 
in  reality,  an  action  on  the  case,  treated  as  such,  and  that  the  prin- 
ciples of  both  the  common  and  the  statute  law,  which  are  applicable 
to  actions  on  the  case  alone,  govern  it  throughout.  For  instance, 
vindictive  or  exemplary  damages,  it  would  seem,  cannot  be  recov- 
ered in  it,  as  may  be  in  every  action  of  trespass  founded  upon  an 
act  producing  an  immediate  injury  to  the  plaintiff,  whether  it  be  in 
his  person  or  his  property.  And  in  the  case  of  Cook  v.  Sayre,  re- 
ported in  2  Burr.  753,  and  2  Wils.  85,  it  being  an  action  of  tres- 
pass and  assault  for  criminal  conversation  with  the  plaintiff's  wife, 
in  which  the  defendant  pleaded  first  not  guilty,  which  was  found 
against  him,  and  damages  assessed  by  the  jury;  and  next  not  guilty 
within  six  years,  to  which  the  plaintiff  demurred ;  and  upon  this 
issue  the  court  gave  judgment  for  the  defendant,  upon  the  ground, 
as  it  appears  from  Bui.  N.  P.  28,  and  3  Wils.  332,  that  the  gist  of 
the  action,  was  the  criminal  conversation,  which  could  not,  in 
reality,  be  considered  a  trespass,  even  as  regarded  the  husband, 
who  had  given  no  assent  to  it,  and  therefore  did  not  come  within 
the  clause  of  the  statute  of  limitations,  limiting  actions  of  trespass 
to  four  years,  but  fell  within  that  applicable  to  actions  on  the  case 
limiting  them  to  six  years.  It  is  true  that  the  court,  in  M'Fadzen 
v.  Olivant,  6  East,  3S7,  held  that  the  plea  of  not  guilty,  within  six 
years  instead  of  four,  was  good  upon  general  demurrer;  because 
six  includes  four,  and  if  he  was  not  guilty  within  six  years,  he, 
of  course,  could  not  have  been  so  within  four;  that  it  was,  there- 
fore, only  a  defect  in  form,  and  could  not  be  taken  advantage  of 
upon  general  demurrer.  But  still  the  judges  admit  distinctly,  that 
Cook  v.  Sayre  was  decided  upon  the  ground  that  the  real  gist  of 
the  action  was  case.  And  refer  also  to  the  case  of  Parker  v.  Iron- 
field,  in  the  K.  B.  19  Geo.  3,  pp.  390-1,  6  East,  which  was  an 
action  of  trespass  for  assaulting  and  debauching  the  plaintiff's 
daughter  per  quod  servitium  urnisit,  but  according  to  the  endorse- 
ment made  by  Mr.  Justice  Buller,  in  his  own  hand  upon  his  paper 
book  on  the  cause,  it  was  considered  in  reality  case  from  the  nature 
of  it. 

But  further,  if  the  son  were  compelled  by  the  defendant  to  ride 
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the  horse  under  the  circumstances  mentioned  by  the  counsel  for  the 
defendant,  in  the  point  under  consideration,  it  cannot  admit  of  a 
doubt,  but  the  son  might  have  maintained  an  action  of  trespass 
against  the  defendant  for  the  violation  of  his  personal  rights;  and 
if  the  father  can  maintain  his  action  also,  then  the  case  would  seem 
to  contain  two  causes  of  action,  and  to  fall  within  the  principles 
laid  down  in  the  Earl  of  Shrewsbury's  case,  9  Co.  50  b,  and  the  cases 
there  mentioned  and  referred  to.  There  it  is  laid  down,  in  allusion 
to  the  second  cause  of  action,  "  when  there  are  two  causes  of  action 
in  the  case,  the  one  the  causa  causans,  and  the  other  cansa  cau- 
sala,  causa  causans  may  be  alleged  to  be  vi  et  armis,  for  that  is 
not  the  immediate  point  or  cause  of  action,  but  causa  causata,  as 
in  12  Hen.  4,  3  a,  the  putting  dung  into  the  river  is  causa  causans, 
and  therefore  it  might  be  vi  et  armis,  but  causa  causata,  the  point 
of  action  in  the  case,  is  the  drowning  of  the  plaintiff's  land.  So  in 
Rex  v.  Hostler,  (2)  Register  105  a,  the  breaking  of  the  inn  may  be 
alleged  vi  et  armis;  for  defectus  custodix  is  the  point  of  the  action 
in  the  case  against  the  hostler.  M.  29  Ed.  3,  18  b.  The  Abbot  of 
Evesham  brought  an  action  on  the  case  against  certain  persons,  and 
declared  that  he  had  a  fair  in  S,  with  all  that  belonged  to  a  fair,  and 
that  the  defendants,  with  force  and  arm*  disturbed  the  people  coming 
to  the  fair  (which  was  causa  causans)  by  which  the  plaintiff  lost 
his  toll,  (which  was  the  causa  causata,}  the  point  of  the  action, and 
the  action  held  maintainable."  From  these  authorities,  as  well  as 
from  the  nature  of  the  thing,  notwithstanding  the  causa  causans 
is  perpetrated  wilfully  and  with  force  and  arms,  yet  where  the 
causa  causata  is  made  the  ground  of  complaint,  or  the  gravamen 
of  the  action,  it  would  seem  that  the  action  ought  to  be  case  and 
not  trespass.  Now  in  the  present  case,  it  is  perfectly  clear,  that  the 
point  of  the  plaintiff's  action  is  the  causa  causata,  and  according 
to  the  analogy  of  the  law  and  the  rule,  as  established  by  the  au- 
thorities last  cited,  the  action  is  well  brought  in  case.  But  in  further 
support  of  it,  we  have  an  authority  of  our  own,  which  goes  far 
towards  ruling  the  point.  In  Ream  v.  Rank,  3  Serg.  4*  Rawle  215, 
it  was  adjudged  by  this  court,  that  case  lies  by  the  father  for  de- 
bauching his  daughter  and  getting  her  with  child,  per  quod  ser- 
vitium  amisit;  and  that  it  is  the  most  proper  form  of  action;  yet 
according  to  the  ancient  English  authorities,  trespass  was  the  form 
adopted  and  used  in  practice  in  such  case,  though  in  the  latter  case 
no  force  can  be  said  to  have  been  committed  upon  the  daughter, 
still  the  father's  right  to  the  service  was  affected  against  his  consent, 
which  forms  the  gist  of  his  action  in  either  case:  and  the  loss  of  the 
child's  service  is  the  only  ground  upon  which  he  can  maintain  his 
action  or  right  to  recover  damages  against  the  defendant.  But  if 
any  thing  further  were  still  wanting  to  support  this  form  of  action, 
it  may  possibly  be  thought  by  some  to  be  distinguished  from  the 
case  where  the  son,  at  the  time  of  the  injury  done  to  him,  is  in  the 
immediate  service  of  the  father.  Here  he  was  not  so;  he  was 
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actually  in  the  service  of  the  defendant  under  an  agreement  of 
hiring  made  by  (he  father  himself,  so  that  the  father  had  not,  as  it 
were,  the  possession  of  his  son  at  the  time,  if  that  would  be  con- 
sidered any  way  material,  as  it  would  seem  to  have  been  held  in 
one  case  at  least,  of  injury  done  to  the  personal  property  of  the 
absolute  owner.     In  Hall  v.  Picard,  3  Camp.  Ca.  187,  Lord  Ellen- 
borough  ruled,  where  the  owner  of  a  horse  let  him  to  hire  for  a 
certain  time,  during  which  he  was  killed  by  the  owner  of  a  cart 
driving  it  violently  against  him,  that  the  remedy  of  the  owner  of 
the  horse  against  the  owner  of  the  cart  was  case  and  not  trespass. 
He  said  it  was  in  the  nature  of  an  injury  to  the  plaintiff's  reversion. 
And  if  it  should  be  objected  here,  that  the  son  was  not  hired  by  the 
father  to  the  defendant  for  any  certain  time,  it  may  be  answered 
that  the  son  unquestionably  thereby  became  the  servant  of  the  de- 
fendant, and  the  latter,  as  master,  entitled  to  his  immediate  services; 
so  that  if  the  son  had  been  disabled,  and  rendered  unable  to  perform 
the  services  for  which  he  was  hired,  through  any  violence  committed 
by  another  person,  the  defendant,  according  to  the  opinion  of  Hull, 
J.,  1 1  Hen.  4.  2,  might  have  maintained  trespass  against  the  aggres- 
sor, per  quod  servitium  amisit.     The  plaintiff,  therefore,  might 
possibly,  in  this  case,  if  it  were  thought  that  the  action  could  not 
be  supported  upon  other  grounds,  be  regarded  as  having  been  in- 
jured by  the  conduct  of  the  defendant  in  the  reversionary  right 
which  he  had  to  the  services  of  his  son.     We,  however,  think  that, 
independent  of  this,  the  plaintiff,  according  to  the  reason  and  analogy 
of  the  law,  as  well  as  from  the  bearing  of  some  of  the  authorities 
on  the  subject,  was  entitled  to  have  from  the  court  below  the  di- 
rection given  to  the  jury  in  answer  to  the  third  point  of  the  defendant. 
The  eleventh  error  is  an  exception  to  the  opinion  of  the  court  in 
charging  the  jury,  that  the  plaintiff  could  recover  in  this  suit  for  his 
trouble  and  expense  in  prosecuting  it.     We  have  seen  already  that 
the  loss  of  service  is  the  true  foundation  of  the  action;  so  that  if  the 
plaintiff  should  make  out  his  case  by  the  evidence  adduced,  showing 
a  loss  of  service  arising  from  an  injury  done  by  the  defendant,  it 
would  seem  to  follow  as  a  necessary  corollary,  that  he  ought  to 
recover  in  damages  whatever  sum  may  be  requisite  to  compensate 
him  for  his  loss  occasioned  by  the  conduct  of  the  defendant.     In 
order,  then,  to  effect  this,  it  may  be  that  such  compensation  cannot 
be  made  without  taking  into  the  estimate  the  trouble  and  expense 
incurred  by  the  plaintiff  in  prosecuting  his  suit.     If  they  were  left 
out  of  view  by  the  jury,  it  might  happen  that,  in  many  cases,  the 
actual  value  of  the  loss  of  service  might  not  be  equal  to  the  expense 
arid  trouble  to  which  the  plaintiff, perhaps  unexpectedly,  too,  by  the 
disputatious  disposition  of  the  defendant,  is  subjected  in  prosecuting 
his  suit;  consequently  if  he  were  only  allowed  damages  equal  to 
the  amount  of  the  actual  loss  of  service,  he,  instead  of  being  com- 
pensated, would  be  a  loser,  notwithstanding  his  just  right  to  a  re- 
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covery.  We  are  therefore  of  opinion  there  is  no  error  in  the  charge 
of  the  court  to  the  jury  on  this  point. 

As  to  the  twelfth  error,  which  is  the  last,  there  is  nothing  in  it. 
It  is  not  even  worthy  of  notice. 

Judgment  affirmed. 


M'Mullin  against  M'Mullin. 

A  testator  directed  that  his  family  should  live  together  until  his  youngest 
child  should  arrive  at  full  age;  until  which  time  he  gave  all  his  estate,  real  and 
personal,  to  his  executors,  the  proceeds  of  which,  after  payment  of  family  ex- 
penses, to  be  for  the  use  of  his  executors:  Held,  that  the  devise  to  the  executors 
was  a  trust  coupled  with  an  interest;  and  that  upon  their  death  and  that  of 
all  the  family  who  required  subsistence  under  the  will  before  the  period  named, 
the  trust  ceased,  and  the  whole  proceeds  of  the  estate  immediately  went  to  the 
youngest  and  only  surviving  child. 

ERROR  to  the  common  pleas  of  York  county. 

George  L.  Shearer,  administrator  of  William  M'Mullin,  deceased, 
against  James  0.  Hail,  guardian  of  John  S.  M'Mullin. 

William  M'Mullin  made  his  last  will  on  the  13th  of  November 
1S26;  which  was  duly  proved  in  the  register's  office  of  York  county, 
on  the  23th  of  May  1827,  and  letters  testamentary  issued  to  the 
executors  therein  named. 

Amongst  other  provisions  of  said  will  are  the  following  words, 
to  wit: 

"  It  is  my  earnest  desire  that  my  children  shall  live  together  in 
the  strictest  bonds  of  friendship  and  affection,  until  my  youngest 
child  arrives  at  the  age  of  twenty-one  years;  I  therefore  direct  my 
executors,  arid  whose  duty  it  shall  be  to  make  all  necessary  provi- 
sions for  their  comfort  at  all  times,  and  have  my  son  John  taught 
to  read  properly,  write  a  fair  hand,  and  instructed  in  arithmetic  at 
least  through  the  rule  of  interest,  and  when  he  arrives  at  the  age 
of  seventeen  years,  put  him  to  a  respectable  mechanic  to  learn  a 
trade,  the  choice  of  which  to  be  left  with  himself.  I  also  direct 
that  any  money  due  me  on  obligation  which  may  be  recovered  after 
payment  of  my  debts,  &c.,  I  wish  it  to  be  equally  divided  between 
any  two  of  my  children  who  maybe  concerned  in  the  payments  of 
any  of  the  share  or  shares,  when  such  share  or  shares  shall  have 
been  ascertained  to  be  by  them  applied  to  that  use,  and  in  order  to 
enable  rny  executors  to  carry  the  foregoing  requests  into  complete 
operation.  I  give  them  the  entire  use  of  all  my  real  and  personal 
property,  excepting  such  parts  as  shall  be  otherwise  bequeathed, 
until  the  time  aforesaid,  namely,  until  my  son  John  arrives  to  the 
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age  of  twenty-one  years;  or,  in  case  of  his  decease,  then  until  my 
daughter  Susan  arrives  at  the  age  of  twenty-one  years;  all  emolu- 
ments arising  from  said  property,  after  payment  of  family  expenses, 
to  be  for  the  use  of  my  executors,  and  at  the  expiration  of  the  time 
aforesaid,  my  then  surviving  children,  or  such  of  them  as  are  ca- 
pable of  transacting  business,  shall  mutually  choose  five  good  and 
sufficient  freeholders,  residing  in  the  neighbourhood,  to  value  and 
appraise  all  my  real  estate,  and  divide  the  same  into  two  parts  or 
parcels,  and  when  so  divided,  I  direct  that  my  two  oldest  sons  then, 
living  shall  each  take  one  divide  or  parcel,  the  oldest  to  have  first 
choice,  and  if  my  executors,  or  in  case  of  the  decease  of  any  of 
them,  the  two  who  may  come  in  possession  of  my  said  real  estate, 
are  not  disposed  to  pay  my  son  John's  share  in  money,  provided  he 
be  living,  then  I  direct  his  share  to  be  divided  off  in  lands;  and 
provided  further,  that  if  all  my  sons  should  die  before  a  divide  be 
effected  but  one,  then  the  right  of  taking  one  divide  or  parcel  of 
land  shall  devolve  on  my  daughter  Susan.  The  amount  of  the  ap- 
praisement of  my  real  estate  to  be  divided  into  equal  shares  among 
my  beloved  children,  viz:  Jarnes  R.  McMullin,  William  McMullin, 
Susan  McMullin,  Martha  McMullin,  and  John  S.  McMullin,  in 
case  of  the  decease  of  any  of  them  their  share  to  fall  to  the  rest, 
those  of  my  children  who  come  in  possession  of  my  real  estate 
shall  pay  to  the  remaining  part  at  the  end  of  one  year  thereafter 
their  respective  shares  agreeably  to  the  appraisement." 

James  R.  and  William,  testators  sons  above  named,  were  by 
said  will  appointed  executors,  and  accepted  the  letters  testamentary. 

Martha  above  named  died  in  1830,  without  issue. 

Susan  above  named  died  in  1832,  without  issue. 

James  R.,  one  of  the  executors,  died  in  1835,  leaving  widow  and 
issue. 

William,  the  other  executor,  died  February  13,  1S38,  leaving 
widow  and  issue,  and  the  plaintiff  is  the  administrator  of  his  estate. 

John  S.  McMullin,  legatee  as  above,  was  indented  as  an  appren- 
tice in  January,  1837,  is  now  between  nineteen  and  twenty  years 
of  age,  and  the  defendant  is  guardian  of  his  person  and  estate,  duly 
appointed  by  the  orphans'  court  of  York  county. 

The  plaintiff  and  defendant  by  parol  leased  the  real  estate  in 
said  will  devised  to  John  Hursh,  for  the  term  of  one  year  from  the 
1st  of  April  1838,  for  the  sum  of  175  dollars:  and  on  the  1st  of 
April  1839,  the  said  Hursh  paid  said  rent  to  the  defendant,  the 
plaintiff  consenting  thereto  in  consideration  of  the  promise  of  the 
defendant  to  pny  him  the  whole  or  such  part  of  said  rent  as  the 
plaintiff  should  be  entitled  to  under  the  will  aforesaid. 

If  upon  these  facts  the  plaintiff  is  entitled  to  recover  the  whole 
rent  of  said  real  estate,  then  judgment  for  plaintiff  for  175  dollars. 

If  the  one-half  of  said  rent  belongs  to  James  R.  McMullin's 
estate,  then  judgment  for  plaintiff  for  87  dollars  and  50  cents. 

Otherwise,  for  defendant. 

VIII. V 
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The  court  below  (Durkee,  president)  rendered  a  judgment  for 
the  defendant. 

Barnitz,  for  plaintiff  in  error. 

Chapin,  contra,  cited  1  Vex.  380;  18  Vez.  41;  2  Bro.  Chan. 
Cos.  38;  IS  Vez,  368;  1  Fez.  268. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  testator  having  five  children,  makes  two  of 
them  executors,  and  being  earnestly  desirous  that  his  children 
should  live  together  until  the  youngest  should  arrive  at  twenty-one, 
in  order  to  effect  this  object  gives  the  entire  use  of  all  his  real  and 
personal  property  to  these  executors  until  that  time,  arid  directs 
that  all  emoluments  arising  from  the  property,  after  the  payment 
of  family  expenses,  should  be  to  the  use  of  his  executors  until  that 
time.  This  is  a  trust  coupled  with  a  beneficial  interest;  a  trust  to 
keep  the  family  together,  and  defray  its  expenses  out  of  the  estate, 
with  a  right  in  the  executors  to  take  what  remained  for  their  own 
use.  The  trust  in  its  terms  is  confined  to  the  executors  themselves, 
and  not  limited  over  to  their  executors  or  representatives.  Chancery 
will  sometimes  enlarge  the  duration  of  a  trust  estate,  in  order  to 
carry  into  effect  the  purposes  of  the  testator.  But  here  the  purpose 
which  is  declared  to  be  to  keep  the  family  together,  has  failed  by 
the  events  which  have  happened.  The  children  are  now  all  de- 
ceased except  John,  and  he  is  provided  for  as  to  care  and  expenses 
by  being  bound  to  a  trade,  and  the  appointment  of  a  guardian. 
The  trustees,  in  whom  this  peculiar  confidence  was  reposed,  pro- 
bably because  they  were  children  of  the  testator,  and  brothers  of 
the  cesiui  que  trusts,  have  also  passed  away.  So  that  both  the 
burthen  of  the  duty  and  the  right  to  enjoy  the  beneficial  interest, 
are  at  an  end  by  the  casualties  that  have  happened.  The  children 
of  deceased  children  are  not  mentioned  in  the  will  as  persons  who 
are  to  participate  in  this  temporary  beneficial  interest  given  to  the 
sons,  who  were  appointed  executors;  nor  could  they,  from  their 
age,  perform  the  trust.  We  therefore  think  the  opinion  of  the 
court  below  right:  that  John  takes  the  whole  of  the  remaining  in- 
terest in  this  land  from  the  decease  of  the  surviving  executor,  till 
his  arrival  at  twenty-one,  as  the  only  one  of  the  children  of  the 
testator  remaining,  for  whose  use  the  bequest  was  originally  pro- 
vided. 

Judgment  affirmed. 
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Andrews  against  Hoover. 

In  an  action  upon  a  contract  for  the  delivery  of  lumber  at  a  particular  place 
for  a  stipulated  price,  which  the  purchaser  refused  to  pay,  the  measure  of  da- 
mages is  the  difference  between  the  price  contracted  to  have  been  paid  and  the 
value  of  the  lumber  when  it  ought  to  have  been  accepted;  and  although  a  resale 
is  a  convenient  and  often  a  satisfactory  means  of  ascertainment,  it  is  not  the  only 
one,  and  the  jury  are  not  bound  by  it  when  they  can  find  another  more  in  accord- 
ance with  the  justice  of  the  case. 

ERROR  to  the  common  pleas  of  Clearfield  county. 

Jacob  Hoover  against  William  J.  IJ.  Andrews.  This  was  an 
action  of  covenant  upon  an  agreement,  by  which  the  plaintiff  was 
to  deliver  a  certain  quantity  of  timber  at  Middletown  for  a  certain 
stipulated  price,  to  be  paid  at  the  time  of  delivery.  The  timber 
was  delivered  at  the  time  and  place,  but  the  defendant  refused  to 
accept  or  pay  for  it,  alleging  that  it  was  not  in  quality  what  he  had 
contracted  to  pay  for.  Upon  the  defendant's  refusal  to  accept  the 
timber,  the  plaintiff  ran  it  further  down  the  river  and  sold  it  for  a 
less  price  than  the  defendant  had  contracted  to  pay  him  for  it. 
There  was  parol  evidence  given  to  the  jury  as  to  the  quality  of  the 
timber  by  each  party,  and  the  court  (Burnside,  president)  thus  in- 
structed the  jury. 

"The  suit  is  for  damages.  If  the  timber  was  such  as  Hoover 
was  bound  to  deliver,  then  the  plaintiff  is  entitled  to  recover 
damages:  he  had  sustained  an  injury  by  the  refusal  of  Andrews  to 
accept  the  timber  and  pay  for  it.  Did  his  selling  it  afterwards  and 
running  it  to  a  different  market,  destroy  that  right  of  recovery?  We 
think  it  did  not.  If  Hoover  made  the  most  of  the  timber,  he  had  a 
right  to  do  so,  and  if  he  bona  fide  sold  it  to  the  best  advantage  of  all 
concerned,  and  the  timber  was  such  as  it  should  have  been  by  the 
written  agreement,  the  proper  measure  of  damages  will  be  the 
difference  between  the  contract  and  the  sale.  You  are  not  bound 
to  this  rule  of  estimation,  if  you  can  find  another  more  in  accord- 
ance with  the  justice  of  the  case." 

Blanchard,  for  plaintiff  in  error,  contended  that  the  instruction 
of  the  court  as  to  the  measure  of  damages  was  erroneous,  and  cited 
1  Salk.  113;  6  Taunt.  346;  4  Barn.  4«  Aid.  392. 

Smith,  contra,  cited  5  Serg.  $  Rawle  32;  3  Penn.  Rep.  96. 
PER  ConiAM. — The  jury  is  bound  by  a  measure  of  damages 
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where  there  is  one,  but  riot  always  by  a  particular  means  for  its 
ascertainment.  Now  the  measure,  in  a  case  like  the  present,  is  the 
difference  between  the  price  contracted  to  have  been  paid  and  the 
value  of  the  thing  when  it  ought  to  have  been  accepted ;  and  though 
a  resale  is  a  convenient,  and  often  a  satisfactory  means,  it  does  not 
follow  that  it  is,  nor  waS  it  said,  in  Girard  v.  Taggert,  to  be  the 
only  one;  on  the  contrary,  the  propriety  of  the  direction  there,  that 
the  jury  were  not  bound  by  it  if  they  could  find  another  more  in 
accordance  with  the  justice  of  the  case,  seems  to  have  been  admit- 
ted—the very  thing  complained  of  here.  Now,  whatever  be  the 
fairness  of  a  public  sale  as  a  test  of  value,  it  is  obvious  that  a  private 
one  for  account  of  a  prior  vendee  is  less  so,  inasmuch  as  the  vendor 
has  no  motive  to  press  for  the  highest  price.  Still,  however,  if  the 
direction  were  wrong,  the  plaintiff,  instead  of  being  injured,  was 
benefitted  by  it;  for  if  the  price  of  the  sale  had  been  taken  for  the 
value,  the  plaintiff  would  have  recovered  much  more.  It  is  said 
that,  if  the  defendant's  rule  had  been  laid  down,  the  jury  might 
have  given  nothing;  but  there  is  at  least  a  legal  presumption  that 
they  would  have  done  their  duty  by  obeying  the  direction,  and  as 
we  sit  here  only  to  redress  actual  injury,  the  plaintiff,  on  his  owo 
showing,  has  no  ground  of  complaint. 
Judgment  affirmed. 


Herman  against  Brookerhoff. 

In  an  action  for  maliciously  suing  out  a  capias  ad  respondendum,  the  plaintiff 
is  estopped  from  denying  the  existence  of  a  probable  cause  of  action,  by  the  fact 
that  a  judgment  was  rendered  against  him  in  the  suit  in  which  he  was  arrested. 

ERROR  to  the  common  pleas  of  Centre  county. 

Isaac  Herman  against  Henry  Brookerhoff.  This  was  an  action 
on  the  case,  for  maliciously  suing  out  a  capias  ad  respondendum 
by  the  defendant  against  the  plaintiff.  The  facts  were,  that  Broo- 
kerhoff  procured  a  capias  to  be  issued  against  Herman  by  a  justice 
of  the  peace,  for  selling  merchandize  as  a  pedlar  without  a  license. 
Upon  the  trial  before  the  justice,  the  defendant  produced  a  license 
which  had  been  granted  to  him  by  a  mayor's  court.  The  justice 
of  the  peace  was  of  opinion  that  the  court  of  common  pleas  alone 
had  power  to  grant  licenses,  and  rendered  a  judgment  against  the 
defendant  for  the  penalty  of  fifty  dollars,  from  which  an  appeal 
was  entered  to  the  common  pleas;  after  which  it  was  discovered 
by  the  plaintiff  that  the  mayor's  court  had  jurisdiction  of  the  sub- 
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ject,  and  the  suit  was  discontinued.  The  defendant  then  brought 
this  suit  against  the  plaintiff. 

The  court  below  (Burnside,  president)  was  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  and  in  answer  to  several  points, 
instructed  the  jury  that  to  support  the  action  there  must  be  both 
malice  and  the  want  of  probable  cause;  and  if  they  believed  there 
was  the  absence  of  either,  they  should  find  for  the  defendant.  Ver- 
dict accordingly. 

The  following  errors  were  assigned: 

1.  The  court  erred  in  saying  that  express  malice  and  want  of 
probable  cause  must  concur  to  support  the  action. 

2.  In  instructing  the  jury  that,  in  the  opinion  of  the  court,  there 
was  not  sufficient  evidence  of  malice  to  sustain  the  action. 

M' Manns  for  plaintiff  in  error,  cited  <flddison's  JRep.  270;  Pe 
tern'  Rep.  210;  8  Serg.  Sf  Rawle  150;  3  Serg.  $•  Rawle  393. 

Blanchard,  contra,  cited  2  P.  Jl.  Browne's  Rep.  *ftpp.  55. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Though  there  is  a  resemblance  betwixt  an  action 
for  the  malicious  prosecution  of  a  criminal  charge,  and  an  action 
for  a  malicious  arrest  or  holding  to  excessive  bail  in  a  suit,  the  cases 
are  not  entirely  parallel.  In  a  criminal  prosecution,  want  of  pro- 
bable cause  must  be  combined  with  malice;  but  in  a  civil  suit  the 
existence  of  a  cause  of  action  is  not  a  defence  to  a  suit  for  an  ex- 
cessive use  of  the  process.  In  Wray  v.  Law,  Peters' s  Rep.  210,  it 
was  ruled  that  a  malicious  holding  to  bail  for  an  undoubted  cause 
of  action  entitles  the  party  to  legal  redress;  but  that,  if  bail  be  not 
demanded,  an  action  cannot  be  maintained  for  instituting  an  un- 
founded suit.  Hence,  though  it  was  intimated  by  Mr  Justice  Ross 
in  delivering  the  opinion  of  the  court  in  Wengert  v.  Beashore,  1 
Pe.nn.  Rep.  32,  that  want  of  probable  cause  is  indispensable  to  an 
action  for  maliciously  suing  out  a  capias  ad  respondent m,  he  fell 
into  an  inaccuracy  by  not  pursuing  his  own  sound  distinction  be- 
twixt want  of  probable  cause  for  a  criminal  prosecution,  and  want 
of  well-founded  cause  for  a  civil  suit.  The  gist  of  the  action,  in  the 
one  case,  is  the  origination  of  a  malicious  and  groundless  prosecu- 
tion, which  ipvo  facto  put  the  party  in  peril;  in  the  other,  it  is  not 
the  origination  of  an  action,  but  an  abuse  of  the  proces/s  consequent 
on  it.  There  are  other  principles,  however,  which  seem  to  be 
common  to  both.  Want  of  probable  cause  is  evidence  of  malice, 
though  inconclusive,  in  the  origination  of  a  prosecution;  and  want 
of  an  ostensible  cause  of  action  is  evidence  of  malice  in  the  procure- 
ment of  an  arrest;  but  the  existence  of  probable  cause  is  conclu- 
sively established  by  a  conviction,  Fisher  v.  Bristow,  Doug.  215; 
same  principle,  F.  N.  B.  114:  a  competent  tribunal  has  sanctioned 
the  accusation,  and  there  can  be  no  further  question  about  it.  So 
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far  was  this  carried  in  Reynolds  v.  Kenedy,  1  Wils.  232,  that  a 
condemnation  of  goods,  though  reversed  on  appeal,  was  held  to 
disprove  an  allegation  of  want  of  probable  cause  for  the  informa- 
tion, and  consequently  to  bar  an  action  for  malicious  prosecution 
against  the  informer;  and  in  Sutton  v.  Johnstone,  1  Term  Rep.  505, 
there  is  a  pointed  intimation  that  even  an  acquittal,  by  the  sentence 
of  a  court  martial,  of  a  charge  of  disobedience  of  an  order  on  the 
ground  of  justification  by  the  pressure  of  circumstances,  would  be 
a  conclusive  establishment  of  probable  cause  for  charging  the  officer 
with  the  fact — an  intimation  which  is  fortified  by  the  22  Jiss.  77, 
in  which  it  is  said  that  an  acquittal  of  homicide  tor  matter  of  law, 
and  not  of  fact,  is  a  conclusive  bar  to  an  action  for  a  malicious 
prosecution  of  the  supposed  offence.  If,  then,  the  plaintiff,  in  such 
an  action  is  precluded  from  denying  the  existence  of  probable  cause 
by  a  finding  of  the  fact  in  a  criminal  case,  a  fortiori  he  ought  to 
be  precluded  from  denying  the  existence  of  a  cause  of  action  by  a 
recovery  in  a  civil  one  to  which,  the  parties  being  the  same,  the 
doctrine  of  estoppel  is  peculiarly  applicable.  The  defendant  in  this, 
was  the  plaintiff  in  the  qui  tarn  action;  and,  though  but  a  trustee 
in  part,  he  prosecuted  it, as  the  legal  plaintiff, fora  civil  right.  Nor- 
ris  v.  Pilmore,  I  Yeates  40S;  S.  P.  Donahue  v.  Dougherty,  5  finw/e 
30.  In  Atcheson  v.  Everitt,  Cowp.  b91,  it  was  said  by  Lord  Mans- 
field that  actions  for  penalties  are,  for  many  purposes,  considered 
as  civil  suits;  and  Mr  Justice  Aston  added,  that  they  are  as  much 
so  as  actions  for  money  had  and  received.  Now  the  gist  being  the 
arrest  of  the  plaintiff  in  a  civil  suit,  what  right  has  he  to  maintain 
the  present  one?  In  Parker  v.  Langley,  Gilb.  Cases  163,  it  was 
said,  "If  the  suit  be  determined  in  favour  of  the  plaintiff,  there  was 
colour  for  his  action;  if  in  favour  of  the  defendant,  there  may  be 
room,  where  the  suit  appears  not  just,  to  inquire  how  far  it  was 
malicious  and  oppressive,  or  designed  for  a  wicked  purpose."  The 
declaration  was  held  ill,  therefore,  for  not  showing  what  had  be- 
come of  the  first  action.  It  satisfactorily  appears  what  became  of 
it  in  this  instance,  and  it  strangely  seems  to  be  considered  a  part  of 
the  gravamen,  that  it  was  prosecuted  to  judgment. 

Then  whether  the  prosecution  before  the  justice  be  treated  as  a 
criminal  or  a  civil  one,  the  plaintiff  has  no  case.  The  conviction 
established  the  existence  of  a  cause  of  action,  and  it  is  not  pretended 
that  there  was  an  exaction  of  excessive  bail.  But,  putting  that 
aside,  the  direction  was  too  favourable  to  him  on  another  ground. 
Though  the  prosecutor,  being  entitled  to  call  for  the  production  of 
a  license  in  the  first  instance,  proceeded,  in  default  of  it,  at  his  peril, 
yet  one  was  actually  produced,  but  disallowed;  and  he  is  in  no 
worse  predicament  than  if  it  had  been,  as  it  doubtless  would  have 
been,  impugned  before  the  accused  was  arrested.  The  prosecution 
would  have  been  commenced,  as  it  was  maintained,  on  a  mistake 
of  the  law  in  respect  to  the  power  of  the  mayor's  court.  Now, 
though  every  man,  being  bound  to  know  the  law,  is  answerable 
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for  the  legal  consequences  of  his  acts,  the  imputation  of  a  motive 
which  had  no  existence  in  fact,  is  not  one  of  them.  On  the  con- 
trary, it  was  held  in  Sommer  v.  Wilt,  4  Serg.  S,-  Rawle  19,  that 
ignorance  or  mistake  of  the  law  on  a  fair  representation  of  the  fact 
to  counsel,  is  a  legal  defence  to  an  action  for  a  malicious  prosecu- 
tion. In  the  present  case,  the  judge  left  the  question  of  malice,  as 
an  open  one,  to  the  jury,  with  a  recommendation,  short  of  a  direc- 
tion, to  find  for  the  defendant;  but  the  effect  of  the  fact  being  for 
the  court,  and  the  effect  of  the  evidence  in  establishing  it  being  for 
the  jury,  they  ought  to  have  been  instructed  that  if  the  defendant 
had  actually  mistaken  the  law,  he  was  not  responsible  for  the  con- 
sequences of  it.  The  plaintiff,  therefore,  has  no  cause  to  quarrel 
with  the  direction  actually  given. 
Judgment  affirmed. 


Rail  Road  Company  against  Gilson. 

There  is  no  certain  rule  by  which  the  injury  done  to  a  man's  property,  by 
reason  of  the  construction  of  a  rail  road  through  it,  is  to  be  measured;  it  must 
be  referred  to  a  jury  as  a  matter  of  fact  under  all  the  circumstances.  And  that 
the  plaintiff  owned  property  at  another  place,  separate  and  unconnected  with  the 
property  alleged  to  be  injured,  which  was  enhanced  in  value  by  the  road,  is  not 
a  legitimate  subject  of  inquiry  by  the  jury. 

ERROR  to  the  common  pleas  of  Berks  county. 

Riah  Gilson  against  The  Philadelphia  and  Reading  Rail  Road 
Company. 

This  was  an  application  for  damages  done  to  the  plaintiff's  pro- 
perty by  reason  of  the  construction  of  the  rail  road,  and  taking 
materials  from  him  for  that  purpose.  The  opinion  of  the  court 
sufficiently  states  the  questions  which  arose  on  the  trial. 

Strong  and  Smith,  for  plaintiff  in  error. 
Gordon,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  is  an  exception  to  the  opinion  of 
the  court  below,  in  admitting  the  evidence  of  John  McManus, 
showing  that  he  had  bought  ground,  meaning  earth  and  gravel, 
from  the  plaintiff  below,  who  is  the  defendant  in  error,  for  the  pur- 
pose of  making  an  embankment  on  a  section  of  the  rail  road,  which 
he  had  undertaken  to  grade  for  the  company,  and  paid  him  at  the 
rate  of  five  cents  per  cubic  yard  for  it.  The  objection  to  this  evi- 
dence is,  that  the  price  of  the  gravel  and  earth,  taken  by  the  com- 
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pany,  the  plaintiffs  in  error,  from  the  land  of  the  defendant  in  error, 
for  the  purpose  of  constructing  their  road,  ought  not  to  be  estimated 
by  the  cubic  yard,  but  by  the  acre;  and  that  what  the  witness  had 
paid  furnished  no  criterion  as  to  the  prices  at  which  the  plaintiffs 
were  to  be  charged,  let  the  rule  of  measurement  be  what  it  might. 
Had  ittieen  the  land  of  the  defendant  in  error  that  had  been  used 
by  the  company  for  the  purpose  of  making  their  road  upon  it,  or 
erecting  buildings  thereon  as  connected  with  the  road,  doubiless 
superficial  measure,  such  as  the  square  foot,  yard,  or  acre,  ought  to 
have  been  adopted  in  order  to  ascertain  the  quantity  so  taken;  but 
this,  I  apprehend,  would  be  a  novel  mode  of  ascertaining  the  quan- 
tity of  gravel,  earth,  or  stone  taken  by  the  company  from  the  land 
of  the  defendant  in  error,  as  materials  to  be  used  in  making  the 
road.  There  certainly  can  be  no  objection  to  the  defendant  in 
error's  being  paid  in  proportion  to  the  quantity  of  gravel  taken; 
and  certainly  no  more  fair  or  just  measure  could  have  been  applied 
for  that  purpose,  than  the  cubic  foot  or  yard:  and  the  price,  which 
the  defendant  had  received  about  the  same  time,  from  the  witness 
or  others,  per  cubic  yard  for  the  like  material,  was  some  evidence 
of  its  value  to  go  to  the  jury,  though  it  might  not  weigh  much,  if 
any  thing,  with  them.  The  evidence  was  therefore  properly  re- 
ceived. 

The  second  error  is  substantially  the  same  with  the  first,  and 
therefore  requires  no  further  answer. 

The  third  error  is  an  exception  to  the  opinion  of  the  court  in  re- 
ceiving evidence,  to  show  that  the  meadow  or  grass  in  a  field  of  the 
plaintiff  below,  contiguous  to  an  embankment  of  the  rail  road,  was 
injured  by  the  earth  being  carried  thereon  from  the  embankment, 
by  means  of  rains  as  they  fell.  The  objection  to  the  admission  of 
this  evidence  was,  that  this  particular  injury  or  damage  was  not 
specifically  mentioned  in  the  petition  of  the  plaintiff  below.  It  is 
not  necessary  that  the  complainant,  in  such  case,  should  go  into  a 
minute  detail,  in  his  petition,  of  all  the  injurious  effects  naturally 
arising  from  the  efficient  cause  of  his  complaint.  Having  stated  the 
latter  fully  and  distinctly,  it  can  answer  no  useful  purpose  to  in- 
cumber  the  record  with  a  voluminous  statement  of  all  its  inevitable 
consequences,  which  have  proved  somewhat  injurious  to  the  com- 
plainant. The  circumstance,  therefore,  of  the  gravel  being  carried 
by  means  of  rains,  as  they  occurred,  from  the  embankment  into 
the  meadow  of  the  plaintiff  below,  and  having  done  some  injury  to 
his  grass,  seems  to  be  nothing  more  than  what  would  naturally  re- 
sult as  one  of  the  effects  from  the  cause  of  complaint  as  set  forth  in 
the  petition.  We  therefore  think  there  is  nothing  in  this  error. 

The  fourth  error  is  answered  in  what  has  been  said  of  the  first. 

The  fifth  error  is  also  an  exception  to  the  opinion  of  the  court  in 
overruling  evidence  offered  by  the  defendants  below,  to  show  that 
the  plaintiff  below  was  the  owner  of  a  large  hotel  in  the  borough 
of  Reading;  that  the  custom  of  the  hotel  had  been  increased,  and 


May  1839.]  OF  PENNSYLVANIA.  245 

[Rail  Road  Company  v.  Gilson.J 

the  establishment  rendered  more  valuable  by  the  rail  road.  It  was 
not  the  land  upon  which  this  hotel  stands,  that  the  plaintiff  below 
alleged  was  injured  by  the  establishment  of  the  road,  and  the  ad- 
vantages derived  therefrom  to  him  by  reason  of  its  having  enhanced 
the  value  of  that  property,  could  not  therefore  be  set  off  by  the 
company  against  the  injury  done  to  him  in  other  and  different  lands. 
By  the  terms  of  the  act  incorporating  the  company,  it  is  only  the 
advantages  resulting  to  the  complainant,  from  the  road  being  made 
through  the  same  land,  in  which  he  alleges  he  has  been  injured  by 
means  of  it,  that  can  be  taken  into  consideration  in  estimating  the 
amount  of  damage  sustained  by  him,  if  any.  The  evidence  was 
therefore  rightly  rejected. 

The  sixth  error  is  an  exception  to  the  answer  of  the  court  to  the 
first  point  submitted  by  the  counsel  of  the  defendants  below. 
— We  are  clearly  of  opinion  that  the  plaintiffs  in  error  have  no 
reason  to  complain  of  the  answer  here  spoken  of,  because  the  an- 
swer is  such  as  they  requested. 

The  seventh  and  last  error  is  an  exception  to  the  answer  given 
by  the  court  to  the  third  point,  submitted  on  the  part  of  the  de- 
fendants below;  which  was  a  request  to  charge  the  jury  that  the 
plaintiff  could  not  recover  compensation  for  the  land  taken  by  the 
cubic  yard.  By  the  term  "  land"  here,  is  not  to  be  understood  that 
portion  of  the  farm,  or  lot  of  ground  belonging  to  the  plaintiff  be- 
low, upon  which  a  part  of  the  road  was  located  and  made,  but  the 
gravel  and  earth  taken  by  the  company  from  the  land  of  the  plain- 
tiff below,  for  the  purpose  of  making  an  embankment,  where  it 
was  requisite  to  raise  the  surface  of  the  road  above  the  natural 
surface  of  the  ground.  To  the  request  of  the  defendants  below,  in 
this  behalf,  the  president  judge  of  the  court  replied,  "  That  the 
plaintiff  was  entitled  to  an  adequate  and  just  compensation,  for  the 
injury  done  him  in  taking  away  his  land  for  embankment.  The 
plaintiff  contends  that  this  gravel,  which  was  taken,  was  valuable. 
I  do  not  know  that  there  is  any  general  rule  applicable  to  all  cases. 
If  valuable  limestone  was  taken,  the  owner  would  not  charge  by 
the  acre.  If  clay,  that  was  valuable  for  brick,  was  taken,  the  jury 
might  come  at  the  value  by  the  yard,  or  acre,  or  load,  still  taking 
care  not  to  give  more  than  it  was  worth  to  the  owner,  at  the  time 
it  was  taken,  and  in  the  condition  it  was  when  taken.  So  in  regard 
to  this  gravel,  you  will  give  in  damages,  first,  what  it  was  worth 
to  the  plaintiff  at  the  time  it  was  taken,  and  in  the  condition  it  was 
when  taken.  This  is  the  only  rule  I  know  of;  it  is  one  of  justice.  You 
will  endeavour  to  reach  that  point,  and  if  you  do,  the  ends  of  jus- 
tice^will  be  attained.  You  will  still  keep  in  view,  as  to  this  part 
of  the  case,  the  advantages  likely  to  result  to  the  plaintiff  from  the 
opening  of  the  road  through  his  land."  It  appears  to  us  that  the 
answer  and  direction  of  the  court  to  the  jury  on  this  point,  was  as 
favourable  to  the  defendants  below  as  they  had  any  right  to  claim. 
And  it  may  be  repeated  here,  that  to  measure  by  the  acre  or  square 
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yard  the  gravel  and  earth  raised  and  obtained  from  the  land  of  the 
plaintiff  below,  by  means  of  excavating  it,  with  a  view  to  ascer- 
tain the  quantity  taken,  would  not  only  be  novel  but  impracticable; 
because  there  is  no  settled  rule  or  principle  by  which  such  a  stand- 
ard of  measure  could  be  applied  to  the  depth  of  the  excavation,  or 
the  gravel  removed  and  taken  away.  The  quantity,  by  such  a 
mean  of  ascertainment,  would  depend  entirely  upon  the  extent  of 
the  area,  either  of  the  excavation  or  of  the  surface  which  might  be 
formed  out  of  the  gravel  taken,  without  any  regard  whatever  be- 
ing paid  to  the  depth  thereof;  and  whether  the  depth  amounted  to 
one  thousand  feet  or  one  inch  only,  the  result,  as  to  quantity,  would 
be  the  same.  But  in  the  very  nature  of  things  it  is  perfectly  ob- 
vious, that  the  quantity  of  gravel  obtained  from  the  same  area  of 
ground  by  an  excavation  of  it,  to  the  depth  only  of  one  inch,  can 
not  be  equal  in  quantity  to  more  than  the  one  twelve  thousandth 
part  of  what  would  be  gotten  from  an  excavation  thereof  to  the 
depth  of  one  thousand  feet:  and  when  it  is  shown,  as  was  the  case 
here,  that  the  gravel  of  the  plaintiff  below,  as  an  article  of  sale  or 
merchandise,  was  of  some  value  to  him,  it  is  clear,  that  if  a  small 
quantity  be  of  value  to  him,  a  greater  quantity  of  it  would  reason- 
ably seem  to  be  more  so.  Hence  the  propriety  of  resorting  to 
the  cubic  yard  as  a  mean  of  measurement,  in  order  to  ascertain 
the  quantity  of  gravel  taken  by  the  company  from  the  land  of  the 
plaintiff  below,  with  a  view  of  enabling  the  jury  the  better  to  form 
a  true  estimate  of  its  real  value  to  the  plaintiff,  is  made  manifest. 
And  although  the  witnesses  on  this  subject  testified  that  they  had 
paid  the  plaintiff  below  from  five  to  ten  cents  per  cubic  yard,  yet 
the  court  did  not  instruct  or  even  insinuate  to  the  jury  that  such 
prices  ought  to  govern  them  in  assessing  the  damages  which  they 
might  think  the  plaintiff  below  had  sustained.  This  obviously 
would  not  have  been  right,  though  the  evidence  proving  the  fact 
was  properly  admitted  to  be  given  to  the  jury,  for  the  purpose  of 
satisfying  them  that  the  plaintiff  had  had  a  demand  for  his  gravel 
to  some  extent,  previously  to  and  independent  of  the  company's 
taking  it,  which  made  it  of  some  value  to  him,  because  the  quantity 
taken  by  the  company  being  of  vastly  greater  amount  than  what 
the  plaintiff  below  would  have  disposed  of  otherwise,  it  was  fair 
that  they  should  have  it  at  a  very  reduced  price,  as  the  aggregate 
of  the  profit,  upon  a  very  large  quantity  at  a  reduced  price,  would 
be  more  advantageous  to  the  plaintiff  below,  than  a  higher  price 
would  have  been  upon  a  much  less  quantity.  This  consideration 
would  naturally  present  itself  to  the  minds  of  the  jury,  and  nothing 
appears  to  have  been  said  by  the  court  that  could  have  misled  them 
in  this  respect. 

Judgment  affirmed. 


May  1839.]  OF  PENNSYLVANIA.  247 


Simpson  against  Kelso. 

Land  which  a  testator  by  his  will  directs  his  executors  to  sell,  is  to  be  consi- 
dered as  money;  and  it  is  thereby  so  impressed  with  the  character  of  money, 
that  it  is  thereafter  to  be  treated  as  such:  and  if  the  person  to  whom  the  money 
is  given,  elect  to  take  the  land,  it  shall  be  considered  in  him  as  a  new  acquisi- 
tion by  an  act  of  his  own,  and  its  descent  from  him  be  governed  by  rules  accord- 
ingly. This  construction  is  given  to  the  act  of  the  8th  of  April  1833,  as  well 
as  to  the  act  of  1794. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Eliza  Simpson  and  others  against  the  administrators  of  John 
Joseph  Ke'.so,  deceased.  This  was  an  amicable  action,  and  case 
stated  in  the  nature  of  a  special  verdict,  as  follows: 

William  Kelso,  the  elder,  whom  we  shall  call  William  the  first, 
had  an  equitable  estate  in  the  lands  and  premises  hereinafter  de- 
scribed, subject  to  the  purchase-money  due  the  proprietaries,  having 
purchased  the  same  at  sheriff's  sale  as  the  property  of  William, 
Harris.  William  the  first  died  intestate.  The  lands  referred  to 
were  appraised  at  1371  pounds,  under  a  proceeding  in  the  orphans' 
court,  subject  to  the  incumbrance  before  referred  to,  and  were  taken 
by  his  son  William  Kelso,  whom  we  shall  call  William  the  second, 
on  the  20th  of  January  1789,  he  being  entitled  to  two  shares  as 
eldest  son;  for  the  residue  he  gave  his  bond  to  the  other  heirs  and 
representatives  of  his  father,  which  were  afterwards  paid  21st  of 
May  1790.  William  Kelso  the  serond  paid  the  incumbrance  due 
the  proprietaries  and  obtained  their  deed  of  that  date,  vesting  in 
him  the  legal  estate  in  fee  simple. 

The  said  William  the  second  was  intermarried  with  Elizabeth 
Chambers,  and  had  issue  William  Kelso,  whom  we  shall  call 
William  the  third,  and  John  Joseph  Kelso,  and  Eleanor.  Eleanor 
died  in  her  minority,  unmarried,  and  without  issue.  John  Joseph 
Kelso  also  died  without  issue.  William  the  third  died  as  here- 
inafter stated,  unmarried,  and  without  issue.  William  Kelso  the 
second,  the  father  of  John  Joseph  Kelso,  had  brothers  and  sJsters, 
viz :  Sally,  who  was  married  to  Nathaniel  Simpson,  both  of 
whom  died  leaving  children,  Eliza  and  George ;  Patty,  who 
was  intermarried  with  John  W.  Godfrey,  they  both  died  leaving 
DO  issue;  Thomas  Kelso,  who  died  in  1791,  unmarried,  and  with- 
out issue;  John  Kelso,  who  left  several  children,  who  are  consi- 
dered as  plaintiffs;  Jane,  who  was  intermarried  wiih  John 
Brown,  and  left  issue  William  John  Brown;  and  Joseph  Kelso, 
who  left  children  Charles  Kelso  and  Mary  Cruise;  and  these 
are  all  the  brothers  and  sisters  of  the  said  William  the  second 
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and  their  heirs.  Elizabeth  Chambers,  intermarried,  as  before  stated, 
with  the  said  William  Kelso  the  second,  deceased,  left  surviving 
heirs  John  Chambers  her  brother,  and  her  sisters  Mary  M'Kinney, 
Jane  Chambers,  and  Margaret  Chambers,  who  are  still  in  full  life. 
John  Joseph  Kelso,  son  of  William  the  second,  late  of  the  borough 
of  Harrisburg,  in  the  county  of  Dauphin,  died  on  the  5th  day  of 
September  A  D.  1837,  intestate,  and  without  issue,  and  seised  and 
possessed  of  a  tract  and  parcel  of  land  situate  in  the  township  of 
East  Pennsborough,  in  the  county  of  Cumberland,  containing  twen- 
ty-one acres  two  roods  and  twenty-seven  perches  on  the  1st  day  of 
September  A.  D  1837.  Administration  of  the  estate  of  the  said 
deceased  was  granted  by  the  register  of  the  county  of  Dauphin  to 
Sarah  D.  Kelso  and  Mary  M'Kinney,  at  an  orphans'  court  for  the 
county  of  Dauphin,  on  the  10th  day  of  November  1837.  Upon  the 
petition  of  the  said  administratrixes  the  said  court  made  a  decree 
authorising  the  said  administratrixes  to  raise,  by  the  sale  or  mort- 
gage of  the  real  estate  of  the  said  deceased,  situate  in  the  county 
of  Cumberland  aforesaid,  the  sum  of  4000  dollars  for  the  payment 
of  the  debts  of  the  said  deceased.  On  the  12th  day  of  December 
A.  D.  1837,  the  orphans'  court  for  the  county  of  Cumberland,  on 
the  petition  of  the  said  administratrixes,  made  an  order  and  decree 
authorising  the  said  administratrixes  to  sell  the  said  tract  and  parcel 
of  land  for  the  purpose  of  raising  the  sum  of  4000  dollars  for  the 
payment  of  the  debts  of  the  said  deceased.  On  the  4th  day  of 
January  A.  D.  1838,  in  pursuance  of  the  said  order  of  the  orphans' 
court  of  Cumberland  county,  the  said  administratrixes  sold  the  said 
tract  and  parcel  of  land  to  Robert  R.  Church  for  the  sum  of  12,860 
dollars;  one  of  the  conditions  of  the  said  sale  being  agreeably  to  the 
order  of  the  court  aforesaid,  that  "  the  one-half  of  the  purchase-mo- 
ney of  all  the  real  estate  which  may  be  sold  above  the  sum  of  4000 
dollars,  is  to  be  reserved  in  the  land  by  mortgage  thereon  to  be  given 
by  the  purchaser  to  the  said  administratrixes,  the  interest  of  which 
one-half  is  to  be  paid  to  the  widow  of  the  said  decedent  during  her 
life,  and  at  her  death  the  principal  thereof  to  be  paid  to  the  heirs  of 
the  said  decedent;"  which  sale  on  the  return  thereof  made  by  the 
said  administratrixes  to  the  said  orphans'  court  of  Cumberland 
county  was  by  the  said  court  duly  confirmed,  agreeably  to  the  con- 
ditions of  the  said  sale.  On  the  2d  day  of  April  A.  D.  1838,  the  sum 
of  4430  dollars  was  secured  by  mortgage  from  the  said  Robert  R. 
Church,  on  the  said  land  to  the  said  administratrixes,  to  be  paid  as 
mentioned  in  the  said  order  of  court,  and  the  balance  of  the  pur- 
chase-money aforesaid  was  paid  to  the  said  administratrixes,  of 
which  there  remains  in  their  hands  the  sum  of  4215  dollars,  the 
surpl.us  above  the  sum  of  4000  dollars  required  for  the  payment  of 
debts  as  aforesaid. 

William  Kelso  the  second,  late  of  East  Pennsborough  township, 
in  the  county  of  Cumberland,  died  on  the  7th  day  of  June  A.  D. 
1S07,  seised  in  fee  simple  of  a  messuage  and  tract  of  land  situate 
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in  the  said  township,  called  Kelso  ferry  place,  containing  200  acres, 
as  before  stated,  with  the  right  of  a  ferry  on  the  Susquehaunah 
river  thereto  appurtenant,  of  which  the  parcel  of  land  sold  as  afore- 
said, by  the  administratrixes  aforesaid,  was  a  part;  the  said  William 
Kelso  the  second  having  made  his  last  will  arid  testament  in  writing, 
dated  the  7th  day  of  April  A.  D.  1807,  on  the  10th  day  of  June  A.  D. 
1807,  the  said  will  was  duly  proven  before  the  register,  &c  of  the 
county  of  Cumberland  aforesaid, -and  letters  testamentary  thereon 
duly  issued  to  Robert  Harris  and  Elizabeth  Kelso,  appointed  by  the 
said  will  executor  and  executrix  thereof,  who  took  upon  them  the 
administration  of  the  same,  pro  ut  the  certified  copy  of  the  said 
will  hereto  annexed,  and  made  part  of  this  case.  The  said  William 
Kelso  the  second,  at  his  death,  left  his  widow,  the  said  Elizabeth 
Kelso,  and  issue  his  sons  William  Kelso  the  third,  and  the  said 
John  Joseph  Kelso,  and  his  daughter  Elizabeth.  The  said  Eliza- 
beth Kelso  died  on  the  30th  of  May  A.  D.  1 808,  unmarried,  and  with- 
out other  issue  than  her  children  above  mentioned.  The  said 
Robert  Harris,  executor,  and  Elizabeth  Kelso  executrix  aforesaid, 
until  the  time  of  the  death  of  the  said  Elizabeth  Kelso,  and  the 
said  Robert  Harris,  as  surviving  executor  aforesaid,  after  her  death, 
had  and  exercised  the  entire  charge  and  management  of  all  the  real 
estate  of  the  said  William  Kelso  the  second,  deceased,  including  the 
messuage  and  tract  of  land  in  East  Pennsborough  township  afore- 
said, in  their  name  leasing  and  renting  the  same  from  time  to  time, 
and  the  same  being  occupied  and  possessed  by  the  persons  to  whom 
the  same  was  so  leased,  causing  the  repairs  thereon  to  be  done, 
paying  the  taxes  thereon,  and  receiving  the  rents,  issues, and  profits 
thereof,  from  the  time  of  the  death  of  the  said  William  Kelso  the 
second,  deceased,  until  the  said  John  Joseph  Kelso  arrived  at  age, 
which  was  on  the  1 9th  day  of  September  A.D.I  820.  On  the  20th 
day  of  October  A.  D.  1807,  the  said  Robert  Harris,  surviving  execu- 
tor of  William  Kelso  the  second,  deceased,  by  virtue  and  in  pur- 
suance of  the  direction  of  the  said  will,  sold  the  whole  of  the  parcel 
of  land  mentioned  in  the  said  will,  as  that  which  he  (the  said  tes- 
tator) purchased  of  Thomas  Fisher.  The  said  Eleanor  Kelso  died 
on  the  3d  day  of  March  A.  D.  1816,  intestate,  unmarried,  and 
without  issue.  The  said  William  Kelso,  the  younger,  arrived  at 
age  on  the  5th  day  of  October  A.  D.  1814.  In  the  year  1820,  the  said 
William  Kelso  the  third,  and  John  Joseph  Kelso,  with  the  consent 
and  agreement  of  the  said  Robert  Harris,  surviving  executor  of  the 
said  William  Kelso  the  second,  deceased,  took  and  entered  into  the 
actual  possession  and  occupancy  of  the  whole  messuage  and  tract 
of  land  aforesaid,  of  which  the  said  William  Kelso  the  second  died 
seised,  (except  20  acres  thereof,  sold  as  aforesaid  by  Robert  Harris, 
surviving  executor  aforesaid,)  in  their  own  right  and  as  their  ovrn 
estate,  and  so  continued  to  occupy  and  possess  the  same,  until  the 
death  of  the  said  William  Kelso  the  third,  which  was  on  the  14th 
vin. — w 
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day  of  July  A.  D.  1827,  during  all  which  time  the  said  William 
Kelso  the  third,  and  the  said  John  Joseph  Kelso,  possessed,  occupied 
and  enjoyed  the  same  in  their  own  right  and  as  their  own  estate  by 
themselves  and  their  tenants,  for  part  of  which  time  leasing  the 
whole  and  parcels  thereof  for  terms  of  years,  and  for  part  of  the 
said  time  residing  and  dwelling  themselves  thereon,  with  their 
households,  possessing  and  farming  the  same. 

The  said  William  Kelso  the  third,  died  as  aforesaid,  unmarried 
and  without  issue,  having  made  his  last  will  and  testament  in 
writing,  bearing  date  the  21st  day  of  June  1827,  duly  proved  and 
recorded  in  the  register's  office  of  Cumberland  county,  in  which  he 
granted  and  devised  all  his  real  estate  wherever  situate,  all  his  right, 
title,  estate  and  interest  in  and  to  the  said  messuage  and  tract  of 
land  called  Kelso  ferry  place,  to  his  brother  John  Joseph  Kelso,  Jane 
Chambers  and  Margaret  Chambers,  and  their  heirs  forever,  share 
and  share  alike,  equally  to  be  divided  between  them.  At  the  time 
of  the  death  of  the  said  William  Kelso  the  third,  he  and  the  said 
John  Joseph  Kelso  were  jointly  seised  and  possessed  of  the  said 
messuage  and  tract  of  land. 

On  the  23d  day  of  November  A.  D.  1825,  Robert  Harris,  sur- 
viving executor  of  William  Kelso  the  second,  deceased,  by  his  deed 
poll,  released,  remised,  and  forever  quit  claim,  for  the  consideration 
therein  mentioned,  to  the  said  John  Joseph  Kelso,  Jane  Chambers 
and  Margaret  Chambers,  all  his  estate  legal  and  equitable,  and  all 
his  right,  title  and  interest  derived,  granted  by,  under  or  in  virtue 
of  the  said  last  will  and  testament  of  William  Kelso  the  second,  de- 
ceased. On  the  10th  day  of  September  1822,  the  said  Robert  Harris 
filed  in  the  register's  office  of  the  county  of  Cumberland,  his  final 
administration  account,  as  surviving  executor  of  the  said  William 
Kelso  the  second,  deceased,  which  account  was,  on  the  21st  day  of 
.December  A.  D.  1822,  duly  confirmed  by  the  orphans'  court  of  the 
said  county,  as  before  stated. 

On  the  2 1st  day  of  October  1827,  Jane  Chambers  and  Margaret 
Chambers  aforesaid,  by  deed  of  indenture,  for  valuable  considera- 
tion, sold  and  conveyed  all  their  right,  title  and  interest  in  and  to 
the  said  messuage  and  tract  of  land,  to  the  said  John  Joseph  Kelso, 
his  heirs  and  assigns  forever. 

Said  John  Joseph  Kelso  was,  and  continued  in  the  occupancy 
and  possession  of  the  said  messuage  and  tract  of  land  in  the  right 
and  estate  of  himself  and  Jane  Chambers,  and  Margaret  Chambers, 
from  the  time  of  the  death  of  the  said  William  Kelso  the  third,  to 
the  21st  day  of  October  1827,  and  from  that  time  last  aforesaid,  in 
his  own  right  and  estate,  until  the  first  day  of  April  A.  D.  1828, 
when  he  sold  and  conveyed  the  same  to  Valentine  Hummel  and 
Michael  Lepkicher,  in  fee  simple,  except  that  parcel  thereof  of 
which  he  died  seised  and  possessed  as  aforesaid,  and  which  was  sold 
by  the  said  administratrixes  of  his  estate,  and  of  which  said  parcel 
thereof  said  John  Joseph  Kelso  continued  in  the  actual  possession 
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and  occupancy,  by  himself  and  tenants,  from  the  time  of  the  sale 
and  conveyance  last  aforesaid,  until  his  death. 

The  parcel  of  land  sold  as  aforesaid  by  the  administratrixes  of  the 
said  John  Joseph  Kelso,  deceased,  was  included  in  that  part  of  the 
principal  tract  aforesaid,  described  in  the  last  will  and  testament  of 
William  Kelso  the  second,  deceased,  as  "  situate  on  the  north  side  of 
the  great  road  leading  to  Carlisle." 

The  aforesaid  Robert  Harris  was  testamentary  guardian  of  the 
aforesaid  children  of  William  Kelso  the  second.  He  settled  his 
guardianship  account  in  Cumberland  county,  the  llth  of  September 
1822;  that  of  Eleanor  Kelso,  overpaid  by  accountant,  1793  dollars; 
of  William  Kelso  the  third,  balance  in  the  hands  of  accountant, 
790  dollars  84  cents;  of  J.  J.  Kelso,  balance  in  the  hands  of  account- 
ant, 435  dollars  87£  cents. 

At  the  same  time  he  settled  the  account  of  his  administration  as 
executor,  and  there  was  a  balance  in  his  hands  of  9901  dollars 
35  cents. 

William  C.  Chambers  became  administrator  of  William  Kelso 
the  third,  and  settled  his  account  the  9th  of  May  1826,  balance  in 
hands  242  dollars  90  cents. 

The  jury  is  ignorant  of  the  law  arising  out  of  the  foregoing  facts. 
If  the  heirs  and  representatives  on  the  father's  side,  in  exclusion  of 
the  heirs  and  representatives  on  the  mother's  side,  are  entitled  to  the 
whole  fund,  then  we  find  for  the  plaintiffs  dollars. 

If  they  are  entitled  to  all  except  the  proportion  of  the  fund  arising 
out  of  the  two-thirds  of  one-half,  or  the  proportion  willed  to  John 
Joseph  Kelso,  Jane  Chambers  and  Margaret  Chambers,  then  we 
find  for  plaintiffs  dollars. 

If  they  are  entitled  to  only  one-half  of  the  fund,  then  they  find 
for  plaintiffs  dollars. 

If  the  whole,  in  law,  goes  to  the  heirs  and  representatives  on  the 
brother's  side,  then  they  find  for  defendants. 

The  only  part  of  the  will  of  William  Kelso  (the  second)  which 
is  material,  is  as  follows: 

"  Item.  It  is  my  will,  that  my  real  estate  shall  thus  continue  in 
the  hands  of  my  executors  until  rny  son  William  arrives  at  the  age 
of  twenty-one  years;  at  which  time  (if  he  should  incline  to  enter 
into  business),  I  direct  that  my  executors,  or  the  survivor  of  them, 
shall  sell  that  part  of  my  plantation  situate  on  the  south  side  of  the 
great  road  leading  to  Carlisle,  containing  about  one  hundred  acres, 
for  the  best  price  that  can  be  gotten  for  the  same;  the  purchase- 
money  to  be  divided  into  four  equal  shares,  one  thereof  to  be  paid 
to  my  beloved  wife,  and  the  other  three  to  my  children  equally,  or 
the  survivor  or  survivors  of  them.  The  residue  of  my  real  estate 
situate  on  the  north  side  of  said  road,  together  with  the  ferry  and 
its  appendages,  to  remain  at  lease  as  aforesaid,  until  my  youngest 
child  arrives  at  the  age  of  twenty-one  years;  at  which  time  my 
executors,  or  the  survivor  of  them,  shall  sell  the  same  for  the  best 
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price  that  can  be  gotten  therefor;  the  purchase-money  to  be  divided 
into  four  equal  parts,  one  part  thereof  to  be  paid  to  my  wife,  and 
the  remaining  three  parts  to  be  equally  divided  amongst  my  chil- 
dren, or  the  survivor  or  survivors  of  them.  And  I  do  hereby  autho- 
rise and  empower  my  executors,  or  the  survivor  of  them,  to  make 
and  deliver  to  the  purchaser  or  purchasers  of  my  real  estate,  as 
good  and  sufficient  title  in  law  as  I  myself  might  or  could  do  if 
personally  present. 

The  court  below  rendered  a  judgment  for  the  defendant. 

•-•  '»!•<'•'••  ,  •••/(••:(!•••   .'r;  fii. i'l'i-'. '.    •.••  •y-c-i"tiWy 

Heed,  for  plaintiff  in  error. 

M'Kinney  and  M'Clure,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. —  In  Burr  v.  Sims,  1  jftaw/e  252,  it  was  decided,  first 
that  land  directed  by  will  to  be  sold  and  converted  into  money,  is 
to  be  considered  as  a  devise  of  money,  and  that  by  the  devise,  the 
character  of  money  is  so  impressed  upon  it,  that  it  is  thereafter  to 
be  treated  as  of  that  description  of  property;  and,  secondly,  that  an 
election  on  the  part  of  the  devisee,  operated  as  a  new. acquisition; 
that  the  property,  in  legal  contemplation,  did  not  come  from  the 
father  to  his  son  as  land,  but  as  money;  but  by  an  act  of  his  own 
was  reconverted  into  land.  This  was  a  decision  on  the  act  of  1794, 
which  is  not,  in  this  respect,  altered  by  the  ninth  section  of  the  act 
of  the  8th  of  April  1833.  The  latter  act  was  not  intended,  as  is 
said,  materially  to  alter  the  system  as  contained  in  former  acts,  but 
to  consolidate  and  simplify  the  provisions,  alter  the  phraseology 
and  order  of  arrangement,  and  reduce  the  law  into  a  smaller  com- 
pass, so  as  to  save  much  time  and  labour  of  those  who  wish  to 
examine  its  details.  Whether  the  legislature  have  conferred  any 
very  great  benefit  by  this  change,  may  admit  of  doubt;  but  be  this 
as  it  may,  we  do  not  feel  disposed  to  alter  the  construction  of  former 
acts,  from  a  difference  of  phraseology  merely,  or  any  new  order  of 
arrangement,  unless  the  intention  to  alter  the  law  is  very  apparent. 
It  is  far  better  to  take  the  law  as  before  understood,  rather  than 
yield  to  nice  and  fanciful  distinctions,  arising  from  trivial  differences 
in  the  wording  of  the  acts.  In  the  ninth  section  of  the  act  of  the 
8th  of  April  1833,  it  is  provided,  that  no  person  who  is  not  of  the 
blood  of  the  ancestors,  or  other  relation  from  whom  any  real  estate 
descended,  or  by  whom  it  was  given  or  devised  to  the  intestate, 
shall,  in  any  of  the  cases  before  mentioned,  take  any  estate  of  in- 
heritance therein;  but  such  real  estate,  subject  to  such  life  estate  as 
may  be  in  existence  by  virtue  of  this  act,  shall  pass  to  and  vest  in 
such  other  persons  as  would  be  entitled  by  this  act,  if  the  persons, 
not  of  the  blood  of  such  ancestor  or  other  relation,  had  never  ex- 
isted, or  were  dead  at  the  decease  of  the  intestate. 

The  question,  therefore,  is,  did  the  residue  of  the  testator's  real 
estate,  mentioned  in  the  will  as  situate  on  the  north  side  of  the 
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road,  with  the  ferry,  &c.,  pass  to  the  devisees  as  money  or  as  land. 
And  it  is  clear,  according  to  the  authority  of  Burr  v,  Sims,  it  came 
to  them  impressed  with  the  character  of  money,  and  that  it  was 
afterwards  reconverted,  by  an  act  of  the  devisees,  into  land.  Ac- 
cording to  the  case  cited,  it  was  a  new  acquisition  or  purchase  by 
them,  and  descended,  on  the  death  of  the  purchaser,  to  the  next  of 
kin,  without  regard  to  the  persons  who  were  of  the  blood  of  the 
testator.  As  land,  it  neither  descended,  nor  was  it  given  or  devised 
to  him  by  the  testator.  By  the  devise,  the  land  was  immediately 
converted  out  and  out  into  money,  and  as  such  went  into  the  pos- 
session of  the  devisees.  It  must  be  observed  that  this  clause  of  the 
will  has  no  connection  with  a  former  part  of  the  devise,  in  which 
it  is  said  that  the  real  estate  shall  continue  in  the  hands  of  the 
executors  until  William,  another  of  the  sons,  arrives  at  the  age  of 
twenty-one;  at  which  time,  if  he  inclines  to  enter  into  business,  he 
directs  the  executors  to  sell  the  south  side. 
Judgment  affirmed. 


Pry's  Appeal. 

If  the  assets  which  come  to  the  hands  of  administrators,  be  sufficient  for  the 
payment  of  all  the  debts  of  the  intestate,  the  orphans'  court  will  not  at  any  future 
period  grant  an  order  for  the  sale  of  the  real  estate;  although  the  administrators 
may  have  committed  a  devastavit  by  applying  the  personal  assets  to  the  main- 
tenance of  the  family. 

Nor  will  the  orphans'  court  grant  an  order  for  the  sale  of  real  estate  for  the 
payment  of  debts  of  the  intestate,  which  have  lost  their  lien  by  lapse  of  time. 

APPEAL  from  the  decree  of  the  orphans'  court  of  Mifflin 
county,  granting  an  order  to  sell  the  real  estate  of  Patrick  Pry,  de- 
ceased, to  his  administrator,  Patrick  M'Kennan. 

Parker  and  Benedict,  for  appellants,  argued  that  the  orphans' 
court  have  no  power  to  order  a  sale  of  real  estate,  where  the  per- 
sonal assets  were  sufficient  for  the  payment  of  the  debts.  4  Bin. 
104;  2  Serg.  Sf  Rawle  7;  6  Bin.  497.  Their  application  to  the 
support  of  the  heirs  will  not  alter  the  case.  8  Serg.  <$•  Rawle  347. 
But  it  is  a  fatal  objection  to  the  decree  that  the  debts  are  not  liens 
upon  the  land  decreed  to  be  sold.  2  Watts  53;  1  Watts  14;  4 
Watts  13. 

J.  Fishery  for  the  appellee. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the  Court, 
which  was  delivered  by 

VIII. — W* 
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KENNEDY,  J. — Patrick  Pry,  the  deceased,  of  Mifflin  county  in 
his  lifetime,  died  intestate  in  the  year  1818,  leaving  a  widow  and 
several  children,  who  were  all  minors.  Shortly  after  his  death, 
letters  of  administration  on  his  estate  were  granted  in  due  form  to 
his  widow,  Mary  Pry,  and  Patrick  M'Kennan.  In  August,  1820, 
they  settled  their  administration  account  of  the  estate,  which  was 
approved  of  and  confirmed  by  the  orphans'  court  of  Mifilin  county, 
without  any  guardians  ever  having  been  appointed,  as  it  is  said, 
for  the  children,  who  were  still  minors  at  that  time,  and  for  years 
afterwards.  The  administrators,  by  their  account,  charged  them- 
selves with  369  dollars  97£  cents  as  being  the  amount  of  the  per- 
sonal assets.  They  took  credit  for  divers  small  sums  of  money  paid 
by  them  in  discharge  of  fees  and  costs,  incurred  in  their  adminis- 
tration of  the  estate,  as  also  some  small  debts  owing  by  the  same, 
amounting  in  the  aggregate  to  169  dollars  33£  cents.  In  addition 
to  this,  they  also  took  a  credit  for  156  dollars  for  boarding,  clothing, 
and  schooling  the  minor  children  of  the  intestate,  and  for  85  dollars 
50  cents  as  a  compensation  for  their  services  rendered  in  adminis- 
tering the  estate,  thus  making  the  credits,  in  the  whole,  amount  to 
the  sum  of  410  dollars  83i  cents,  and  showing  a  balance  in  their 
favour  of  40  dollars  86  cents.  There  were  other  debts,  as  it  now 
appears,  owing  by  the  estate  then  within  the  knowledge  of  the  ad- 
ministrators, but  not  mentioned  by  them  in  their  administration 
account,  amounting  in  all  to  131  dollars  12  cents.  For  these  debts 
the  administrators  were  afterwards  sued,  excepting  one  of  them 
•owing  to  Jehu  Woodward;  which  was  sued  for  in  the  lifetime  of 
the  intestate,  and  the  suit  pending  therefor  at  the  time  of  his  death, 
the  acco&nt  being  76  dollars  81  cents,  for  which  judgment  was  ob- 
tained in  1819  against  the  administrators.  Add  the  amount  of 
these  debts  last  mentioned,  say  131  dollars  12  cents,  to  the  amount 
of  those  paid,  for  which  credit  is  taken  and  allowed  in  the  admi- 
nistration account,  say  169  dollars  33£  cents,  and  it  gives  or  shows 
the  whole  amount  of  the  debts  owing  by  the  intestate  at  the  time 
of  his  death  to  be  290  dollars  45^  cents;  a  sum  less  than  the  amount 
of  the  personal  assets,  which  came  to  the  hands  of  the  administra- 
tors, by  79  dollars  52  cents,  a  balance  in  all  conscience  sufficient  to 
have  compensated  them  most  liberally  for  their  services.  It  is  there- 
fore perfectly  manifest  that  there  was  no  lack  of  assets  in  their 
hands  to  have  paid  all  the  debts  owing  by  the  estate,  had  they  been 
faithfully  and  properly  appropriated  to  that  end,  instead  of  having 
been  misapplied  and  wasted  by  the  administrators.  I  have  left  out 
of  view  the  costs,  which  accrued  on  the  suits  against  the  adminis- 
trators, in  the  cases  of  the  debts  sued  for,  as  not  being  chargeable 
against  the  estate,  but  against  the  administrators  personally,  seeing 
they  had  assets  sufficient  to  have  paid  their  debts,  and  thereby  have 
prevented  the  costs  from  accruing.  It  is  argued,  however,  that  the 
settlement  and  confirmation  of  the  administration  account  is  con- 
clusive in  favour  of  the  administrators,  and  that  no  exception,  as 
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the  day  of  appeal  therefrom  has  gone  by,  to  the  manner  in  which 
the  assets  of  the  estate  were  applied,  can  be  taken  now  either  di- 
rectly or  collaterally  thereto.  The  administration  account  may  be 
conclusive  on  the  administrators  as  to  the  facts  therein  stated  by 
themselves,  and  as  to  all  matters  therein  within  the  jurisdiction  of 
the  orphans'  court,  which  have  been  passed  on.  But  the  settle- 
ment of  an  administration  account  by  executors  or  administrators 
in  the  orphans'  court,  does  not  necessarily  involve  in  it  all  the  ques- 
tions which  may  arise  or  exist  as  to  their  having  committed  a  de- 
vastavit  as  to  creditors  of  the  estate.  So  long  as  the  act  of  assembly 
was  in  force,  prescribing  a  certain  order  in  which  the  debts  of  de- 
ceased debtors  should  be  paid  by  their  representatives,  it  was  never 
made  a  question  in  the  orphans'  court,  in  the  settlement  of  estates 
apparently  solvent,  or  not  represented  by  the  executors  or  adminis- 
trators as  insolvent,  whether  the  assets  had  been  applied  to  the  dis- 
charge of  the  debts  in  the  order  prescribed  or  not;  the  court,  upon 
being  satisfied  that  the  debts  mentioned  existed  and  were  paid,  was 
bound  to  allow  a  credit  therefor  in  the  account,  and  accordingly  did 
so;  yet  if  in  fact  the  estate  was  insolvent,  and  the  executors  or  ad- 
ministrators having  notice  of  a  debt  of  superior  grade,  applied  all 
the  assets  of  the  estate  to  the  discharge  of  debts  of  inferior  grade, 
they  committed  a  devastavit  in  doing  so,  and  rendered  themselves 
liable  personally,  as  also  in  their  estates,  to  pay  the  debt  of  superior 
grade;  notwithstanding  they  might,  in  the  mean  time,  have  settled 
their  administration  account  in  the  orphans'  court,  and  have  ob- 
tained credit  for  disbursing  the  whole  amount  of  the  assets,  which 
came  to  their  hands  in  the  manner  therein  set  forth.  It  was  never 
held,  or  even  said,  that  I  know  of,  that  the  confirmation  of  the 
account,  in  such  case,  by  the  orphans'  court,  would  protect  or  shield 
the  executors  or  administrators  from  being  liable  to  the  creditor  for 
the  devastavit.  And  here  it  appears  from  the  administrator's  own 
showing,  taken  in  connection  with  the  administration  account,  as 
approved  and  confirmed,  that  a  devastavit  of  the  assets,  to  an 
amount  sufficient  to  have  paid  all  the  debts,  which  are  exhibited 
now  as  remaining  still  unpaid,  was  most  clearly  and  incontestably 
admitted  by  them. 

The  circumstances  of  the  orphans'  court  having  allowed  the  credit 
of  156  dollars,  which  the  accountants  claimed  as  advanced  for  the 
support  and  maintenance  of  the  minor  children  of  the  intestate,  can- 
not affect  the  rights  of  the  creditors  of  the  estate  in  the  least;  because 
the  orphans'  court  had  no  power  whatever  to  allow  or  to  appro- 
priate any  portion  of  the  personal  assets  to  such  object,  to  the 
prejudice  of  creditors.  Such  an  act,  if  attempted,  would  be  re- 
garded as  an  absolute  nullity,  for  want  of  jurisdiction  or  authority 
on  the  part  of  the  court.  The  orphans'  court,  when  it  is  made  to 
appear  to  them  that  the  personal  assets  are  not  sufficient  to  pay  the 
debts  and  support  the  nn'nor  children  of  the  intestate,  may,  upon 
application  of  the  administrator,  decree  a  sale  of  the  real  estate,  if 
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there  be  any,  for  that  purpose,  but  still  the  debts  must  be  first  paid, 
even  should  it  take  the  whole  of  both  funds  to  do  it:  and  in  no  case 
can  the  court  either  direct  or  sanction  the  application  of  the  assets 
to  the  support  or  maintenance  of  the  intestate's  family,  whether 
consisting  of  minor  children  or  others,  so  as  to  protect  the  adminis- 
trators from  being  made  liable  to  the  creditors,  in  case  the  assets  so 
applied  should  be  wanting  for  the  payment  of  the  debis  or  claims. 
It  was  certainly  no  part  of  the  duty  of  the  administrators,  as  such, 
to  take  charge  of  the  persons  of  the  children  and  to  provide  for 
them;  and,  therefore,  strictly  the  expenditure  by  them  for  that  pur- 
pose was  not  properly  introduced  into  their  administration  account; 
yet  it  must  be  admitted  that  such  things  in  practice  have  been  done 
and  passed  in  the  orphans' court  too  often,  without  objection.  And 
in  the  present  instance  it  may  be  added,  that,  on  the  face  of  the 
administration  account  itself  there  was  nothing  brought  to  the  view 
of  the  court,  which  went  to  show  or  could  even  lead  the  court  to 
infer  that  such  appropriation  as  had  been  made  of  the  assets  for  the 
benefit  of  the  minor  children  was  actually  a  waste  of  them,  either 
in  law  or  otherwise;  because  the  debts  against  the  estate,  so  far  as 
they  were  exhibited,  appeared  to  be  all  paid;  but  those  remaining 
unpaid  were  kept  out  of  sight,  so  that  the  court,  from  the  face  of 
the  account,  were  left  rather  to  infer  that  all  the  debts  known 
against  the  estate  were  paid  off.  And  hence  the  court  might  have 
thought  that  the  assets  of  the  estate,  appropriated  to  the  use  of  the 
children,  were  the  surplus  remaining  after  the  payment  of  all  the 
debts  against  the  estate,  and  therefore  only  what  they  might  have 
entitled  themselves  to  have  received  by  their  guardians  in  a  different 
form  of  proceeding.  But  whether  the  children  were  entitled  to  it 
or  not  was  a  question  which  did  not  arise  in  stating  and  confirming 
the  administration  account,  and  consequently  is  not  to  be  regarded 
as  having  been  passed  on  at  all  by  the  orphans'  court.  And  even  if 
it  had,  the  creditors  would  not  have  been  concluded  or  boitnd  by 
it;  because  the  administrators  were  not  obliged  and  could  not  be 
compelled  without  a  refunding  bond,  with  sufficient  sureties  therein, 
being  first  rendered  to  them,  either  under  or  without  a  decree  of  the 
orphans'  court,  to  pay  the  children  or  their  guardians,  if  they  had 
any,  any  portion  of  the  assets,  even  after  all  the  debts  that  they  had 
had  any  notice  of  were  paid;  or  if  they  did,  it  would  have  been  at 
their  own  risk;  and  such  payment  of  the  assets  to  the  next  of  kin, 
would  not  have  protected  them  from  being  held  liable  to  pay  debts 
subsequently  appearing  against  the  estate  to  the  full  amount  there- 
of. Then  for  an  orphans'  court  to  lend  its  aid  to  an  administrator 
by  making  an  order  to  enable  him  to  sell  the  real  estate  of  the  in- 
testate, in  order  either  to  protect  himself  from  the  effect  of  a  devas- 
tavit,  or  to  reimburse  himself  money  that  he  may  have  paid  on 
account  of  his  liability  arising  therefrom,  would,  to  say  the  least  of 
it,  if  not  directly  contrary  to  the  policy,  spirit  and  meaning  of  all 
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our  statutes  and  laws  in  this  behalf,  be  setting  a  dangerous  prece- 
dent. 

But  there  is  another  objection  to  the  decree  made  for  selling  the 
real  estate  here  by  the  orphans'  court,  which  we  consider  insu- 
perable, and  for  which  it  must  be  reversed.  The  objection  is  this, 
that  the  liens  of  all  the  debts  claimed  to  exist  against  the  real  estate 
of  the  intestate,  had  been  terminated  long  before  the  petition  for 
the  decree  was  presented.  In  other  words,  the  real  estate  in  the 
hands  of  the  heirs  of  the  deceased,  had  become  discharged  by  the 
lapse  of  time,  under  the  act  of  the  4th  of  April  1797,  from  being 
liable  to  the  payment  of  the  debts  for  which  the  sale  was  decreed. 
The  fourth  section  of  that  act,  after  reciting  that  inconveniences 
may  arise  from  the  debts  of  deceased  persons  remaining  a  lien  on 
their  lands  and  tenements  an  indefinite  period  of  time  after  their 
decease,  enacts,  "  That  no  such  debts,  except  they  be  secured  by 
mortgage,  judgment,  recognisance  or  other  record,  shall  remain  a 
lien  on  said  lands  and  tenements,  longer  that  seven  years  after  the 
decease  of  such  debtor,  unless  an  action  for  the  recovery  thereof  be 
commenced  and  duly  prosecuted  against  his  or  her  heirs,  executors 
or  administrators,  within  the  said  period  of  seven  years,  or  a  copy, 
or  particular  written  statement  of  any  bond,  covenant,  debt,  or 
demand,  when  the  same  is  not  payable  within  the  said  period  of 
seven  years,  shall  be  filed,  within  the  said  period,  in  the  office  of 
the  prothonotary  of  the  county  where  the  lands  lie."  Now  here 
the  debts  not  being  secured  by  mortgage,  judgment,  recognisance 
or  other  record,  did  not  come  within  the  exception  contained  in  the 
section  of  the  act  recited,  but  being  payable  within  seven  years 
after  the  decease  of  the  debtor,  it  was  requisite,  in  order  to  continue 
their  liens  upon  his  real  estate,  that  actions  should  be  commenced 
for  the  recovery  of  them  within  that  period.  This  it  seems  was 
done;  and  so  far  as  the  commencement  of  the  actions  and  obtaining 
of  judgments  therein  went,  the  requisition  of  the  act  would  seem 
to  have  been  complied  with.  But  according  to  the  construction, 
which  the  act  has  in  this  respect  received  by  the  decisions  of  this 
court,  with  a  view  to  meet  the  clause  which  requires  that  actions 
shall  be  commenced  and  duly  prosecuted  within  the  seven  years, 
this  was  not  sufficient  to  keep  the  liens  of  the  debts  alive  for  an 
indefinite  length  of  time.  The  plaintiffs  in  the  judgments  ought 
still  to  have  gone  further,  and  had  them  carried  into  execution 
within  a  reasonable  time,  say  five  years  after  the  expiration  of  the 
seven  mentioned  in  the  act;  or  otherwise,  if  they  wished  to  preserve 
and  continue  the  liens  of  their  claims,  they  being  still  unpaid,  be- 
yond twelve  years  from  the  death  of  the  intestate,  they  ought  to 
have  sued  out  writs  of  scire  facias  upon  their  judgments,  in  the 
manner  that  is  prescribed  by  the  acts  directing  the  course  of  pro- 
ceeding to  be  pursued  for  the  purpose  of  continuing  the  liens  of 
judgments  upon  the  real  estates  of  debtors  obtained  against  them  in 
their  lifetimes.  The  decisions  of  this  court,  in  regard  to  this  point, 
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are  referred  to  and  fully  explained  in  Duncan  v.  Clark,  7  Watts  224 
to  226.  Every  thing  laid  down  there  in  relation  to  the  same,  is 
adopted  here  as  being  directly  applicable,  and  as  showing  clearly 
that  the  liens  of  the  debts  upon  the  real  estate,  which  has  been 
decreed  to  be  sold  for  the  payment  of  them,  became  extinct  many 
years  before  the  decree  was  asked  for.  The  twelve  years  which 
terminated  the  liens  of  the  debts,  ran  out  in  1830,  and  the  decree 
was  not  applied  for  until  January  1838.  The  decree  and  pro- 
ceedings of  the  orphans'  court  are,  therefore,  reversed  in  toto. 
Decree  reversed. 


Shaeffer  against  M'Kinstry. 

A  surety  cannot  avail  himself  of  circumstances  as  a  defence,  which  were 
occasioned  by  his  own  delay  to  do  that  which  would  have  relieved  him  from  the 
payment  of  the  money. 

ERROR  to  the  common  pleas  of  Franklin  county. 

Thomas  M'Kinstry,  surviving  William  Sterrett,  against  John 
Lackens  and  Daniel  ShaefTer. 

November  15,  1833. — Case  stated  for  the  opinion  of  the  court, 
with  liberty,  to  either  party,  to  take  out  a  writ  of  error. 

This  action  is  founded  on  an  obligation  signed  by  John  Lackens 
and  Daniel  Shaeffer,  dated  the  5th  of  January  1822. 

"  We,  or  either  of  ous,  do  proinis  to  pay  William  Steritt  and 
Thomas  M'Kinstry,  geardearis  for  the  hears  of  William  T.  M'Kin- 
stry, deceased,  two  hundred  and  fourty-seven  dollars  and  four  cents, 
to  be  paid  whenever  the  real  estate  of  Jacob  Shaffer,  deceased,  is 
brought  to  sale,  where  John  Lackans  has  and  intrss  in,  his  intrss 
paid  over,  then  this  money  to  be  paid  for  value  received:  Witness 
my  hand  and  seal  this  fifth  day  of  January  1822. 

"  $247  04.     The  above  note  to  beer  intrss  from  date. 

"  JOHN  LACKENS,       [L.  s.] 
"  DANIEL  SHAFFER,  [L.  s.]" 

On  the  20th  of  October  1818,  the  petition  of  Daniel  Shaeffer  was 
presented  to  the  orphans'  court  of  Franklin  county,  praying  for  the 
partition  and  valuation  of  the  real  estate  of  Jacob  Shaeffer,  deceased. 

The  inquisition  was  returned  to  said  court,  and  confirmed,  the 
10th  of  March  1819.  On  the  8th  of  June  1819,  William  Shaeffer 
took  purpart  1st,  at  the  appraisement,  and  Daniel  Shaeffer  took 
purpart  2d. 
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On  the  18th  of  October  1819,  Jacob  Shaeffer  took  pnrpart  6th. 

On  the  6th  of  May  1828,  John  Lackens  gave  his  receipt  to  Daniel 
Shaeffer  for  71  dollars,  in  full  of  his  share  of  the  white  house, 
(taken  at  appraisement.) 

On  the  7th  of  April  1830,  a  rule  was  entered  on  the  heirs  of  Jacob 
Shaeffer  to  appear  at  the  June  orphans'  court,  and  accept  or  refuse 
purparts  3d,  4th  and  5th,  at  the  appraisement. 

On  the  8th  of  June,  the  court  ordered  and  decreed  that  the  ad- 
ministrators of  Jacob  Shaeffer  should  make  sale  of  the  purparts  3d, 
4th  and  5th,  of  his  real  estate. 

On  the  19th  of  October  1830,  Daniel  Shaeffer,  (the  defendant,) 
and  Elizabeth  Shaeffer,  surviving  administrators  of  Jacob  Shaeffer, 
did  make  sale  of  said  purparts  3d,  4th  and  5ih,  to  John  Shaeffer, 
for  2000  dollars.  Terms,  one-half  payable  on  the  1st  of  April  1831, 
and  the  other  half  in  three  equal  annual  instalments. 

On  the  17th  of  November  1831,  the  court  decreed  that  the  one- 
third  of  the  purchase-money  should  remain  in  the  hands  of  the 
purchaser  during  the  life  of  Elizabeth  ShaefFer,  widow  of  Jacob 
Shaeffer,  and  the  interest  to  be  paid  to  her. 

On  the  26th  of  August  1831,  Elizabeth  and  Daniel  Shaeffer,  ad- 
ministrators as  aforesaid,  executed  a  deed  to  John  Shaeffer,  for  said 
purparts. 

John  Lackens  (the  other  defendant)  was  married  to  Polly,  one 
of  the  daughters  of  Jacob  Shaeffer,  deceased. 

Mrs.  Lackens  died  in  September  1827,  leaving  her  husband,  John 
Lackens,  and  eight  children  to  survive  her. 

Elizabeth,  the  widow  of  Jacob  Shaeffer,  deceased,  is  still  alive. 

On  this  statement  of  facts,  it  is  submitted  to  the  court  to  decide 
whether  the  plaintiff  is  entitled  to  recover  in  this  actiop,  and  if  so, 
to  what  amount,  and  judgment  to  be  entered  accordingly,  subject 
to  a  writ  of  error  by  either  party. 

A  judgment  by  default  had  been  rendered  against  John  Lackens, 
and  the  only  question  was,  whether  the  plaintiff  was  entitled  to  a 
judgment  against  Daniel  Shaeffer. 

The  court  below  (Thompson,  president)  gave  judgment  for  the 
plaintiff  for  500  dollars  53  cents,  the  amount  of  the  note  and  interest. 

McCu/loh,  for  plaintiff  in  error. 
Chambers,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  defence  alleged  by  Daniel  Shaeffer  is,  that  he, 
as  acting  administrator  of  his  father,  must  receive  the  share  of  his 
father's  estate  which  would  have  become  due  to  Lackens  and  wife, 
in  right  of  the  wife,  who  was  sister  of  D.  Shaeffer;  and  that  on  the 
death  of  his  sister,  in  1831,  her  share  will  go  to  her  children,  and 
Lackens  cannot  receive  more  than  the  interest  as  tenant  by  courtesy. 
It  is  entirely  possible  that  a  knowledge  that  Lackens  would  pro- 
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bably  be  entitled  to  receive  money  through  his  hands,  was  one 
reason  why  Daniel  went  surety  in  the  single  bill,  and  it  is  possible 
he  would  not  have  become  surety  if  he  had  foreseen  that  he  would 
be  the  paymaster  of  the  bill.  The  law  cannot  exonerate  him  on 
this  account.  Few  men  go  surety  for  another,  without  an  expecta- 
tion that  the  principal  will  be  able  to  pay,  and  very  often  the  surety 
could  show  that  he  had  some  reason  for  his  expectation.  The 
obligation  in  this  case  is  positive  as  to  the  amount  to  be  paid,  and 
that  it  is  to  be  paid  with  interest.  The  only  contingency  was  as  to 
the  time  of  payment.  When  that  time  should  arrive,  depended 
on  the  children  of  Jacob  ShaefTer,  and  on  none  more  than  Daniel, 
the  acting  administrator.  If  he  has  suffered  by  delay,  in  not  selling 
the  estate,  it  was  his  own  delay.  The  guardians  of  William  H. 
M'Kinstry  did  their  duty  in  taking  surety  for  the  debt.  No  one 
thought  of  the  death  of  Mrs  Lackens.  or  if  the  guardians  thought 
of  it,  they  provided  against  loss  to  their  ward  by  taking  the  single 
bill  of  Lackens,  with  a  sufficient  surety,  for  the  whole  amount  due 
their  ward,  arid  interest.  No  court  has  a  right  to  make  the  sum 
contingent  where  it  is  for  a  sum  fairly  due,  and  where  delay  in 
Collecting  it  was  occasioned  by  another  person  joining  in  a  single 
bill  for  the  payment  of  the  whole  debt  at  a  future  period;  and  where 
the  loss,  if  any,  falls  on  the  surety,  it  is  the  consequence  of  his  own 
delay  to  sell,  and  is  in  no  way  attributable  to  the  plaintiffs. 
Judgment  affirmed. 


Hinkley  against  Walters. 

The  statute  of  defalcation  does  not,  per  se,  apply  the  demand  of  one  party  to 
that  of  the  other,  so  as  to  produce  either  payment,  satisfaction  or  extinguishment 
of  either.  Hence,  in  an  action  upon  a  sealed  note,  where  the  defendant  pleaded 
&  set-off,  to  which  the  plaintiff  replied  the  statute  of  limitations,  the  plea  was 
held  good,  although  the  evidence  of  the  set-off  was  a  claim  of  the  defendant 
against  the  plaintiff,  to  which  he  was  entitled  within  the  six  years. 

W.  heing  indebted  to  J.,  on  a  note  under  seal,  J.,  for  a  valuable  consideration, 
transferred  the  note  to  H.  After  which,  W.  purchased  a  promissory  note,  not 
sealed,  of  J.  After  the  lapse  of  six  years,  J.,  for  the  use  of  H.,  sued  W.  on  his 
sealed  note,  and  W.  pleaded  a  set-off  of  J.'s  note,  to  which  tin-  plaintiff  replied 
the  statute  of  limitations:  Held,  that  W.'s  defence  failed  on  both  grounds;  that 
c'  'the  statute  was  a  bar  to  his  set-off,  and  that  J.  had  transferred  his  note  to  H.; 
and  that  W.  had  no  notice  of  such  transfer,  was  immaterial. 
\ 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Charlotte  Johnston,  executrix  of  John  Johnston,  deceased,  for 
the  use  of  H.  W.  Hinkley,  against  Henry  Walters. 

This  was  an  action  of  debt  upon  a  note  under  seal,  brought  to 
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August  term  1835,  to  which  the  defendant  pleaded  payment  and 
set-off;  and  to  the  plea  of  set-off,  the  plaintiff  replied  the  statute  of 
limitations. 

Plaintiff  gave  in  evidence  a  note  under  seal,  of  which  the  follow- 
ing is  a  copy,  viz: 

"  640  dollars.  Liverpool,  April  10,  1820.— On  the  first  day  of 
July  next,  I  promise  to  pay  John  Johnson,  surviving  partner  of 
the  late  firm  of  Lanning  &  Johnson,  or  order,  six  hundred  and  forty 
dollars,  value  received.  Witness  my  hand  and  seal, 

"  II.  WALTERS,    [L.  s.]" 

The  defendant  then  gave  in  evidence  a  promissory  note  of  John 
Johnson  and  John  Lanning,  dated  17th  of  March  1819,  for  the  sum 
of  600  dollars,  payable  1st  of  October  1819,  to  the  order  of  John 
Hollenbach,  with  the  endorsement  of  John  Hollenbach  thereon.  It 
appeared  that  this  note  was  endorsed  to  Henry  Walters,  the  defen- 
dant, in  June  1820.  The  defendant  also  gave  in  evidence  a  letter 
from  H.  W.  Hinkley  to  Henry  Walters,  dated  20th  of  August  1821, 
in  which  he  demands  payment  of  the  note  which  he  then  held,  and 
gave  notice  to  Mr  Walters  that  he  would  not  allow  him  to  set  off 
the  note  of  Johnson  &  Lanning  to  Hollenbach:  and  in  which  he 
says  that  Johnson  had  transferred  his  (Walters)  note  to  him  before 
he  (Walters)  had  received  the  note  of  Johnson  &  Lanning  from 
Hollenbach.  And  also  three  receipts  of  John  Hollenbach  to  Henry 
Walters,  of  the  following  dates  and  amounts: — 6th  of  October  1820, 
300  dollars;  21st  of  May  1821,  320  dollars;  13th  of  June  1823,  69 
dollars. 

The  plaintiff  then  gave  in  evidence  the  endorsement  upon  the 
note  of  the  defendant,  H.  Walters,  as  follows: — "  Pay  the  bearer. 
April  26  1820.  John  Johnson,  surviving  partner." 

The  plaintiff  requested  the  court  to  charge  the  jury  on  the  fol- 
lowing points: 

1.  The  note  of  Lanning  &  Johnson  to  J.  Hollenbach,  for  600 
dollars,  payable  1st  of  October  1819,  given  in  evidence  by  defen- 
dant, is  barred  by  the  statute  of  limitations,  and  the  defendant's 
claim  of  set-off  ought  to  be  rejected. 

2.  If  J.  Johnson  transferred  the  note  of  H.  Walters,  on  which 
suit  is  brought,  to  H.  W.  Hinkley,  the  plaintiff,  before  J.  Hollenbach 
transferred  Lanning  &  Johnson's  note  to  H.  Walters,  the  set-off  of 
defendant  can  not  be  allowed;  and  this  is  the  law,  whether  H. 
Walters  had  notice  of  the  transfer  to  plaintiff  or  not. 

3.  Under  the  evidence  in  this  cause,  the  set-off  claimed  by  defen- 
dant cannot  be  allowed. 

The  court  charged  the  jury  that  the  note  given  in  evidence  by 
the  defendant,  was  not  barred  by  the  statute  of  limitations;  and  that, 
if  the  defendant  had  no  notice  of  the  transfer  of  his  note  to  the 
present  plaintiff,  before  he  obtained  the  note  of  Johnson  &  Lanning 
from  Hollenbach,  the  set-off  was  allowable, 
vni. — x 
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M'Cormick,  for  plaintiff  in  error,  cited  2  Strange  1271  ;  Bull.  N. 
P.  180;  3  Stark.  Ev.  1317;  1  Yeates  391;  11  Serg.  Sf  Rawle  60; 
4  Whart.  130;  1  Rawle  292. 


Alexander  and  Forster,  contra,  cited  2  Penra.  .ffe/?.  245;  1  Penn. 
Rep.  261;  1  /?cf^/e  231;  2  /?«t/;/e  121;  1  Rawle  230;  2  Penn. 
2;  16  Mass.  Rep.  397;  2  Esp.  Cos.  569;  6  /,aw;  Lib.  8;  8 
152;  1  Eq.  Cas.  tfb.  8;  3  Binn.  135. 


The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  The  first  question  necessary  to  be  decided  in  this 
case  is,  was  not  the  statute  of  limitations  a  bar  to  the  defendant's 
recovering  the  amount  of  the  note,  which  he  holds  and  gave  in 
evidence  on  the  trial  by  way  of  set-off?  And  secondly,  can  the  de- 
fendant set  off  the  note,  if  Hinkley  became  the  owner  of  the  bill 
in  suit,  before  the  defendant  got  the  note?  This  note  not  being  un- 
der seal,  it  is  perfectly  clear,  that  if  the  defendant  had  brought  a 
suit  for  the  recovery  of  it,  against  the  personal  representative  of 
the  drawee,  who  it  appears  is  dead,  at  the  same  time  this  action 
was  commenced,  and  the  statute  of  limitations  had  been  pleaded, 
it  would  have  been  a  complete  bar  to  a  recovery.  The  court  below, 
however,  seem  to  have  entertained  the  opinion,  that  the  moment 
the  defendant  became  possessed  of  the  note,  by  a  transfer  from 
Hollenbach,  without  notice,  on  his  part,  that  Johnson  had,  prior  to 
that,  transferred  the  single  bill,  which  he  had  held  against  the  de- 
fendant to  Hinkley,  for  whose  use  this  suit  is  brought  upon  it  to 
recover  the  amount,  the  bill  in  suit  was  thereby  extinguished,  or 
paid  pro  lanlo  in  some  way;  so  that  no  action  could  be  main- 
tained thereafter  for  the  recovery  of  that  portion  of  the  bill,  which 
thus  became  satisfied,  as  the  court  imagined.  The  court  below, 
however,  were  mistaken  in  their  opinion  as  to  this:  the  two  de- 
mands were  just  as  distinct  and  independent  of  each  other,  after 
the  defendant  obtained  an  assignment  of  the  note,  as  before,  and 
ever  continued  to  be  so.  The  demand  on  the  part  of  the  plaintiff 
here,  and  that  on  the  part  of  the  defendant,  having  no  connection 
with  or  relation  whatever  to  each  other  in  their  origin,  there  can  be 
no  foundation  in  equity  for  the  set-off  claimed  by  the  defendant, 
unless  something  has  occurred  since  that  to  raise  such  equity  on  his 
part.  But  it  would  seem  from  the  evidence,  that  some  six  or  seven 
weeks  before  the  defendant  obtained  or  took  a  transfer  of  the  note, 
Johnson  had  parted  with  the  bill  in  suit  to  Hinkley  for  a  valuable 
consideration.  Defendant  knew  the  bill  he  gave  Johnson  was  as- 
signable; and  he  did  not  even  use  the  precaution,  before  he  took 
an  assignment  of  the  note,  of  inquiring  of  Johnson  whether  he 
still  retained  the  bill  in  suit.  Besides,  it  would  appear  from  the 
evidence,  if  I  understand  it  rightly,  that  he  obtained  the  note,  in 
the  first  place,  of  Hollenbach,  for  the  purpose  of  setting  it  off  against 
the  bill  he  had  given  Johnson,  which  was  not  quite  due  then,  when 
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it  should  come  to  maturity,  and  be  presented  for  payment.  The 
defendant  obtained  the  note  in  June,  1826,  and  his  bill  to  Johnson 
fell  due  on  the  first  day  of  the  ensuing  month;  during  which  month 
Hinkley  called  on  the  defendant  for  payment  of  the  bill,  when  the 
latter  offered  to  set  off  the  note  against  it,  which  Hinkley  positively 
refused  to  accede  to.  At  this  time  the  defendant  had  paid  Hollen- 
bach  nothing  for  or  on  account  of  the  note;  nor  did  he  pay  any 
thing  till  the  6th  of  October  following,  when  he  paid  300  dollars; 
and  again,  on  the  21st  of  May  1821,  320  dollars,  and  finally,  he 
paid  the  balance  of  it,  69  dollars  88  cents,  on  the  13th  of  June  1823. 
Thus,  it  would  appear,  that  he  paid  for  the  note  after  he  had  full 
notice  of  the  assignment  of  the  bill  against  him  to  Hinkley.  who 
had  refused  to  agree  to  a  set-off.  If  this  be  a  correct  view  of  the 
circumstances  attending  the  case,  there  appears  to  be  no  ground  in 
equity  for  the  defendant's  claiming  the  right  of  set-off.  If  he  has, 
therefore,  any  right  to  claim  it  at  all,  it  must  be  at  law,  under  the 
statute  of  defalcation.  At  common  law,  the  parties  having  mutual 
demands  against  each  other,  may,  by  their  agreement,  extinguish 
them  by  a  set-off;  but  even  the  statute  of  defalcation  does  not  by 
any  operation,  per  se,  apply  the  demand  of  one  party  in  such  case, 
against  that  of  the  other,  so  as  to  produce  either  a  payment,  satis- 
faction, or  extinguishment  of  them.  It  is  a  right  given  to  the  de- 
fendant by  the  statute,  when  he  is  sued,  which  he  may  claim  the 
benefit  of,  or  not,  at  his  election.  There  is  no  compulsion  on  him 
to  make  the  set-off;  for  if  he  pleases  he  may  bring  a  cross-action. 
2  Smith  268.  That  this  is  the  law  also  in  this  state,  is  manifested 
by  the  seventh  section  of  the  act  of  the  20th  of  March  1810,  giving 
to  justices  of  the  peace  jurisdiction  over  debts  and  demands  not  ex- 
ceeding one  hundred  dollars;  which  enacts  that  a  defendant  sued 
before  a  justice  of  the  peace,  for  a  debt  or  demand  not  exceeding 
one  hundred  dollars,  founded  upon  a  contract,  either  express  or  im- 
plied, "  who  shall  neglect  or  refuse  to  set  off  his  demand,  whether 
founded  upon  bond,  note,  penal  or  single  bill,  writing  obligatory, 
book  account,  or  damages  on  assumption,  against  the  plaintiff, 
which  shall  not  exceed  the  sum  of  one  hundred  dollars,  shall  be 
for  ever  barred  from  recovering  against  the  party  plaintiff  in  an 
after  suit."  It  is  obvious  this  enactment  would  have  been  unne- 
cessary, had  it  been  understood  then  that  the  general  law  in  regard 
to  set-off  was  in  conformity  to  it.  But  it  has  in  fact  been  ever  un- 
derstood and  held  otherwise.  The  English  statute  as  to  this  par- 
ticular point,  is  substantially  the  same  with  our  own;  and  our  de- 
cisions on  the  subject  have  followed  theirs.  And  though  the  party, 
excepting  when  sued  before  a  justice,  has  his  election  to  set  off  his 
demand  or  not,  as  he  pleases,  yet,  by  the  express  terms  of  the  de- 
falcation act,  it  is  only  where  he  is  sued,  that  he  can  make  such 
election,  or  has  it  in  his  power  to  make  a  set-off.  The  words  of  the 
act  in  this  respect  are,  "If  two  or  more  dealing  together,  be  in- 
debted to  each  other  upon  bonds,  bills,  bargains,  promises,  accounts, 
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or  the  like,  and  one  of  them  commence  an  action  in  any  court  of 
this  province,  if  the  defendant  cannot  gainsay  the  deed,  bargain, 
or  assumption  upon  which  he  is  sued,  it  shall  be  lawful  for  nitch 
defendant  to  plead  payment  of  all  or  part  of  the  debt  or  sum  de- 
manded, and  give  any  bond,  bill,  receipt,  account,  or  bargain  in 
evidence,"  &c.  It  is  clear,  then,  that  the  defendant  here  never  had 
it  in  his  power,  under  the  act,  to  make  a  set-oft'  before  he  was  sued; 
and  although  he  told  the  plaintiff  before  that  he  would  do  so,  that 
amounted  to  nothing.  The  right  of  set-off,  in  such  case,  is  given 
to  the  defendant  as  a  substitution  for  a  suit  against  the  plaintiff,  in 
order  to  obtain  a  satisfaction  of  his  demand.  But  if  the  statute  of 
limitations  had  run  against  his  demand  so  as  to  bar  an  action  for 
the  recovery  of  it  before  the  plaintiff  commenced  his  suit  against 
him,  it  is  difficult  to  perceive  upon  what  principle  he  can  claim  the 
right  of  set-off  for  the  purpose  of  having  his  demand,  thus  barred 
by  the  statute  of  limitations,  satisfied.  Indeed  it  seems  to  be  well 
settled,  both  in  England  and  here,  that  if  the  defendant  plead  a 
set-off  of  such  demand,  the  plaintiff  may  reply  the  statute  of  limit- 
ations to  it,  which  will  be  a  bar;  or  if  the  defendant,  under  the  plea 
of  the  general  issue  in  England,  or  here  under  the  plea  of  payment 
give  the  plaintiff  notice  of  his  intention  to  give  it  in  evidence,  the 
plaintiff,  after  it  is  given  in  evidence,  may  object  the  statute  of 
limitations  to  it.  Bull  N.  P.  181;  Tidd's  Prac.121;  Pennington 
v.  Stevens, 2  Strange  12,  72;  Coopers.  Turner,  2  Stark.  Rep.  497; 
Hicks  v.  Hicks,  3  East,  16;  Cranch  v.  Kirkham,  Peake  N.  Ca. 
121;  Jacks  v.  Moore,  1  Yeates  391. 

;  But  if  it  be,  as  the  evidence  would  seem  to  show  it  is,  that  the 
defendant  did  not  acquire  a  right  to  the  note,  until  after  Johnson 
had  parted  with  the  bill  in  suit  for  a  valuable  consideration  and  a 
fair  purpose,  there  seems  to  be  another  objection  to  the  defendant's 
right  of  claiming  a  set-off,  independent  of  the  statute  of  limitations; 
which  is  this:  that  the  defendant,  as  long  as  Johnson  was  the  owner 
and  holder  of  the  bill  in  suit  against  him,  had  no  claim  against 
Johnson  to  set-oft'  against  the  bill.  The  defendant's  purchase  of 
the  note  from  Hollenbach,  without  any  notice  of  Johnson's  having 
parted  with  the  bill  against  him  at  the  time,  can  not  be  likened  to, 
or  placed  on  the  same  ground  of  an  actual  payment  of  the  bill  by 
the  defendant  to  Johnson,  without  notice  that  the  latter  at  the  time 
had  previously  parted  with  it.  Payment  is  not  only,  in- such  case, 
a  direct  and  immediate  extinguishment  of  the  debt,  but  a  duty  and 
an  act  which  the  payer  had  come  under  an  express  obligation, 
entered  into  with  the  payee  himself,  to  perform.  But  a  debtor's 
purchasing  a  claim  against  his  creditor  is  not  considered,  in  law,  an 
actual  payment;  nor  is  it  an  act  which  he  is  bound  to  do:  and  if  he 
chooses  to  do  so,  without  ascertaining  first  whether  he  who  was 
his  creditor  is  still  such,  there  seems  to  be  nothing  inequitable  in 
deciding  that  he  must  look  to  the  personal  responsibility  of  the 
party  against  whom  he  has  purchased  the  claim,  for  payment  of  it. 
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Suppose  Hinkley,  in  this  case,  before  he  took  a  transfer  of  the  bill, 
had  called  upon  the  defendant  to  know  if  the  bill  he  had  given 
Johnson  was  good,  it  is  evident  that  the  defendant  then  must  have 
said  it  was,  and  that  he  would  have  to  pay  it  as  soon  as  it  should 
become  due.  But  could  it  be  pretended  that  Hinkley,  if  he  had 
taken  an  assignment  of  the  bill  for  a  valuable  consideration  imme- 
diately upon  being  so  informed  by  the  defendant,  could  be  defeated 
in  recovering  the  amount  of  it  from  the  defendant,  by  the  latter's 
having  gone  afterwards  and  purchased  the  note  of  Hollenbach, 
though  without  knowing  that  Hinkley  held  his  bill,  as  the  owner 
of  it.  If  the  defendant  here  had  used  ordinary  precaution  before 
he  took  the  note  of  Hollenbach,  he  might  have  known  that  John- 
son had  parted  with  the  bill  in  suit.  The  circumstance  of  the  note 
having  become  payable  some  seven  or  eight  months  before  he  took 
it,  ought,  if  there  had  been  nothing  else,  to  have  put  him  on  his 
guard,  and  to  have  induced  him  to  have  inquired  first  of  Johnson, 
whether  he  would  be  safe  in  taking  it  with  a  view  of  setting  it  off, 
if  he  got  it,  against  the  bill.  Johnson  might  then  have  told  him 
that  the  note  was  binding  upon  him,  but  that  he  must  not  take  it 
with  the  expectation  of  setting  it  off  against  the  bill,  because  he 
had  parted  with  that  to  Hinkley,  and  was  no  longer  the  owner  of 
it.  If  the  defendant,  without  knowing  that  Hinkley  had  become 
the  owner  of  the  bill,  had  been  induced  in  any  way,  either  by 
Hinkley  or  Johnson,  to  have  become  the  purchaser  of  the  note, 
then  there  might  have  been  some  ground  for  his  claiming  an  equity 
that  would  have  preferred  him  to  Hinkley;  but  as  the  case  appears 
from  the  evidence,  we  can  see  none.  We,  therefore,  think  that 
the  court  also  erred  in  their  instruction  to  the  jury  on  this  point. 
Judgment  reversed,  and  a  venire  tie  novo  awarded. 


Small  against  Jones. 

If  a  person  lend  money  and  take  a  note  for  it  payable  at  a  future  day,  and 
then  parts  with  the  note  for  a  valuable  consideration,  he  can  not  sue,  either  on 
the  note  or  on  the  original  cause  of  action,  until  he  has  taken  up  the  note. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

A.  J.  Jones  and  John  Cameron  against  Peter  A.  Small  and  Samuel 
Small,  surviving  partners  of  Smalls  &  Co. 

This  suit  was  brought  to  recover  165  dollars,  the  balance  of  a 

sum  of  200  dollars,  alleged  to  have  been  lent  by  plaintiffs  to  the 

firm  of  Smalls  &  Co.,  composed  of  defendants  and  John  Small, 

deceased.    The  business  of  that  firm  was  conducted  by  John  Small, 

vin. — x* 
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under  the  name  of  Smalls  &  Co.  John  Small,  some  time  before 
February  1836,  sent  his  clerk,  Seibert,  to  plaintiffs  to  borrow  200 
dollars.  The  money  was  obtained;  whether  John  Small  sent  with 
his  clerk  a  promissory  note  to  plaintiffs  for  the  200  dollars,  and  if 
he  did,  whether  it  was  signed  by  John  Small  individually,  or  in  the 
name  of  Smalls  &  Co.,  was  disputed.  On  the  27th  of  February 
1836,  John  Small  sent  his  clerk  with  35  dollars,  and  his  individual 
promissory  note  for  the  balance,  1 65  dollars,  to  plaintiffs.  Mr  Jones 
objected  to  the  note,  because  it  was  not  in  the  name  of  Smalls  & 
Co.;  but  on  the  clerk's  observing  that  it  would  be  paid  at  all  events 
when  due,  he  made  no  further  objection.  This  note  plaintiffs  had 
discounted  in  the  Harrisburg  Savings  Institution;  when  due  it  was 
protested,  and  plaintiffs,  since  the  commencement  of  this  suit,  have 
repaid  that  institution.  It  was  objected  that  plaintiffs  can  not  reco- 
ver, because  they  had  the  money  received  on  discount  of  the  note, 
at  the  commencement  of  this  suit,  and  did  not  repay  it  to  the  Har- 
risburg Savings  Institution  till  after  the  commencement  of  this  suit. 
The  court  below  was  of  opinion  that  this  was  not  a  valid  objec- 
tion to  the  plaintiffs'  recovery,  and  so  instructed  the  jury.  Verdict 
for  plaintiffs. 

Jllricks  and  Johnston,  for  plaintiffs  in  error. 
M'Clure,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — There  is  one  portion  of  this  charge  in  which 
the  court  below  erred,  and  that  is,  in  instructing  the  jury  that  there 
was  no  validity  in  the  objection  that  the  plaintiff  could  not  recover, 
because  he  did  not  take  up  the  note  until  after  the  commencement 
of  this  suit.  If  a  person  lend  money  and  take  a  note,  payable  at  a 
future  day,  in  payment  of  it,  and  then  parts  with  the  note  for  a 
valuable  consideration,  he  can  not  sue,  either  on  the  note  or  on  the 
original  cause  of  action,  till  he  has  taken  up  the  note.  If  he  could, 
the  debtor  might  be  liable  to  two  suits;  one  by  the  holder  upon  the 
note,  and  the  other  by  the  creditor  on  the  original  cause  of  action. 
Where  the  note  is  outstanding  in  the  hands  of  an  agent  of  the  cre- 
ditor, or  of  one  who  has  paid  no  consideration,  it  is  sufficient  to 
produce  it  at  the  trial,  as  was  held  in  Burden  v.  Halton,  4  Bing. 
454,  (15  E.  C.  L.  37.)  But  the  case  is  different  where  it  has  been 
parted  with  for  a  valuable  consideration  received  by  the  creditor. 

Judgment  reversed. 
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Lytle  against  Mehaffy. 

A  seizure  of  goods  or  lands,  upon  an  execution,  or  a  sale  of  them  by  the 
sheriff,  is  not  ipso  facto  a  payment  of  the  judgment  upon  which  the  execution 
issued;  nor  can  it  be  considered  paid  until  there  be  an  actual  payment,  or  a  final 
appropriation  of  the  money,  so  as  to  enable  the  defendant  to  resort  by  action  to 
a  co-defendant  or  co-surety  for  contribution:  and  in  such  actions  the  statute  of 
limitations  then  only  begins  to  run. 

ERROR  to  the  district  court  of  Lancaster  county. 

James  Mehaffy  and  James  Duffy  against  Joseph  Lytle,  who 
survived  John  Pedan. 

The  parties  agreed  to  consider  the  facts  of  this  case  in  the  nature 
of  a  special  verdict;  arid  they  are  thus  stated  and  decided  upon  by 
the  court  below,  (Hays,  president.) 

In  the  year  1813,  John  Pedan  (now  deceased)  entered  with  Joseph 
Lytle,  as  his  surety,  in  a  bond  to  Mrs  Frances  Evans,  conditioned 
to  pay  her  the  sum  of  24,290  dollars  62$  cents.  James  Mehaffy, 
James  Duffy  and  Henry  Share  were  co-obligors  in  the  same  bond. 
A  considerable  portion  of  this  debt  having  been  discharged,  John 
Pedan's  share,  the  one-fourth  part  of  the  balance  remaining  unpaid, 
was  ascertained  to  be  3616  dollars  71$  cents;  and  he  and  Joseph 
Lytle,  on  the  19th  day  of  July  1815,  executed  a  bond  of  indemnity 
to  James  Mehaffy  and  James  Duffy,  to  keep  them  harmless,  and 
indemnify  them,  their  heirs,  executors,  &c.  and  his  and  their  goods 
and  chattels,  lands  and  tenements,  of  and  from  all  actions,  suits,  pay- 
ments, costs,  charges  and  damages,  for  or  by  reason  of  three  thousand 
six  hundred  and  sixteen  dollars  and  seventy-one  and  a  half  cents, 
being  the  one-fourth  of  a  bond,  &c. 

The  estate  of  Henry  Share,  one  of  the  co-obligors,  was,  in  1820, 
seized  and  sold  by  executions  under  the  judgment  obtained  by  Mrs 
Evans  on  her  bond — who,  in  this  way,  recovered  the  amount  which 
John  Pedan  was  bound  to  pay,  and  ought  to  have  paid  her. 

Henry  Share  having,  on  the  12th  of  May  1821,  assigned  his  right 
and  interest  in  this  matter  to  Henry  Haines,  Jun.,  a  suit  was  brought 
on  the  1st  of  June  1827,  in  his  name,  to  the  use  of  Henry  Haines, 
Jun.,  against  James  Mehaffy,  to  recover  contribution  from  him  as  a 
co-obligor  for  his  one-third  part  of  the  sum,  which  had  been  levied 
from  the  estate  of  Share,  in  discharge  of  Pedan's  one-fourth  of  the 
balance  of  Mrs  Evans's  bond.  In  this  suit,  the  plaintiff  recovered 
of  James  Mehaffy  2546  dollars  damages,  with  costs. 

A  similar  suit  was  brought  on  the  same  day,  against  James  Duffy, 
for  his  contributary  share  as  a  co-obligor  of  the  same  sum;  and  on 
the  25th  of  September  1828,  a  judgment  was  rendered  by  agree- 
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merit  and  consent,  for  the  sum  of  2620  dollars  21  cents,  and  James 
Duffy  then  assigned  to  Henry  Haines,  Jim.,  in  satisfaction  of  this 
judgment,  his  claim  to  indemnity  upon  the  bond  of  indemnity  of  the 
19th  of  July  1815. 

On  this  bond  of  indemnity,  an  action  was  commenced  in  the 
name  of  the  obligees,  James  Mehaffy  and  James  Duffy,  for  the  use 
of  James  Mehaffy,  to  September  term  1831,  No.  28,  and  judgment 
therein,  was  recovered  by  the  plaintiffs,  for  the  penalty,  and  for  the 
special  damages  of  James  Mehaffy. 

The  present  suit  is  a  scire  facias  on  that  judgment,  issued  against 
Joseph  Lytle,  who  survived  John  Pedan,  under  the  statute  of  8  and 
9  William  3, — suggesting  breaches  of  the  condition  of  the  bond,  in 
regard  to  the  indemnity  of  James  Duffy,  for  the  purpose  of  recover- 
ing his,  the  said  James  Duffy's  damages,  by  reason  of  such  breaches. 
The  defendant  pleaded  non  damnificatus — conditions  performed 
— and  payment  with  leave,  &c.,  and  the  replications  of  conditions 
not  performed  and  non  solvit,  placed  the  case  at  issue. 

It  came  on  for  trial,  and  after  the  testimony  was  closed,  the  jury 
were  dismissed.  Counsel  agreeing  to  argue  the  case  on  the  testi- 
mony before  the  court,  as  upon  a  special  verdict,  finding  the  facts; 
each  party  reserving  exceptions  to  the  opinion  of  the  court,  and 
bills  of  exception  to  the  testimony:  the  court  to  give  their  opinion 
on  the  argument,  in  charge  to  a  jury  hereafter,  with  directions  to 
find  a  verdict  accordingly.  This  course  was  adopted  by  consent. 
.  The  argument  took  place;  and  as  Joseph  Lytle  was  not  notified 
to  appear  and  defend  in  the  suit  against  James  Duffy,  for  his  con- 
tributary  share,  it  was  conceded  that  he  might  avail  himself  of  the 
statute  of  limitations,  if  a  plea  of  the  statute  would  have  been  a 
bar  in  that  suit.  It  was  strenuously  contended  by  his  counsel,  that 
it  would;  and  this  was  treated  as  the  great  point  in  the  cause — it 
being  urged  that,  on  this  account,  the  plaintiff  was  not  entitled  to 
recover. 

2.  It  was  also  contended,  that  he  ought  to  recover  nothing  here, 
because  he  had  no  notice  of  that  suit. 

3.  That  he  ought  not  to  recover,  because  the  judgment  in  that 
suit,  and  the  assignment,  were  a  fraud  upon  Joseph  Lytle. 

4.  That  the  plaintiff  ought  not  to  recover,  because  Duffy  paid 
nothing,  was  insolvent,  and  therefore  was  not  and  could  not  be 
damnified:  or  if  the  plaintiff  be  entitled  to  recover  at  all,  the  da- 
mages should  be  nominal. 

On  the  other  side,  it  was  contended  that  the  statute  would  not,  if 
pleaded,  have  been  a  bar  to  the  action  of  Share  et  al.  v.  Duffy — that 
the  plaintiff  was  entitled  to  sue  and  recover,  and  that  there  was 
neither  irregularity  nor  mala  fides  in  the  judgment  or  in  the  assign- 
ment— that  as  Duffy  was  entitled  to  full  indemnity,  and  as  the 
conditions  of  the  bond  of  indemnity  had  been  broken,  and  all  in- 
demnity withheld,  the  measure  of  damages  in  this  case  should  be 
the  full  amount  of  his  one-third  part  of  the  sum  paid  by  Share  for 
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Pedan,  with  interest  from  the  26th  of  June  1821,  when  the  money 
was  paid  to  Mrs  Evans,  until  this  time — with  one-third  of  the  costs 
on  the  venditioni,  against  Share,  and  interest  thereon:  and  the  costs 
in  the  suit  to  June  term  1820,  No.  90. 

The  first  question  is,  would  the  statute  of  limitations  have  barred 
the  action  against  Duffy  for  his  contributary  share  of  Pedan's  part 
of  the  obligation  to  Mrs  Evans? 

The  material  consideration  with  reference  to  this  question,  is  the 
time  when  the  cause  of  action  accrued  to  Henry  Share.  On  the 
part  of  the  defendant  it  was  argued,  that  the  acknowledgment  of 
the  sheriff's  deed,  was  the  point  of  time — then  it  was  that  he  must 
be  considered  as  having  paid  Mrs  Evans,  for  then  his  title  to  his 
land  was  completely  divested.  For  the  'plaintiff,  it  was  insisted,  that 
Share's  action  did  not  accrue,  until  the  court  finally  decreed  what 
part  of  the  money  arising  from  that  sale  which  had  been  paid  in, 
Mrs  Evans  was  to  receive,  and  that  as  this  was  not  decreed  until 
the  26th  of  June  1821,  he  could  not  have  sued  his  co-obligors  be- 
fore that  date. 

The  case  of  the  Bank  of  Pennsylvania  v.  Winger,  1  JRawle  302, 
decides  that  a  sale  of  land  on  execution  does  not  discharge  the  debt. 
It  is  not  payment,  either  in  fact  or  by  presumption  of  law. 

The  payment  of  a  debt,  considered  as  a  matter  of  fact,  implies 
the  receipt  of  the  money  by  the  creditor,  as  well  as  the  parting  with 
it,  by  the  debtor.  The  money  raised  by  the  sale  of  Share's  estate, 
was  in  pursuance  of  a  rule  brought  into  court  by  the  sheriff,  on  the 
16th  of  January  1821.  The  debt  of  Mrs  Evans  was  not  paid  by 
the  sale  of  the  land  or  the  receipt  of  the  purchase-money  by  the 
sheriff,  which  the  sale  implies. 

The  sheriff  was  the  agent  of  the  law  and  the  court,  to  carry  into 
effect  their  judgments.  He  was  no  more  the  plaintiff's  agent  than 
he  was  the  agent  of  any  other  of  the  defendant's  lien  creditors,  or 
of  the  defendant  himself.  His  liability  to  be  called  upon,  as  he 
was,  to  pay  the  money  into  court,  proves  that  in  legal  contempla- 
tion, as  well  as  in  point  of  fact,  his  receipt  of  it  was  no  payment 
to  the  plaintiff,  Mrs  Evans.  And  he  was  thus  liable,  at  the  instance 
of  the  defendant,  as  well  as  that  of  any  of  his  creditors,  claiming  a 
lien,  or  who  chose  to  contest  Mrs  Evans'  right  to  the  proceeds  of 
the  sale;  all  which  confirms  the  position,  that  the  receipt  of  those 
proceeds  by  him  was  no  payment  to  the  plaintiff,  in  the  execution. 

Nor  did  the  bringing  of  the  money  into  court,  on  the  16th  of 
January  1821,  in  obedience  to  the  rule,  constitute  a  payment  to 
Mrs  Evans. 

There  can  be  no  presumption  of  law  to  that  effect,  for  it  would 
involve  the  absurdity  that  she  was  paid  nearly  twice  as  much  as 
she  demanded — the  sum  paid  in  being  16,000  dollars,  and  her 
claim  being  something  more  than  9000  dollars: — again,  it  would 
be  a  presumption  against  the  record  which  shows  that  a  part  of 
her  claim  was  not  paid  until  the  27th  of  January,  and  the  residue 
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not  until  the  26th  of  the  ensuing  June.  But  further,  the  fact  of 
ordering  the  money  into  court,  and  that  too  upon  the  motion  of 
Mr  Rogers,  who  was  concerned  for  other  creditors  of  Share,  shows 
that  Mrs  Evans's  right  to  it  was  contested.  Though  the  estate  was 
sold  upon  her  execution,  she  was  not  entitled  to  the  proceeds,  as  a 
matter  of  course.  They  might  all  have  been  appropriated  to  prior 
liens,  had  there  been  such,  and  she  might  have  waived  her  lien 
without  relinquishing  her  debt.  Hence,  the  sale  was  no  payment 
to  her,  and  much  less  the  bringing  of  money  into  court. 

And  whilst  the  contest  was  pending  before  the  court  and  the 
money  detained  from  her,  and  placed  in  gremio  legis  to  abide  the 
event,  any  supposed  presumption  of  payment  to  Mrs  Evans  is 
manifestly  negatived. 

On  the  27th  of  January  the  court  decided  in  her  favour  to  the 
amount  of  6000  dollars  of  her  claim,  which  sum  was  then  ordered 
to  be  paid  to  her.  But  it  was  not  until  the  26th  of  June  1821,  that 
they  directed  the  balance,  being  3322  dollars  43$  cents,  to  be  paid. 
It  was  not  until  this  last-mentioned  day  that  Mrs  Evans  did  in  fact 
or  by  any  legal  intendmerit  receive  the  whole  of  her  debt — not  until 
then  was  she  paid — not  until  then  was  it  decided  that  she  was  en- 
titled to  be  paid  her  whole  demand. 

Could  Henry  Share  have  brought  his  suit  for  contribution  against 
his  co-obligors,  Mehaffy  and  Duffy,  before  that  day?  The  amount 
of  Mrs  Evans's  debt  was  more  than  9000  dollars.  Had  Share  sued 
for  contribution  after  the  6000  dollars  were  ordered  to  be  paid  to 
Mrs  Evans,  but  before  the  remaining  3322  dollars  43§  cents  were 
ordered  to  be  paid  to  her,  could  he  have  sustained  his  action?  How 
could  he  have  shown  (what  would  have  been  incumbent  upon  him) 
that  he  had  paid  Pedan's  part  of  the  bond?  Would  the  receipt  of 
Mrs  Evans  of  the  sum  of  6000  dollars  have  sufficed,  when  more 
than  3000  dollars  of  her  bond  were  still  unpaid?  Would  the  pay- 
ment to  her  of  the  6000  dollars  have  established  his  claim  to  con- 
tribution? 

It  must  be  recollected  that  the  arrangement  wilh  respect  to 
Pedan's  part  of  the  obligation,  was  a  transaction  in  which  the 
obligee  had  no  concern.  Her  claim  was  upon  each  and  all  the 
obligors,  none  of  whom  had  any  right  to  say  to  her,  on  payment  of 
a  part  of  the  debt,  that  such  payment  was  to  be  considered  as  the 
share  of  this  or  that  obligor.  Her  demand  was  a  solid  debt,  not  to 
be  parcelled  out,  or  in  any  way  divided.  Whatever  was  paid,  in 
part,  was  so  much  taken  from  the  entire  debt,  and  so  much  the  less 
remained  to  be  recovered  by  the  obligee  from  the  obligors,  Pedan, 
Mehaffy,  Duffy  and  Share;  therefore,  when  the  6000  dollars  were 
paid,  she  was  still  entitled  to  have  of  all  and  each  of  those  obligors, 
Pedan,  Mehaffy,  Duffy  and  Share,  the  residue  of  3322  dollars  43$ 
cents. 

The  consequence  is,  that  if  Henry  Share  had  brought  his  suit  for 
contribution  before  the  payment  of  this  last-mentioned  sum,  he  could 
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not  have  proved  that  he  had  paid  the  whole  of  Pedan's  part  of  the 
bond — he  could,  at  the  most,  have  shown  that  he  had  a  portion  of 
it  only;  and  had  he  sued  for  Duffy's  contributary  share  of  one-third 
of  the  amount  of  Pedan's  part  of  the  bond,  on  the  ground  of  havirfg 
paid  such  amount  to  Mrs  Evans,  he  must  have  failed,  since  the 
cause  of  his  action  did  not  accrue  until  she  received  the  sum  paid 
to  her,  on  the  26th  of  June  1821,  and  the  balance  due  on  her  judg- 
ment. The  right  to  contribution,  as  it  was  alleged  and  set  forth  in 
Henry  Share's  suit  against  Duffy,  was  an  entire  demand,  and  as 
this  right  was  not  complete  until  the  last  payment  to  Mrs  Evans 
was  made,  I  am  of  opinion  that  the  action  for  the  same  did  not 
accrue  to  Henry  Share  until  the  26th  of  June  1821. 

The  suit  in  his  name  against  James  Duffy  to  June  term  1827, 
No.  90,  having  been  commenced  on  the  1st  of  June  1827,  was 
brought  within  six  years  after  the  cause  of  action  accrued:  and  the 
act  of  limitations,  if  pleaded,  would  have  been  no  bar. 

The  second  ground  of  defence  is,  that  Joseph  Lytle  had  no  notice 
of  the  suit  against  Duffy  for  his  contributary  share,  and  that,  there- 
fore, the  plaintiff  here  ought  not  to  recover.  This  conclusion  can- 
not be  sustained.  The  circumstance  would  be  a  good  ground  of 
objection  to  the  judgment  in  that  case,  were  it  presented  as  an 
estoppel  or  evidence  concluding  the  defendants  here;  but  if  it  be 
shown  that  Henry  Sbare  had  a  sufficient  cause  of  action  and  was 
entitled  to  recover  from  James  Duffy  contribution  for  his  share  of 
John  Pedan's  portion  of  Mrs  Evans's  bond,  the  fact  of  his  recovery 
is  available  in  the  suit  upon  the  bond  of  indemnity,  though  Joseph 
Lytle  was  not  warned  by  James  Duffy,  or  called  upon  to  defend 
the  other  suit.  Now,  Henry  Share  having  paid  John  Pedan's  part 
of  the  bond  due  to  Mrs  Evans,  was  entitled  thereupon  to  have  and 
demand  of  James  Duffy,  a  co-obligor,  his  contributary  proportion 
of  such  part;  and  thus  a  sufficient  cause  of  action  againt  James 
Duffy  is  manifest. 

The  third  ground  is,  that  the  plaintiff  ought  not  to  recover,  be- 
cause the  judgment  in  Share  et  al.  v.  Duffy,  and  the  assignment  of 
the  claim  of  indemnity  by  the  latter,  were  a  fraud  upon  Joseph 
Lytle.  No  fraud,  in  fact,  has  been  suggested:  but  the  confession 
of  judgment  and  the  assignment  of  Duffy's  interest  in  the  bond  of 
indemnity  are  asserted  to  be  a  fraud  in  law.  In  point  of  law,  how- 
ever, there  is  nothing  irregular  in  the  confession  of  judgment  by  J. 
Duffy,  or  in  the  assignment.  With  respect  to  the  judgment,  it  does 
not  appear  he  had,  or  could  have  any  defence  against  Henry  Share's 
demand  of  contribution,  and  the  judgment  was  therefore  proper, 
and  indeed  unavoidable.  As  to  the  assignment,  James  Duffy  had 
a  perfect  right  to  make  it,  and  having  made  it  for  the  purpose  of 
obtaining  satisfaction  of  the  judgment  against  him  at  the  suit  of 
Henry  Share,  the  consideration  is  abundantly  sufficient.  It  is  to  be 
observed,  that  by  this  bond  of  indemnity,  John  Pedan  and  Joseph 
Lytle  appear  to  have  considered  and  treated  James  Mehaffy  and 
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James  Duffy  as  sureties.  The  probability,  deducible  from  the  fact 
of  giving  it,  is,  that  it  was  not  expected  then  that  Pedan  would  be 
able  to  pay  Mrs  Evans  the  3616  dollars  71  cents  which  he  was 
bound  to  pay  her:  but  it  was  believed  that  this  duty  would  devolve 
in  the  whole  or  in  part  upon  his  co-obligors,  Mehaffy  and  Duffy. 
On  no  other  supposition  is  it  explicable  why  such  a  bond  should 
have  been  given  to  them,  and  a  similar  one  not  taken  from  them  at 
the  same  time.  For  if  they  all  stood  on  equal  ground  in  regard  to 
their  ability  to  pay,  Pedan  had  as  much  right  to  a  bond  of  indem- 
nity from  them  as  they  had  to  one  from  him.  Although  Joseph 
Lytle  was,  in  the  first  instance,  a  surety  for  Pedan  merely,  yet  by 
executing  this  bond  of  indemnity,  Pedan  and  he  placed  themselves 
in  the  position  of  principals,  and  Mehaffy  and  Duffy  in  that  of  their 
sureties.  This  view  of  the  case  may  be  important  in  several  re- 
spects, but  it  strikes  me  as  material  in  relation  to  the  allegations  by 
which  the  defendant  has  attempted  to  support  the  third  ground  of 
his  defence,  and  to  the  cases  of  Miller  v.  Howey,  3  Term  Rep.  3, 
4,  and  Touissant  v.  Martinnant,  2  Term  Rep.  100,  which  become 
applicable  to  the  transaction  in  this  light. 

I  think  the  defendant  has  failed  to  sustain  this  ground  of  his  de- 
fence. 

The  fourth  and  last  ground  is,  that  the  plaintiff  ought  not  to  re- 
cover, because  Duffy  paid  nothing,  was  insolvent,  and  was  not  and 
could  not  be  damnified:  or,  if  the  plaintiff  be  entitled  to  recover  at 
all,  the  damages  should  be  nominal.  These  are  precisely  the  ob- 
jections that  were  overruled  by  the  supreme  court  in  the  case  of 
the  Harrisburg  Bank  v.  Douglass,  in  4  Watts  95.  Douglass  had 
drawn  two  notes,  which  were  endorsed  by  Parsons,  to  the  Bank, 
and  to  indemnify  his  endorser,  gave  him  a  judgment  for  4000  dol- 
lars. Both  parties  (drawer  and  endorser)  became  embarrassed;  the 
notes  were  not  paid,  and  in  December,  1834,  Parsons  assigned  this 
judgment  to  the  Bank.  Afterwards,  in  February  1835,  the  Bank 
obtained  judgment  against  Parsons  as  endorser.  "  The  assignee  of 
Parsons,"  it  was  said,  "can  be  in  no  better  situation  than  Parsons. 
Parsons  having  paid  nothing,  could  not  recover  more  than  would 
be  necessary  to  indemnify  him  for  the  judgment  obtained  against 
him.  This  could  be  only  nominal;  but  his  insolvency  makes  it 
improbable  that  he  will  actually  pay  any  thing."  All  these  posi- 
tions, which  were  taken  by  the  court  below,  were  overturned  by 
the  supreme  court,  who  held  that  neither  the  Bank  nor  the  surety 
was  bound  to  wait  till  the  surety  was  actually  prejudiced  by  the 
default  of  the  principal.  The  principal  was  bound  to  keep  the 
surety  not  only  indemnified  but  unmolested.  The  court  below 
erred  in  thinking  the  bond  could  not  be  enforced  before  the  surety 
was  prejudiced,  and  that  the  right  of  the  Bank  might  be  effected 
by  the  equities  between  him  and  his  principal."  This  determina- 
tion runs  with  the  current  of  authorities.  Putting  the  obligee  in 
danger  of  being  arrested  is  a  damnification.  See  Miller  v.  Howey, 
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and  the  case  there  cited;  and  Ross's  Executors  v.  Rittenhouse,  1 
Yeates  460,  with  the  authorities  there  cited  and  referred  to. 

Is  there  any  material  difference  between  the  case  of  the  Bankw. 
Douglass,  and  that  under  consideration?  I  conceive  there  is  not. 
The  bank  stood  to  Parsons  and  Douglass  as  Henry  Share  did  to 
Duffy  and  Pedan — Share  had  paid  Pedan's  debt,  and  Pedan,  had 
he  been  able,  must  have  repaid  him;  as  Douglass,  had  he  been 
able,  must  have  paid  the  batik.  Duffy  was  liable  to  pay  Share,  on 
account  of  his  payment  of  Pedan's  debt,  and  to  indemnify  him. 
against  this  liability,  Pedan  and  Lytle  entered  into  the  bond  now 
under  consideration — just  as  Douglass  gave  Parsons  that  judgment 
to  indemnify  him  against  the  liability  of  his  endorsement.  Share 
having  sued  Duffy  on  his  liability,  and  obtained  judgment,  the  lat- 
ter, to  salisfy  this  judgment,  assigned  his  interest  to  Share,  in  the 
bond  of  Pedan  and  Lytle — Parsons  assigned  to  the  bank  his  judg- 
ment against  Douglass,  though  before  the  bank  had  obtained  judg- 
ment against  him  on  his  endorsement.  Was  Duffy  insolvent  ?  So 
was  Parsons.  Had  Duffy  paid  nothing  ?  So  had  not  Parsons.  But 
the  idea  that  nominal  damages  only  were  on  these  grounds  reco- 
verable by  his  assignee,  the  bank,  was  repudiated  by  the  supreme 
court;  and  it  was  held  that  the  judgment  assigned  was  available  to 
the  full  extent  of  the  bank's  demands  for  the  note  it  had  discount- 
ed. In  short,  the  only  considerable  difference  between  the  cases, 
(and  this  is  one  I  think  by  no  means  essential,)  is  that  in  The  Bank 
v.  Douglass,  the  subject  assigned  was  a  judgment  for  indemnity, 
whereas,  in  the  present  case,  it  was  a  bond  of  indemnity,  though 
judgment  has  since  been  rendered  upon  it.  I  say  I  do  not  regard 
this  difference  as  essential,  because  the  damnification  of  Duffy  was 
complete,  not  only  by  the  judgment  in  the  suit  of  Henry  Share, 
&c.  against  him,  but  by  the  commencement  of  that  action. 

With  this  opinion  of  the  grounds  of  defence,  it  only  remains  to 
consider  the  measure  of  damages  which  the  plaintiff  is  entitled  to 
recover;  and  from  what  has  been  said;  it  follows  that  he  is  entitled 
to  recover  that  proportion  of  John  Pedan's  debt  paid  by  H.  Share, 
which  James  Duffy  was  bound  to  contribute,  with  interest,  deduct- 
ing the  sum  of  1000  dollars,  paid  by  Joseph  Lytle,  on  the  15th  of 
August  1818,  and  adding  the  one-third  of  the  costs  of  the  vendi- 
tioni  exponas  against  Share,  with  interest,  and  the  costs  in  the  suit 
to  June  term  1827,  No.  90.  The  amount  is  2706  dollars  70  cents, 
which  sum  I  think  the  plaintiff  is  entitled  to  recover  as  his  damages 
in  this  case. 

Norris  and  Jenkins,  for  plaintiff  in  error,  referred  to  the  report 
of  the  original  case,  out  of  which  the  present  one  arose;  2  Penn. 
Rep.  361;  and  contended  that  the  seizure  of  goods  or  the  sale  of 
lands  was,  in  law,  a  satisfaction  of  the  judgment:  and  on  this  point 
cited  12  Serg.  8?  Rawle  41;  4  Mass.  Rep.  403;  1  Baker  207;  2 
Tidd's  Pract.  937;  17  Serg.  $  Rawle  236;  2  Lord  Raym.  1072; 

VIII. — Y 
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B  Johns.  Rep.  429;  12  Johns.  Rep.  208;  4  Wafts  124;  3  Raivle  401; 

1  Rawle  295.     The  sheriff  is  not  the  agent  of  the  plaintiff,  but  the 
agent  of  the  law;  3  Rinn.  64;  8  Serg.  $•  Rawle  327;  11  Serg.  Sp 
Rawle  139;  and  when  he  makes  the  money,  is  bound  to  appropri- 
ate it  to  the  payment  of  the  liens  according  to  priority;  and  he  may 
sue  for  the  purchase-money  if  not  paid  to  him,  and  recover  interest 
upon  it.    1  Penn.  Rep.  44;  14  Seig.  $  Rawle  257;  4  Walls  296; 
7  Serg.  $  Rawle  197;  3  Whart.  119;  5  Walls  515;  1  Penn.  Rep. 
402,  240;  7  Watts  475.     That  the  sale  of  the  property  is  a  pay- 
ment of  the  judgment,  is  argued  from  the  fact  that  the  interest  upon 
the  debt  ceases  upon  the  return  day  of  the  execution.  6  Walts  96; 
4  Walts  71;  5  Watts  511.     When  a  surety  pays  the  debt  of  the 
principal,  that  moment  the  statute  commences  to  run.  1  Penn.  Rep. 
140. 

Montgomery  and  Ellmaker,  contra.  Upon  a  sale  on  an  exe- 
cution, the  party  may  compel  the  sheriff  to  bring  the  money  into 
court  for  appropriation,  and  while  there,  it  is  sub  judice;  and  the 
plaintiff  in  the  judgment  can  not  take  it  out  of  court,  nor  is  there 
any  legal  fiction  which  considers  it  his,  or  any  one  else  but  the 
defendant's,  until  it  has  passed  in  remjiidicatam;  and  if  the  defen- 
dant be  a  surety  or  a  co-defendant,. having  a  right  of  action  for 
contribution,  he  can  not  successfully  commence  it  before  actual 
payment  or  appropriation.  1  Wash.  C.  C.  Rep.  278;  6  Walls  221; 

2  Rawle  128.     The  statute  will  not  begin  to  run  until  the  cause 
of  action  be  complete.    1  Whart.  Rep.  2.92;  1  Penn.  Rep.  492;  3 
Rawle  381,  389;  8  Johns.  Rep.  406;  17  Serg.  fy  Rawle  436. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  various  positions  affirmed  and  laid  down  by 
the  court  below,  which  have  been  excepted  to  in  this  case,  are  all, 
as  we  conceive,  perfectly  correct  and  tenable;  most  of  them  are  so 
plain  to  the  legal  mind  as  to  be  self-evident,  and  therefore  require 
no  argument  to  be  made  or  reasons  to  be  adduced  in  order  to  esta- 
blish or  make  them  more  so.  What,  however,  is  said  in  regard 
to  the  statute  of  limitations  and  some  other  matters,  not  being  a 
bar,  or  interposing  an  obstacle  to  the  recovery  of  the  plaintiff,  seem 
from  their  nature  and  unfrequent  occurrence  to  claim  some  notice. 

Cases,  in  relation  to  the  execution  of  judgments,  have  been  re- 
ferred to  by  the  counsel  for  the  plaintiff  in  error,  to  show  that  the 
mere  seizure  of  the  defendant's  goods  without  more,  amounts  to  a 
satisfaction  of  the  judgment;  whence,  it  was  said,  it  might  be  in- 
ferred, that,  as  soon  as  the  goods  of  a  surety  were  seized,  by  virtue 
of  an  execution,  for  the  debt  of  his  principal,  he  might  maintain 
an  action  against  his  principal.  But  suppose  he  were  to  commence 
such  action  immediately  upon  the  seizure  of  his  goods,  and  they, 
being  of  a  perishable  nature,  were  to  die  without  any  neglect, 
want  of  care  or  vigilance  on  the  part  of  the  officer,  before  they 
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could,  by  a  sale,  be  converted  into  money,  what  would  become  of 
the  action?  Will  it  be  said  that  it  could  be  maintained?  It  was 
said  that  the  reason  why  a  bare  seizure  amounted  to  a  satisfaction 
of  the  debt,  was,  because  the  defendant  in  the  execution  thereby 
lost  his  goods  and  became  divested  of  his  property  in  them.  But 
this,  I  apprehend,  is  not  so  to  the  full  extent  claimed;  for  it  has 
never  been  said,  much  less  adjudged,  that  the  officer,  the  creditor, 
or  any  body  else  becomes  vested,  by  means  of  the  seizure  alone, 
with  the  absolute  property  in  the  goods.  If  the  seizure,  then>  does 
not  change  or  vest  the  absolute  properly  in  some  other  person  than 
the  defendant  in  the  execution,  it  must,  of  course,  still  remain  in 
him;  and  no  doubt  it  does  until  a  sale  is  made,  by  the  officer,  of  the 
goods,  which  transfers  and  vests  the  whole  right  of  property  in  the 
purchaser  at  the  sale.  The  officer,  by  the  seizure  under  the  exe- 
cution, acquires  merely  a  special  property  in  the  goods,  which  would 
enable  him  to  maintain  trespass  or  trover  for  them  if  improperly 
taken  from  him;  and  under  the  authority  of  the  law,  he  is  invested 
with  full  power  to  sell  and  transfer  the  absolute  property  in  them; 
and  this  is  the  full  extent  of  all  that  belongs  to  him.  It  is  only  a 
power  coupled  with  an -interest  at  most,  that  the  officer  has  over 
the  goods,  because  a  payment  or  tender  of  the  money  to  him  .at 
any  time  before  he  has  effected  a  sale  of  them,  will  divest  him  of 
all  right  in  and  authority  over  them.  Therefore,  when  it  is  said 
that  the  seizure  of  a  defendant's  personal  property,  by  virtue  of  an 
execution  against  him,  either  divests  him  of  his  right  of  property 
therein,  or  amounts  to  a  satisfaction  of  the  debt,  it  must  be  under- 
stood to  be  so  only  sub  modo.  in  a  qualified  and  limited  sense. 
And  I  take  it,  that  it  would  not  be  very  prudent  or  safe  for  a  surety 
to  commence  a  suit 'against  his  principal  to  recover  the  debt  from 
him,  merely  because  his  goods  had  been  taken  in  execution  for  it, 
without  any  sale  having  been  made  of  them,  or  allowing  a  proper 
lapse  of  time  for  that  purpose.  When  the  sale,  however,  is  made 
and  the  money  thereby  raised,  there  can  be  no  possible  difficulty 
about  the  appropriation  of  it;  for  if  there  be  only  one  execution, 
the  money  must  necessarily  be  first  applied  to  the  satisfaction  of  it, 
so  that  the  party  in  whose  favour  it  was  sued  out  is  entitled  to  so 
much  of  the  money  as  will  satisfy  his  debt,  and  no  other  can  claim 
it;  and  if  there  be  two  or  more  executions  against  the  same  defen- 
dant, returnable  to  the  same  term,  and  put  into  the  hands  of  the 
officer  on  ditferent  days,  then  the  money  must  be  applied  towards 
the  discharge  of  them  according  to  the  order  of  time  in  which  they 
were  delivered  to  the  officer,  by  paying  first  the  one  first  delivered, 
&c.,  &c.  It  is  considered  the  ordinary  duty  of  the  officer  to  do  this, 
though  the  sheriff,  by  the  terms  of  the  execution,  is  commanded  to 
have  the  money  in  court  at  the  return  day  of  it.  But  cases  may 
occur,  perhaps,  where  the  court  would  take  charge  of  the  money 
and  direct  the  appropriation  of  it;  as,  for  instance,  where  the  money 
is  insufficient  to  satisfy  all  the  executions,  and  application  is  made 
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to  the  court  to  order  the  sheriff  to  bring  it  into  court,  by  some  of 
those  who  delivered  their  executions  last  to  the  sheriff,  in  order 
that  they  may  have  the  money  applied  to  the  discharge  of  them, 
on  the  ground,  that  the  executions  delivered  before  theirs  to  the 
sheriff,  were  issued  by  collusion  between  the  defendant  and  the 
plaintiffs  therein  named,  for  the  purpose  of  defrauding  the  appli- 
cants or  others,  who  are  bona  fide  creditors  of  the  defendant. 

But  there  is  certainly  a  great  difference  between  the  seizure  of 
real  estate  and  that  of  personal,  under  an  execution.  In  the  latter 
case,  the  seizure  secures  the  application  of  the  money  that  shall 
arise  from  the  sale,  almost  to  a  certainty,  to  the  discharge  of  the 
debt  or  claim  contained  in  the  execution,  under  which  the  seizure 
is  made.  But  in  the  ease  of  real  estate,  the  seizure  is  nothing  in 
this  respect;  and  after  a  sale  shall  be  made  of  the  estate,  gives  no 
preference  to  the  money  whatever,  where  liens  existed  at  the  time 
of  the  sale  against  the  estate  of  equal  or  prior  date  to  that  con- 
nected with  the  execution  under  which  the  seizure  was  made.  The 
money  must  be  applied  to  the  discharge  of  the  lien-debts,  accord- 
ing to  their  seniority  of  lien,  excepting  when  a  mortgage-debt  hap- 
pens to  be  the  first  lien,  which,  under  the  act  of  assembly,  in  that 
behalf,  still  remains  a  lien  upon  the  estate,  notwithstanding  the  sale. 
But  the  application  of  the  money,  in  such  cases,  is  often  a  very 
difficult  and  complicated  task,  requiring  much  more  legal  know- 
ledge than  most  of  the  sheriffs  possess,  or  are  capable  of  exercising. 
But  in  no  case  are  they  compellable  to  encounter  the  difficulty  and 
responsibility  attending  it,  because  they  may  get  clear  of  it  by  vo- 
luntorily  bringing  the  money  into  court;  or  any  person  laying  claim 
to  the  money,  or  any  part  of  it,  may  compel  the  sheriff,  by  an  or- 
der of  the  court,  to  which  he  is  entitled  upon  application,  to  bring 
the  money  into  court.  The  money  being  thus  brought  into  court, 
cannot  be  taken  out  without  an  order  of  the  court  authorising  it. 
This  the  court,  under  the  acts  of  assembly,  is  bound  to  make  in 
favour  of  whoever  shall  show  himself  entitled  to  it.  But  before 
such  order  or  decree  can  be  made,  the  claims  of  the  parties  respect- 
ively must  be  examined  into,  as  also  all  the  records,  where  liens 
against  the  estate  may  be  registered  and  discovered,  if  any  such 
shall  exist;  and  this  ought  to  be  done,  notwithstanding  the  persons 
entitled  to  them  shall  fail  or  neglect  to  bring  them  forward  and 
make  them  known.  This  of  course  will  necessarily  require  time, 
and  the  court  must  be  left  to  judge  of  the  time  requisite  for  this 
purpose.  And  after  an  examination  is  gone  into  and  had  by  the 
court,  it  may  be  discovered  that  there  was  really  no  good  reason 
or  even  colour  of  ground  for  objecting  to  the  plaintiff's  receiving 
the  money,  under  whose  execution  the  sale  was  made  and  the 
money  raised;  but  then  it  is  clear  that  this  could  not  be  ascertained 
and  made  known  without  an  examination,  for  which  it  was  proper 
to  allow  time.  Is  it  not  clear,  then,  that,  until  the  question  as  to 
the  appropriation  of  the  money  has  been  passed  on  by  the  court, 
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the  right  of  the  execution  creditor  to  the  money,  cannot  be  con- 
sidered as  established  or  determined?  Hut  if  the  decision  as  to 
the  appropriation  of  the  money,  lie  in  the  common  pleas  or  dis- 
trict court,  any  one  of  the  persons  concerned,  has  a  right  to  carry  it 
to  the  supreme  court  by  appeal,  so  that  a  very  considerable  lapse  of 
time  may  take  place  before  a  final  determination  of  the  question 
can  be  obtained.  But  surely  until  then  the  party  in  whose  favour 
the  decision  is  made,  whether  the  execution  creditor  or  another, 
cannot  be  said  to  have  any  right  to  take  the  money  out  of  court; 
and  if  by  any  chance  he  were  afforded  the  opportunity  of  laying 
his  hands  upon  it  and  taking  it,  he  would  not  he  justified  in  doing 
so,  without  the  license  of  the  court.  Would  it  not,  then,  be  per- 
fectly incongruous  to  hold  that  he  was  paid  the  amount  of  his  debt 
with  money  that  he  had  no  right  to  touch,  take,  or  make  use  of  in 
any  way  whatever?  It  is  unlike  the  case  of  money  made  by  a  levy 
on  personal  property,  where  the  law  makes  an  appropriation  of  it, 
and  authorises  the  plaintiff  to  take  it  without  any  decision  of  the 
court,  and  for  which  he  may  sue  the  sheriff  without  any  applica- 
tion to  the  court.  And  although  it  may  happen,  in  such  latter  case 
occasionally,  that  he  cannot  always  receive  it  as  soon  as  it  shall  be 
made,  owing  to  the  conduct  of  the  officer  in  improperly  withhold- 
ing it  from  him,  yet  in  law  he  is  considered  as  entitled  to  it  by  a 
right  that  is  in  no  wise  questionable.  But  again,  when  the  ques- 
tion as  to  the  appropriation  of  the  money  is  made  in  court,  in  case 
of  money  arising  from  real  estate,  it  must  be  considered  uncertain, 
until  it  shall  be  determined  by  the  court,  who  the  party  is  that  is 
entitled  to  receive  it;  because  that  is  the  very  thing  which  is  placed 
in  doubt,  and  made  the  cause  of  its  having  been  brought  into  court, 
and  which  can  only  be  ascertained  and  rendered  certain  by  a  judi- 
cial determination.  This,  however,  is  not  all — the  act  of  assembly 
has  made  it  the  duty  of  that  court  alone,  where  the  money  is,  to 
order  and  direct  the  appropriation  of  it;  and  no  other  court  can 
take  cognizance  of  it,  nor  undertake  to  decide  in  any  way  what- 
ever, either  directly  or  collaterally,  to  whom  the  money  belongs,  or 
who  is  entitled  to  it,  until  after  such  court  shall  have  decided  upon, 
it,  when  the  question  may  be  brought  by  appeal  before  this  court; 
but  in  no  other  way  can  this  court  acquire  jurisdiction  of  the  mat- 
ter and  decide  upon  it.  This  court  has  no  authority  to  decide  on 
the  matter  collaterally,  nor  can  it  review  the  decision  of  the  court; 
because  in  a  collateral  action,  as  here,  the  decision  of  the  court  be- 
low is  final  and  conclusive,  when  unappealed  from.  Nor  can  the 
court,  where  the  money  remains,  decide  on  the  question  of  its  ap- 
propriation in  any  collateral  action;  it  mustand  can  only  be  done  upon 
a  direct  application  to  it,  by  one  or  more  of  the  parties  interested,  for 
that  purpose.  It  is  clear,  therefore,  that  the  money  cannot,  either 
in  fact  or  in  law,  be  considered  as  paid  to  a  party  who  has  not  ac- 
tually received  it,  and  whose  right  to  receive  it  is  contested,  and 
made  the  subject  of  future  judicial  determination.  Does  it  not, 
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then,  necessarily  follow,  that  as  long  as  the  creditors  cannot  be  said 
to  have  been  paid,  either  in  fact  or  in  contemplation  of  law,  his 
debtor  cannot.be  considered  as  having  paid  the  debt?  That  the 
debtor  has  no  right  in  such  case  to  be  regarded  as  having  paid  the 
debt  to  his  creditor,  whose  right  to  receive  the  money  is  contested, 
until  it  shall  be  judicially  determined  in  favour  of  the  latter,  is,  as 
would  appear,  almost  if  not  quite,  self-evident.  From  this  course 
of  reasoning,  and  the  principles  established  by  it,  we  are  brought 
to  the  conclusion  that  Henry  Share  cannot  be  considered  as  having 
paid  any  money  to  Mrs  Evans  for  John  Pedan  before  the  26th  of 
June  1821,  when  the  court  ordered  the  3322  dollars  4'.:%  cents  to  be 
paid  to  her  out  of  the  moneys  in  court  arising  from  the  sale  of 
Share's  real  estate.  That  until  then  Share  had  no  right  to  bring, 
and  could  not  maintain  an  action  for  contribution;  that  the  statute 
of  limitations  did  not  begin  to  run  until  his  right  of  action  accrued; 
and  his  action  afterwards  against  Duffy  for  contribution  being  com- 
menced on  the  first  of  June  1827,  could  not  be  barred  by  the  statute 
of  limitations,  as  the  six  years  had  not  then  run  from  the  time  of 
paying  the  money. 

It  was,  however,  further  contended  by  the  counsel  for  the  plain- 
tiff in  error,  on  the  argument,  that  part  of  the  six  thousand  dollars, 
ordered  by  the  court,  on  the  27th  of  January  1821,  to  be  paid  to 
Mrs  Evans  out  of  the  same  money,  ought  to  be  considered  as  having 
been  paid  by  Share  in  discharge  of  part  of  Pedari's  proportion  of 
the  debt  due  to  Mrs  Evans,  which  Duffy,  as  a  co-principal  obligor 
with  Share,  was  bound  to  pay,  on  account  of  the  insolvency  of  Pe- 
dan; and  that  as  to  this  part  so  paid,  the  statute  had  clearly  run, 
and  was  therefore  a  bar.  But  there  is  no  ground  for  this  argument, 
because  it  is  based  upon  the  assumption  of  a  fact,  which  does  not 
appear  to  exist  or  be  supported  by  the  evidence.  On  the  contrary, 
it  would  seem  that  the  six  thousand  dollars,  so  ordered  to  be  paid, 
were  not  even  equal  to  the  sum  which  Share  was  bound  to  pay,  as 
between  himself  and  his  solvent  co-obligors,  in  discharge  of  his  own 
original  proportion  of  the  debt,  together  with  that  which  devolved 
upon  him  on  account  of  Pedan's  insolvency.  But  until  he  paid 
something  above  this  amount,  it  is  clear  he  could  have  no  claim  to 
contribution;  because  he  could  not  be  said  to  have  paid  any  thing 
that  Duffy  was  bound  to  Share,  either  in  law  or  equity  to  pay,  or 
to  keep  him  indemnified  against  paying.  On  the  contrary,  Share 
was  bound  in  equity,  as  between  himself  and  Duffy,  to  pay  that 
amount  to  Mrs  Evans,  and  thus  protect  Duffy  from  paying  it;  so 
that  until  the  court,  on  the  26th  of  June  1821,  ordered  the  3:322 
dollars  43$  cents  to  be  paid  to  Mrs  Evans,  Share  could  not  be  said 
to  have  paid  more  than  his  own  proportion,  as  between  him  and 
Duffy,  and  consequently  had  no  cause  of  action  against,  or  right  to 
sue  the  latter  for  contribution.  Share  had  it  not  in  his  power,  even 
had  he  been  willing,  to  have  appropriated  any  portion  of  the  six 
thousand  dollars  otherwise  than  to  the  payment  of  his  own  propor- 
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tional  share,  as  between  himself,  Daffy  and  Mehaffy,  his  solvent 
co-obligors  of  the  debt  coming  to  Mrs  Evans.  Because  it  is  ob- 
vious if  he  were  permitted  to  do  so,  and  upon  that  ground  to  main- 
tain suit  against  each  of  them  for  contribution,  he  might  recover 
against  them,  leaving  them  still  liable,  as  co-obligors,  to  pay  his 
proportion  of  the  debt  to  Mrs  Evans,  which  would  be  manifestly 
unjust  if  not  absurd.  Hence  all  that  was  said  and  urged  on  the 
argument,  upon  the  ground  of  Share's  having  made  such  appro- 
priation, by  the  terms  of  his  assignment  to  Haines,  when  fairly 
construed,  can  avail  nothing. 

As  to  the  question,  whether  the  bringing  of  the  action  by  Share 
against  Duffy,  was  such  a  damage  to  the  latter  as  to  amount  to  a 
breach  of  the  condition  of  the  bond  given  by  Lytle  and  Pedan  to 
Duffy  and  Mehaffy,  we  are  clearly  of  opinion  that  it  was;  because, 
by  the  very  terms  of  it,  the  former  were  bound  to  indemnify  the 
latter  against  all  actions,  suits,  &c.;  but  through  the  neglect  and 
failure  of  Pedan  and  Lytle,  Duffy  had  not  only  been  sued,  but  had 
actually  been  rendered  liable  to  pay  the  amount  of  money  demanded 
of  him  on  the  action;  and  by  being  sued  was,  in  contemplation  of 
law,  actually  damnified;  and  being  rendered  liable  to  the  amount 
claimed,  nothing  short  of  a  recovery  in  this  action,  equal  to  that 
sum,  for  which  he  had  so  become  liable  to  Share,  could  be  con- 
sidered a  complete  indemnify. 

But  it  was  objected  that  Duffy  was  not  liable  to  reimburse  Share 
the  one-third,  or  any  part  of  Pedan's  portion  of  the  debt  which  he 
paid.  It  is  difficult  to  perceive  any  plausible  ground  upon  which 
this  objection  can  be  sustained.  Share,  Mehaffy,  Duffy  and  Pedan 
were  principal  obligors  in  the  bond,  securing  the  payment  of  a  debt 
created  for  their  mutual  benefit;  and  being  bound  jointly  and 
severally  by  the  bond  for  the  payment  of  it,  are  regarded  in  equity 
as  surety  between  themselves  for  each  other,  so  that  if  any  one  of 
them  paid  more  than  his  proportion,  the  others  were  bound  in  equity 
and  law  here  to  reimburse  him  if  able:  but  if  any  of  them  should 
become  insolvent  and  unable  to  pay,  and  a  loss  should  arise  there- 
from, it  was  to  be  borne  equally  by  those  of  them  who  should  remain 
solvent.  Accordingly,  Pedan  having  become  insolvent  and  unable 
to  pay,  and  Share  having  paid  the  whole  of  his  proportion,  whereby 
a  loss  accrued  to  Share,  which  Mehaffy  and  Duffy,  being  solvent, 
were  bound  to  bear  their  equal  proportion  of,  that  is  one-third 
thereof,  rendered  Duffy  liable,  so  that  he  could  not  resist  the  claim 
for  which  he  was  sued  by  Share. 

Judgment  affirmed. 


280  SUPREME  COURT  \_Harrisburg 


Stroble  against  Smith. 

The  provisions  of  the  act  of  assembly  in  relation  to  the  acknowledgment  of 
sheriff's  deed  are  directory;  and  after  a  deed  has  been  acknowledged  and  deli- 
vered to  the  purchaser,  it  is  to  be  presumed  that  they  have  been  complied  with. 

One  who  accepts  a  part  of  the  purchase-money  arising  out  of  a  sheriff's  sale, 
is  estopped  from  denying  the  validity  of  the  sale. 

ERROR  to  the  common  pleas  of  Berks  county. 

Henry  W.  Smith  against  Daniel  Stroble.  Ejectment  for  one  hun- 
dred acres  of  land.  The  plaintiff',  after  having  given  in  evidence 
a  judgment  and  execution  against  William  Senger  and  a  sale  of  the 
land  in  dispute  as  his  property  to  him,  gave  in  evidence  the  she- 
riff's deed,  dated  the  12th  of  January  1837,  and  acknowledged  the 
same  day.  It  also  appeared  in  evidence  that  the  sale  had  been 
made  to  the  plaintiff  on  the  11-th  of  January  1837,  by  adjournment 
from  the  22d  of  December  1836.  The  return  day  of  the  venditioni 
exponas,  upon  which  the  land  was  sold,  was  on  the  2d  of  January 
183,7.  It  also  appeared  in  evidence  that  Stroble,  the  defendant, 
was  a  judgment  creditor  of  Senger  and  took  the  amount  of  his 
judgment  out  of  the  proceeds  of  the  sale. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury 
upon  these  points: 

•  1.  "That  the  plaintiff,  not  having  complied  with  the  requisitions 
of  the  97th  section  of  the  act  of  the  16th  of  June  1836,  directing 
and  requiring  that  no  acknowledgment  of  any  sheriff's  deed  shall 
be  allowed  by  the  court,;unless  the  same  shall  be  made  upon  public 
proclamation  in  open  court,  at  a  time  to  be  appointed  by  the  court 
for  the  purpose,  or  notice  shall  have  previously  been  affixed  in  the 
office  of  the  prothonotary,  specifying  the  names  of  the  parties  to 
the  execution,  and  the  name  of  the  purchaser  of  such  real  estate, 
and  the  time  at  which  said  acknowledgment  is  intended  to  be 
made,  at  least  one  week  after  the  return  day  of  the  writ  of  execu- 
tion," he  cannot  recover. 

2.  "The  plaintiff  cannot  recover,  because  the  sale  was  made 
after  the  return  day  of  the  writ,  contrary  to  the  provisions  of  the 
act  of  assembly  before  mentioned." 

Banks,  president.  "  In  answer  to  the  first  point,  it  appears  that 
the  acknowledgment  was  not  made  in  conformity  to  the  directions 
of  the  act.  It  is,  however,  conceded  that  Senger  was  the  owner 
of  the  land,  the  defendant  appears  to  be  a  mere  trespasser.  He 
has  not  shown  any  right  in  himself  under  Senger,  or  connection 
with  him.  He  has  not  shown  any  right  at  all.  I  do  not  think  that 
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he  can  avail  himself  of  any  defect  in  the  plaintiff's  title.  If  Senger 
was  satisfied,  it  is  not  for  strangers  to  complain.  It  does  not  affect 
them  injuriously.  The  provision  was  intended  for  the  benefit  of 
those  interested.  If  they  are  content,  strangers  cannot  interpose 
difficulties.  It  appears  that  the  defendant  had  a  lien  on  this  same 
land,  amounting  to  474  dollars.  This  money  was  drawn  and  received 
by  him  out  of  the  proceeds  of  the  sheriff's  sale.  This  would  and 
does  estop  him  from  taking  any  advantage  in  this  action  of  the 
matter  proposed  by  the  first  point.  For  these  reasons  we  refuse  to 
charge  as  requested  in  the  defendant's  first  point." 

"  There  is  nothing  in  the  second  point,  and  we  refuse  to  charge 
as  we  are  therein  requested." 

Hllbert  and  Davis,  for  plaintiff  in  error,  relied  upon  the  positive 
injunction  of  the  act  of  assembly,  providing  for  the  notice  to  be 
given  of  the  acknowledgment  of  a  sheriff's  deed;  and  that  the  law 
could  riot  have  been  complied  with,  for  the  sale  was  made  on  the 
llth  arid  the  deed  acknowledged  on  the  12th  of  January. 

Smith,  contra,  cited  1  Rawle  96;  2  Yeales  458-,  1  Buld.  272; 
10  Peters  272-6;  2  Bin.  80,  91;  1  Serg.  <$•  Ratole  92. 

PER  CURIAM. — In  taking  for  granted  that  the  directions  of  the 
statute  had  not  been  followed,  the  judge  perhaps  conceded  too 
much — at  least  there  is  nothing  in  the  evidence  brought  up  with 
the  record  to  show  that  any  thing  was  omitted — and  the  principle, 
that  every  thing- is  presumed  to  have  been  rightly  done  in  a  court 
of  record,  is  applicable  to  such  a  case.  The  construction  pressed 
upon  us  by  the  defendant  below,  would  make  a  sheriff's  sale  as  inef- 
fectual as  formerly  was  a  tax  sale.  But  it  is  not  said  in  any  part 
of  the  statute,  that  the  omission  of  a  thing  requested  shall  avoid 
the  deed.  It  may  be  a  reason  to  reject  the  acknowledgment;  but 
it  would  be  attended  with  an  alarming  degree  of  insecurity,  were 
the  title  open  to  subsequent  objection;  and,  to  avoid  a  mischief  so 
startling,  it  is  necessary  to  consider  the  provisions  of  the  section  to 
be  directory.  Even  were  the  deed  inoperative,  the  defendant  would 
be  precluded  from  alleging  it  by  the  principle  of  Adlum  v.  Yard,  1 
Rawle  171.  He  was,  in  effect,  a  party  to  the  sale,  and  he  con- 
firmed it  irrevocably,  so  far  as  he  was  concerned,  by  taking  his 
share  of  the  proceeds  of  it  out  of  court, 

Judgment  affirmed. 
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Forsythe  against  Price. 

A.  tenant  may  support  an  action  of  trespass  quare  dausum  fregit,  against  his 
landlord  far  an  injury  done  to  his  way-going;  crop,  after  the  expiration  of  the 
lease,  and  after  he  had  removed  from  the  premises. 

ERROR  to  the  common  pleas  of  Mifflin  county. 

Jacob  Price  against  Robert  Forsythe.  Trespass  qvare  clattsvm 
fregit.  This  suit  originated  before  a  justice  of  the  peace,  and  was 
brought  into  court  by  appeal. 

The  only  question  in  the  cause  was,  whether  the  action  could  be 
maintained  by  the  tenant  against  his  landlord,  for  an  injury  done 
to  his  way-going  crop  after  the  expiration  of  the  lease,  and  after 
the  plaintiff  had  quit  the  possession. 

Burnside,  president,  instructed  the  jury  that  the  plaintiff  could 
maintain  his  a.ction,  and  if  the  jury  believed  the  facts  proved,  he 
was  entitled  to  recover. 

J.  Fisher^  for  plaintiff  in  error,  that  the  action  could  not  be 
supported,  cited  1  Selw.  N.  P.  365;  3  Wils.  403;  3  Serg.  <§•  Rawle 
358;  2  Yeates  210;  4  Term  Rep.  190;  10  [Vend.  324. 

Candor  j  for  defendant  in  error. 

This  question  was  ruled  in  the  affirmative  in  Stultz  v.  Dickey,  5 
Binn.  285.  There  all  the  judges,  on  mature  consideration,  and 
after  a  cur.  adv.  vult,  delivered  their  opinions  seriatim,  that  the 
action  will  lie.  Per  Tilghman,  Chief  Justice,  p.  288.  "  On  a  con- 
sideration of  the  cases,  I  take  the  law  to  be,  that  where  one  is  en- 
titled to  the  exclusive  profits,  or  crop,  growing  on  land,  he  may 
support  trespass  quare  ctausum  fregit.  Such  right  is  equivalent 
to  a  right  of  possession,"  &c.  &c.  He  then  cites  Co.  Lift.  4;  Har- 
per v.  Burbeck,  1  Black.  Rep  4S2,  and  Wilson  v.  Mackreth,  3  Burr. 
1824,  and  reasons  further  in  support  of  the  action.  Mr.  Justice 
Yeates,  p.  290,  says  "2.  It  is  admitted  that  an  interest  in  the  soil 
is  not  necessary  to  support  an  action  of  trespass.  It  is  sufficient  if 
the  party  has  an  interest  in  the  profits."  And  cites  Clap  v.  Draper, 
4  Mass.  Term  Rep.  266,  and  shows  that  although  the  right  of  the 
soil  was  in  another,  the  tenant  has  a  separate  interest  in  it,  for  a  par- 
ticular purpose,  and  when  injured  in  the  enjoyment  of  his  particu- 
lar use  of  the  soil,  he  might  maintain  trespass  for  breaking  his  close, 
and  Foot  v.  Colvin,  9  Johns.  216.  Mr.  Justice  Brackenridge,  p. 
293-4,  also  reasons  in  favour  of  the  action. 

And  in  a  later  case,  this  is  recognised  as  settled  law,  and  it  must 
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now  be  considered  as  safely  put  to  rest  in  Pennsylvania.  In  Biggs 
and  Others  v.  Brown,  2  Serg.  8?  Raivle  16,  17,  per  Tilghman,  C. 
J.  "  Upon  the  state  of  the  case,  Brown  would  be  entitled  to  recover 
on  the  authority  of  Stultz  v.  Dickey,  5  Binn.  285,  in  which  it  was 
decided  by  this  court,  that  the  tenant  is  entitled  to  the  way-going 
crop,  by  the  custom  of  the  state,  and  may  support  the  action  of 
trespass  against  his  landlord  after  his  lease  is  expired." 

And  in  New  York,  although  the  decisions  are  conflicting,  yet 
they  appear  to  preponderate  in  favour  of  the  action.  In  Stewart  v. 
Dougherty,  9  Johns.  Rep.  112,  see  side  page,  113,  per  Kent,  C.  J. 
'*  3.  The  only  remaining  question  is,  whether  the  plaintiff  is  en- 
titled to  the  action  of  trespass  quart  clausumfregit,  for  the  loss  of 
the  crop?  As  he  has  an  exclusive  interest,  I  think  the  action  will 
lie." 

In  Stuyvesant  v.  Tompkins  et  «/.,  9  Johns.  Rep.  side,  p.  62,  note 
(a),  the  cases  are  ably  collected.  See  also  6  Bac.  J2br.  567;  Slarkie 
on  Evidence,  part  4,  p.  1437;  and  notes  (c)  and  («);  2  IVheaton's 
Seiwyn,  1016-7. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  of  trespass  quart  clausum 
fregit,  brought  originally  before  a  justice  of  the  peace,  by  the  de- 
fendant in  error,  against  the  plaintiff  in  error,  and  thence  by  appeal 
into  the  court  below.  The  plaintiff  had  been  the  tenant  of  a  farm, 
including  the  locus  in  quo,  belonging  to  the  defendant  below,  under 
a  lease  from  the  latter  for  a  term  of  two  years,  commencing  on  the 
1st  of  April  1834.  In  the  autumn  of  1835,  the  plaintiff  below 
sowed  two  of  the  fields  on  the  farm  with  wheat,  which  was  grow- 
ing thereon  in  the  spring  of  1836,  when  his  lease  expired,  and  he 
removed  from  the  farm,  giving  up  the  possession  thereof  to  the  de- 
fendant below.  The  trespass  complained  of  is,  that  the  defendant 
below,  after  the  expiration  of  the  lease,  and  before  the  wheat  had 
ripened,  either  wilfully  conducted  his  horses  into  the  fields  of  wheat, 
or  permitted  them  to  break  into  the  same,  and  there  to  consume  and 
destroy  the  wheat  of  the  plaintiff  below,  then  growing,  by  eating 
and  treading  down  the  same. 

That  the  plaintiff  below  was  entitled  to  the  wheat  as  his  way- 
going crop,  has  not  been  denied;  nor  could  his  right  thereto  have 
been  contested  with  any  possible  chance  of  success,  after  its  having 
been  settled  and  recognised  repeatedly,  by  the  decisions  of  this,  as 
well  as  of  every  other  court  in  the  state,  for  half  a  century  and 
more,  last  past,  that  the  tenant  in  such  case  is  entitled  to  the  way- 
going crop.  It  is  the  settled  law  of  the  state,  founded  upon  a  cus- 
tom that  has  prevailed  and  been  general,  at  least,  if  not  universal, 
throughout  the  same.  See  Diffadorffer  v.  Jones,  decided  in  1782,  and 
cited  in  5  Binn.  289,  and  2  Binn.  487;  Stultz  v.  Dickey,  5  Binn. 
285;  Briggs  v.  Brown,  2  Serg.  fy  Rawle  14.  But  it  was  contended 
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by  the  counsel  for  the  defendant,  on  the  trial  of  the  cause  below, 
and  has  been  so  argued  here,  that  the  plaintiff  below  could  not 
maintain  trespass  quare  clausumfregit,  after  the  expiration  of  the 
lease  and  his  surrender  of  the  possession  to  the  defendant,  for  throw- 
ing down  the  fences  around  the  wheat,  whereby  cattle  and  horses 
of  the  defendant  below  were  let  in  to  eat  and  tread  it  down,  and 
thus  consume  and  destroy  it.  The  last  two  cases,  however,  referred 
to  above,  establish  fully  and  most  clearly  that  the  tenant,  notwith- 
standing the  expiration  of  the  lease,  and  his  having  surrendered 
and  given  up  the  possession  of  the  leased  premises  generally  to  the 
lessor,  still  retained  such  an  interest  in  that  part  of  the  land,  whereon 
the  wheat  was  growing,  and  right  to  the  possession  thereof, 
as  would  enable  him  to  maintain  trespass,  quart  clausiim  Jregit, 
against  the  lessor  or  any  other  person  who  should  enter  thereon, 
and  take  or  destroy  the  grain  so  growing,  or  do  any  thing  to 
the  prejudice  of  the  tenant's  rights  therein.  This  is  also  in  ac- 
cordance with,  and  supported  by,  the  principles  of  the  common 
law,  as  laid  down  and  settled  in  Co.  Lit.  4  A.;  Dyer  285,  PI.  40; 
Arnold  v.  Skeale,  Noy.  149;  and  see,  also,  Parrot  v.  Bridges,  1 
Ventr.  221-2;  Bac.  M.  (by  Wilson)  tit.  Trespass,  591.  Indeed, 
it  would  be  strange  if  the  law  of  the  state,  after  having  invested  the 
tenant  with  the  right  to  the  way-going  crop  in  such  case,  should 
not  protect  him  completely  in  the  enjoyment  of  it,  to  its  fullest  extent; 
and  when  violated,  no  matter  by  whom,  should  not  also  give  him 
ample  and  adequate  redress,  as  well  as  the  means  of  securing  and 
obtaining  the  benefit  of  it:  quundo  lex  aliquid  concedil,  concedere 
videtur  et  id  per  quod  devenitur.  But  the  right  of  the  tenant 
to  the  way-going  crop  being  indisputably  established  in  this  state, 
the  common  law,  as  we  have  it  from  England,  will  enable  him  to 
maintain  trespass  quart  clausum  fregit,  if  his  right  in  this  re- 
spect be  improperly  interfered  with;  as  where  the  reversioner, 
after  the  death  of  the  cestui  qite  vie,  permits  his  cattle  to  trespass 
.  on  the  corn  of  the  tenant  for  life;  or  even  when  the  cattle  trespass 
on  the  corn  against  the  will  of  their  owner,  it  has  been  held  that 
trespass  will  lie  against  him.  2  Roll.  *flbr.  568,  /.  15;  Com.  Dig., 
tit.  Trespass,  (C.  1.)  This  authority  also  meets  another  objection, 
that  was  raised  on  the  trial  below,  and  made  the  ground  of  exception 
here  to  the  charge  of  the  court.  The  objection  is,  that  unless  the 
defendant  below  wilfully  put  his  horses  or  cattle  on  the  wheat  of 
the  plaintiff,  this  action  cannot  be  maintained;  and  the  defendant 
below  further  claiming  that  no  evidence  had  been  given  tending  to 
-show  that  the  defendant  had  done  so,  therefore  requested  the  court 
to  charge  the  jury  that  the  plaintiff  could  not  recover.  If  the  law 
were,  in  regard  to  this  point,  as  the  counsel  for  the  defendant  below 
contended,  the  evidence  seems  to  go  much  further  than  he  appears 
to  think  it  does.  Indeed,  some  of  it  tends  strongly  to  prove,  that 
if  the  defendant  did  not  wilfully  put  his  horses  on  the  wheat  of  the 
plaintiff,  he  at  least  threw  down  the  fences  around  it,  so  that  his 
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horses  might  go  into  it,  and  destroy  it  by  eating  and  treading  it 
down.  But  it  was  sufficient  to  make  him  a  trespasser,  if  his  horses 
broke  into  the  wheat  even  against  his  will,  and  destroyed  it,  be- 
cause it  was  his  duty  to  take  care  of  his  horses,  and  to  restrain  them 
from  committing  such  trespass.  Mr  Chitty,  in  his  treatise  on  Civil 
Pleading,  vol.  1,  70,  (second  Lond.  ed.,)  speaking  of  trespass  com- 
mitted by  means  of  "animals  mansuetx  nalurse,  as  cows  and 
sheep,  says,  as  their  propensity  to  rove  is  notorious,  the  owner  is 
bound,  at  all  events,  to  confine  them  on  his  own  land,  and  if  they 
escape,  and  commit  a  trespass  on  the  land  of  another,  unless  through 
the  defect  of  fences  which  the  latter  ought  to  repair,  the  owner  is 
liable  to  an  action  of  trespass,  though  he  had  no  notice,  in  fact,  of 
such  propensity;"  for  which  he  cites  a  great  many  authorities  in 
the  margin.  What  is  said  in  regard  to  cows  and  sheep,  is  equally 
applicable  to  horses,  for  cows  and  sheep  are  only  mentioned  by  way 
of  example,  or  illustration.  In  short,  the  law  is  well  settled  on 
this  point,  by  authorities  which  have  never  been  contradicted,  or 
even  called  in  question,  that  if  a  man's  cattle  escape  into  the  lands 
of  another,  though  against  his  will,  trespass  will  lie.  See,  in  addition 
to  the  authorities  cited  by  Mr  Chitty,  Pitts  v.  Collibeane,  2  Roll. 
Abr.  56S;  Com.  Dig.  tit.  Trespass,  (C.  1.)  So  if  B.  undertake  to 
pasture  the  beast  of  A.  or  has  the  custody  of  it,  and  it  trespasses 
upon  the  close  of  C.,  while  in  the  charge  of  B.,  C.  may  have  tres- 
pass against  B.  Bateman's  case,  Clayl.  33;  Buc.  rfbr.  593  (by 
Wilson);  2  Roll.  Mr.  546,  /.  20;  Com.  Dig.  tit  Trespass,  (C.  1.) 

From  the  authorities,  therefore,  on  this  subject,  as  well  as  the 
reason  and  fitness  of  the  thing,  the  plaintiff  in  error  has  no  good 
ground  to  complain  of  the  charge  of  the  court  below.  In  truth,  it 
would  seem  to  have  been  more  favourable  to  him  than  he  had  any 
right  to  claim;  for,  from  the  language  of  the  court,  in  their  direction 
to  the  jury,  on  this  point,  the  jury  might  readily  have  apprehended 
the  court  as  instructing  them,  that  the  injury  complained  of  by  the 
plaintiff  below,  must  have  been  wantonly,  that  is,  as  the  jury 
might  well  have  understood  it,  wilfully  committed  by  the  defendant, 
in  order  to  entitle  the  plaintiff  to  recover.  The  words  of  the  court 
are,  "  Does  the  evidence  satisfy  you  that  Forsythe  was  a  wrongdoer, 
and  did  wanton  injury  to  the  crop  of  the  plaintiff,  either  by  his 
trespassing  upon  it,  and  throwing  down  the  fences,  or  otherwise? 
If  it  does,  the  plaintiff  is  entitled  to  a  verdict." 

Judgment  affirmed. 
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Backestoss  against  The  Commonwealth. 

The  presumption  of  payment  of  an  administration  bond  does  not  begin  to  run 
from  its  date,  but  from  the  time  when  the  plaintiff  is  entitled  to  resort  to  it: — 
hence,  in  an  action  by  a  creditor  against  the  surety  in  such  bond,  the  time  will 
be  computed  from  the  period  when  the  administrator  was  fixed  personally  for 
the  debt;  and  this  is  a  question  of  law  for  the  court. 

A  judgment  will  not  be  reversed  because  of  the  admission  of  incompetent 
evidence  of  what  had  been  otherwise  conclusively  established. 

ERROR  to  the  common  pleas  of  Dauphin  county. 
The  Commonwealth,  for  the  use  of  Christian  Spangler,  against 
George  Backestoss.  This  suit  was  brought  on  an  administration 
bond  executed  by  the  defendant  as  one  of  the  sureties  of  Christina 
Moyer,  administratrix  of  Daniel  Moyer,  deceased.  The  bond  was 
dated  the  8th  of  June  1814;  and  this  suit  was  bcpught  to  November 
term  1836. 

The  plaintiff,  after  giving  the  bond  in  evidence,  offered  the  record 
of  a  judgment  in  favour  of  Christian  Spangler  against  Christina 
Moyer,  administratrix  of  Daniel  Moyer,  deceased,  in  the  common 
pleas  of  Lebanon  county  of  January  term  1831,  which  said  suit 
was  an  action  of  debt  on  a  bond  signed  by  Daniel  Moyer  in  his 
lifetime,  in  which  judgment  was  rendered  the  13th  of  August  1832, 
for  536  dollars  S  cents,  upon  which  a  fieri  facias  was  issued  to 
November  term  1832,  which  was  returned  "nulla  bona,"  and  a 
testatum  fieri  facias  was  issued  to  Dauphin  county  to  January 
term  1833,  which  was  also  returned  "nulla  bona,"  and  an  alias 
testatum  fieri  facias  was  issued,  upon  which  the  sheriff  returned 
a  "devasfavit."  To  this  evidence  the  defendant  objected,  but  the 
court  below  (Blythe,  president)  overruled  the  objection,  and  the 
defendant  excepted. 

The  plaintiff  also  offered  in  evidence  the  record  of  a  suit  upon 
the  same  bond  on  which  this  suit  was  founded,  by  another  person 
not  connected  at  all  with  the  present  plaintiff,  brought  to  January 
term  1833,  for  the  purpose  of  repelling  the  presumption  of  payment 
of  the  bond  from  lapse  of  time.  The  defendant  objected  to  the 
evidence;  but  the  court  overruled  the  objection,  and  the  defendant 
excepted. 

The  defendant  requested  the  court  to  charge  the  jury  upon  the 
following  point: 

"  That  as  the  bond  on  which  suit  is  brought  is  dated  the  8th  of 
June  1814,  and  no  evidence  has. been  given  of  any  demand  by  the 
present  plaintiff,  until  the  institution  of  this  suit:  —and  as  more  than 
twenty  years  have  elapsed  between  the  date  of  the  bond  and  the 
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demand  of  payment  by  the  plaintiff,  the  presumption  of  law  is  that 
the  bond  has  been  paid,  and  the  plaintiff  cannot  recover." 

To  which  the  court  answered: 

"The  presumption  of  law  is  as  stated  in  this  proposition,  and 
unless  the  plaintiff  has  rebutted  the  presumption  of  payment,  the 
plaintiff  cannot  recover.  But  the  plaintiff  may  recover  if  he  has 
rebutted  the  presumption  of  payment,  although  no  demand  was 
made  on  this  bond  by  the  plaintiff  previous  to  the  institution  of  the 
suit;  and  whether  he  has  rebutted  the  presumption  or  not  is  re- 
ferred to  the  jury  as  a  matter  of  fact."  Verdict  for  plaintiff. 

Jllricks  and  Foster,  for  plaintiff  in  error,  cited  1  Penn.  Pep.  419; 
2  Penn.  Hep.  97;  2  Watts  214;  1  Watts  439;  Purd.  Dig.  671;  7 
Johns.  556;  6  Watts  376;  14  Serg.  $  Rawle  22;  1  Serg.  $•  Rawh 
236;  I  Stra.  68;  1  Stark.  208. 

M'Cormick  and  Weidman,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Being  a  standing  security  for  all  who  have  an 
interest  in  the  estate,  an  administration  bond  is  never  actually  paid, 
though  the  demands  secured  by  it  may  be  paid.  It  is  a  security, 
not  for  the  payment  of  money,  but  for  the  performance  of  an  office; 
and  were  the  surety  disposed  to  rid  himself  of  responsibility  at  once 
by  payment  of  the  penalty,  there  would  be  no  one  to  receive  it. 
It  would,  therefore,  be  inaccurate  to  say,  what  might  be  inferred 
from  M'Lean  v.  Findley,  that  the  bond  itself  may  be  presumed  to 
have  been  paid,  not  only  because  such  a  presumption  would  be 
unfounded  in  the  course  and  current  of  things,  but  because  it  would 
subject  the  bond  to  the  inconsistent  treatment  of  being  deemed 
paid  as  to  particular  creditors,  and  unpaid  as  to  others.  It  is  less 
productive  of  misconception  to  say,  that  the  judgment  against  the 
administrator  in  his  representative  character,  and  not  its  collateral 
security,  may  be  presumed  to  have  been  paid;  and  that  whatever 
repels  the  presumption  as  to  the  former,  is  sufficient  for  a  recovery 
on  the  latter.  Moreover,  the  time  from  which  it  begins  to  run,  is 
not  that  when  the  debt  was  first  demandable  from  the  administra- 
tor, but  that  when  he  became  personally  liable  for  it.  Thus,  against 
a  creditor,  it  runs  from  the  period  when  he  has  fixed  the  adminis- 
trator with  a  devastavit,  for  which  only  the  surety  is  contingently 
responsible  to  him;  and,  in  analogy  to  a  bond  for  the  payment  of 
money,  which  starts  the  presumption  from  the  day  appointed  for 
its  payment,  it  was  ruled  in  M'Lean  v.  Findley,  that  it  runs  against 
distributees,  as  they  have  no  action  for  a  devastavit,  from  the  time 
their  shares  were  demandable.  These  distinctions  seem  to  be 
necessary  to  a  clear  view  of  the  presumption  and  its  consequences, 
which  is  not  to  be  had  from  that  case.  With  the  principle  of  it, 
however,  it  is  not  my  purpose  to  quarrel.  The  presumption  there 
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was  not  repelled  by  a  movement  in  the  register's  office,  which 
would  not  have  repelled  it  in  a  separate  action  against  the  admin- 
istrator alone;  for  it  could  not  be  pretended  that  the  discontinuance 
of  a  proceeding,  weakens  the  subsequent  presumption  that  the 
object  of  it  had  been  attained.  But  a  decree  of  the  debt,  or  an 
admission  of  its  existence,  would  have  made  a  different  case.  The 
filing  of  the  account,  however,  was  an  admission  of  no  more  than 
that  the  party  had  not  settled  for  his  collection  of  the  assets  and 
payment  of  the  debts;  and  if  done  on  citation,  it  would,  to  say  the 
least,  leave  the  presumption  no  weaker.  These  considerations,  in 
an  action  by  a  distributee,  who  makes  out  his  case  on  the  bond 
pretty  much  as  he  would  make  it  out  in  an  action  against  the  ad- 
ministrator alone,  lead  the  mind  to  confound  the  bond  with  the 
debt,  for  which  it  is  a  collateral  security;  but  as  a  creditor  makes 
out  his  case  by  proving  a  devastavit,  and  not  his  original  debt,  it 
is  obvious  that  the  time  of  presumption,  in  either  case,  begins  to 
run,  not  from  the  date  of  the  bond,  but  from  the  time  when  the 
plaintiif  is  entitled  to  resort  to  it.  Now,  though  the  judge,  misled, 
perhaps,  by  what  was  said  in  M'Lean  v.  Findley,  was  of  opinion 
that  the  presumption  had  arisen  in  the  first  place,  and  that  the 
circumstances  of  rebuttal  were  for  the  jury,  there  was,  in  truth, 
nothing  to  rebut;  for  the  plaintiff  had  recovered  of  the  administra- 
tor within  the  three  years,  which  preceded  his  recourse  to  the  bond. 
The  period  necessary  to  raise  the  supposed  presumption  had  scarce 
begun;  and  it  would  have  been  immaterial,  therefore,  that,  relying 
on  M'Lean  v.  Findley  and  Summerville  v.  Holliday,  1  Watts  507, 
even  were  the  principle  of  those  cases  unquestioned,  he  left  the 
circumstances  of  rebuttal  exclusively  to  the  jury.  A  different  rule, 
however,  was  subsequently  laid*  down  in  Delany  v.  Robinson, 
2  IVhart.  503,  and  recognized  in  Diehl  v.  Ihrie,  3  Wkart.  149, 
for  the  justness  of  which  there  are  powerful  arguments.  Pre- 
sumptions from  lapse  of  time,  being  founded  in  policy  and  conve- 
nience, are  in  effect  judicial  statutes  of  limitations,  which,  as  they 
are  mixed  of  fact  and  law,  are  to  be  dealt  with,  not  exclusively  by 
the  court  or  the  jury,  but  by  each  according  to  its  function  and 
within  the  limit  of  its  province.  The  very  period  is  borrowed 
from  a  statute;  and  what  shall  suspend  the  running  of  such  a  sta- 
tute, has  always  been  for  the  court,  because  it  is  an  unmixed  ques- 
tion of  law,  which  admits  not  of  the  action  of  a  jury,  just  as  an 
unmixed  question  of  fact  admits  not  of  the  action  of  a  court.  But 
from  the  decision  of  a  mixed  question,  the  court  has  as  much  right 
to  exclude  the  jury,  as  the  jury  have  to  exclude  the  court;  so  that 
to  act  legitimately,  they  must  act  in  unison,  each  in  its  sphere,  the 
jury  pronouncing  the  facts  and  the  court  assigning  them  their  con- 
sequences. Now  what  is  called  rebuttal,  is  in  truth  suspension,  as 
is  manifest  from  payment  of  interest,  which  is  a  confession  of  the 
debt  at  that  time,  and  a  consequent  commencement  of  the  presump- 
tion then,  if  not  later;  of  which  it  has  always  been  the  province  of 


May  1839.]  OF  PENNSYLVANIA.  289 

[Backestoss  v.  The  Commonwealth.] 

the  court  to  judge.  Were  the  operation  of  it,  as  an  artificial  rule, 
submitted  to  the  judgment  of  the  jury,  its  force  would  be  reduced 
to  that  of  a  natural  presumption,  which  operates  in  proportion  to 
its  power  to  produce  actual  belief;  and  thus  the  beneficial  effect  of 
its  certainty  would  be  lost. 

In  conclusion,  then,  the  necessary  time  had  not  elapsed  when  the 
surety  was  sued;  and  though  the  submission  of  the  supposed  fact 
of  rebuttal  was  abstractly  an  error,  it  was  one  which  could  not 
prejudice  the  defendant,  as  the  case  was  against  him  in  any  view; 
and  the  same  thing  may  be  said  of  the  admission  in  evidence,  of 
the  record  of  an  independent  action.  The  plaintiff  made  out  a 
conclusive  case  without  it;  so  that  it  was,  in  effect,  but  incompetent 
evidence  of  what  had  been  conclusively  established. 

Judgment  affirmed. 


School  Directors  against  Carlisle  Bank. 

The  stock  which  a  bank  owns  in  another  corporation,  or  its  own,  is  not  sub- 
ject to  taxation  for  school  purposes,  under  the  provisions  of  the  act  of  the  25th. 
of  March  1831. 

Nor  does  the  bank  waive  its  objection  to  the  assessment  of  such  a  tax,  by  its 
omission  to  appeal  therefrom,  in  the  manner  prescribed  by  the  sixth  section  of 
that  act. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

The  School  Directors  of  the  borough  of  Carlisle  against  the  Car- 
lisle Bank.  Amicable  action  and  special  verdict. 

It  is  agreed  that  the  following  fa  -Is  be  considered  a  special  ver- 
dict found  by  a  jury  on  which  judgment  shall  be  entered  by  the  court: 

A  warrant  was  issued  by  the  commissioners  of  Cumberland 
county,  to  James  London,  assessor  of  the  borough  of  Carlisle,  in 
due  form,  dated  27th  November  1837,  requiring  him  to  make  re- 
turn, &c.  of  property  taxable  for  school  purposes,  &c.  returnable  3d 
January  1838,  which  was  duly  returned  by  assessor,  in  which 
assessment  personal  property  of  the  Carlisle  Bank  was  returned, 
amounting  to  60,280  dollars.  Another  warrant  issued  to  said  asses- 
sor on  the  18th  of  January  1S3S,  requiring  him  to  give  notice  to  each 
taxable,  &c.  of  the  amount  thus  assessed  upon  them,  and  the  time 
and  place  of  appeal  to  be  held  by  the  commissioners,  which  was  on 
the  1st  of  March  1838.  Of  this  the  Carlisle  Bank  had  due  notice, 
but  did  not  attend  said  appeal. 

A  copy  of  the  assessment  and  adjusted  valuation  thus  made, 
was  furnished  by  the  assessor  to  the  school  directors,  after  the  ap- 
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peal  held  by  the  commissioners.  On  the  HthofMay  1838,  the  school 
directors,  in  pursuance  of  the  provisions  of  the  acts  of  assembly, 
and  the  proceedings  of  a  meeting  of  the  taxable  inhabitants  of  the 
district,  assessed  the  sum  of  3020  dollars  on  said  district,  and  on  the 
25th  June  1838,  a  warrant  with  a  duplicate  thereto  annexed,  was 
issued  by  the  president  of  the  board,  in  due  form,  to  A.  Words, 
collector,  requiring  him  to  collect  and  pay  over  the  full  amount  of 
his  duplicate  within  four  months  from  the  date  thereof,  to  wit,  on 
or  before  the  25th  October  1838. 

In  July  1838,  the  collector  called  on  the  Carlisle  Bank  for  the 
said  tax,  which  the  said  bank  refused  to  pay  to  said  collector,  on 
the  ground  that  the  same  was  assessed  on  stock  which  was  not  the 
subject  of  assessment  in  their  hands.  And  afterwards  on  the  15th 
January  1839,  the  said  Carlisle  Bank,  by  its  attorney,  appeared 
before  the  board  of  school  directors,  and  asked  to  be  exonerated 
from  the  said  tax,  which  exoneration  was  refused  by  the  said  board 
of  school  directors. 

The  personal  property  returned  by  assessor  on  which  the  tax 
was  assessed,  consisted  of  60,000  dollars  of  stock  in  the  United 
States  Bank  of  Pennsylvania,  purchased  and  owned  by  the  Carlisle 
Bank,  and  280  dollars  of  stock  in  the  Carlisle  Bank,  purchased  and 
owned  by  the  Carlisle  Bank  itself.  At  the  time  of  the  assessment 
and  return  by  the  assessor,  of  the  aforesaid  personal  property,  the 
amount  of  the  capital  stock  of  the  Carlisle  Bank  paid  in,  was 
223,737  dollars,  and  the  notes  and  bills  discounted  by  the  bank 
were  334,566  dollars  92  cents.  At  the  same  time,  the  said  bank 
was  indebted  to  its  stockholders  as  aforesaid,  and  to  depositors, 
69,000  dollars,  and  for  notes  in  circulation,  together  an  amount 
equal  to  the  said  sum  of  334,566  dollars  92  cents — and  the  said 
60,280  dollars,  the  stock  on  which  the  tax  is  claimed. 

The  dollar  rate  in  assessing  the  tax  by  the  board  of  school  direc- 
tors, was  three  and  three-fourths  of  a  mill  on  real  and  personal 
property,  and  the  tax  assessed  upon  the  personal  property  of  the 
Carlisle  Bank,  was  226  dollars  Scents. 

Upon  the  above  statement  of  facts,  should  the  court  be  of  opin- 
ion that  no  part  of  the  above  tax  can  be  legally  collected,  then 
judgment  to  be  entered  for  defendant.  But  should  the  court  be 
of  opinion  that  said  tax  can  be  legally  collected,  then  judgment  to 
be  entered  for  plaintiffs  for  the  sum  of  226  dollars  5  cents.  But 
should  the  court  be  of  opinion  that  only  the  tax  upon  one  of  the 
aforesaid  sums  can  be  legally  collected,  then  judgment  to  be  en- 
tered for  plaintiffs  for  such  sum  as  may,  in  the  opinion  of  the  court, 
be  legally  collected. 

The  court  below  (Hepburn,  president)  rendered  a  judgment  for 
the  defendant. 

Graham,  for  plaintiff  in  error. 
.  Biddle,  for  defendant  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Two  questions  have  been  made  and  argued  in 
this  case.  First,  is  the  sixty  thousand  dollars  worth  of  the  capital 
stock  in  the  Bank  of  the  United  States  of  Pennsylvania,  and  the 
two  hundred  and  eighty  dollars  worth  of  the  capital  stock  in  the 
Carlisle  Bank,  which  are  all  held  and  owned  by  the  Carlisle  Bank, 
the  defendant  in  error,  taxable,  as  the  property  of  the  bank,  under  the 
provisions  of  the  act  of  the  25th  of  March  1831?  Strand's  Purd.  200. 
Secondly,  if  it  be  held  that  the  bank  cannot  be  lawfully  taxed  for 
such  property,  then  has  not  the  bank  waived  its  right  to  object  now 
to  the  assessment,  and  the  collection  of  the  tax,  by  its  omission  to 
appeal  from  the  assessment  in  the  manner  and  at  the  time  prescribed 
by  the  sixth  section  of  the  act  of  1831,  and  the  provisions  of  the 
act  of  the  llth  of  April  1799,  and  the  several  supplements  there- 
to, to  which  the  said  6th  section  has  reference. 

As  to  the  first  question;  although  it  cannot  be  denied  but  that 
the  bank,  being  a  corporation,  and  therefore  a  person  in  contem- 
plation of  law,  may  be  included  by  the  use  of  the  term  "  person," 
yet,  in  the  construction  of  statutes,  the  terms  or  language  thereof 
are  to  be  taken  and  understood  according  to  their  ordinary  and 
usual  signification,  as  they  are  generally  understood  among  man- 
kind, unless  it  should  appear  from  the  context,  and  other  parts  of 
the  statute,  to  have  been  intended  otherwise;  and  if  so,  the  inten- 
tion of  the  legislature,  whatever  it  may  be,  ought  to  prevail.  There- 
fore, in  the  case  before  us,  the  term  "person"  being  generally 
understood  as  denoting  a  natural  person,  is  to  be  taken  in  that 
sense,  unless  from  the  context,  or  other  parts  of  the  act,  it  appear 
that  artificial  persons,  such  as  corporations,  were  also  intended  to 
be  embraced.  Besides,  it  has  generally,  if  not  universally  been  the 
case,  that  the  legislature  in  passing  acts,  when  it  was  intended  that 
the  provisions  thereof  should  extend  to  corporations  as  well  as  to 
individuals,  designate  specifically,  so  as  to  leave  no  room  for 
doubt.  Here,  however,  nothing  of  the  kind  appears,  nor  is  there 
any  thing  in  any  part  of  the  act  which  goes  to  show  that  a  bank 
was  intended  to  be  comprehended  within  the  meaning  intended  by 
the  legislature  to  be  affixed  to  the  term  "  person."  But  various 
equitable  considerations  are  presented  by  the  tenor  and  several  pro- 
visions of  the  act,  tending  to  show  very  clearly  that  banks  could 
not  have  been  intended  to  be  subjected  to  taxation,  on  account  of 
such  property  as  is  taxed  in  this  case,  being  held  and  owned  by 
them. 

In  the  first  place,  it  is  perfectly  clear,  from  the  first  section  of  the 
act,  that  the  capital  stock  of  the  bank,  as  it  consists  of  shares  sub- 
scribed in  money,  on  which  dividends  are  received  by  the  respect- 
ive holders  thereof,  is  made  taxable  as  the  property  of  such  holders 
as  individuals;  and  whenever  they  can  be  reached,  they  will,  if 
assessed,  be-made  to  pay  the  amount  thereof.  And  it  is  equally 
clear  that  the  capital  stock  of  the  bank  must  be  considered  as  re- 
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presenting  all  the  property  of  the  bank,  whether  it  consists  of  notes, 
bills,  bonds,  mortgages,  judgments  or  debts  owing  to  it,  under  any 
other  form  and  stocks  held  by  it,  either  in  itself  or  in  other  corpo- 
rations. These  things  taken  in  the  aggregate,  make  the  value  of 
all  the  shares  belonging  to  the  individual  holders  thereof;  .and  each 
share  represents  its  proportional  part  of  that  value,  and  is  estimated 
accordingly  in  sales  and  valuations  made  thereof.  By  the  express 
provisions  of  the  same  section,  these  shares  are  to  be  assessed  ac- 
cording to  their  value,  as  the  property  of  the  persons  respectively 
to  whom  they  belong.  Thus  the  sixty  thousand  dollars  worth  of 
stock  in  the  United  States  Bank  of  Pennsylvania,  and  the  two  hun- 
dred and  eighty  dollars  worth  of  stock  in  the  Carlisle  Bank,  all 
held  by  the  Carlisle  Bank  in  its  corporate  capacity,  being  made 
liable  to  taxation,  as  the  property  of  the  respective  owners  of  the 
shares  of  the  capital  stock  therein  held  by  them,  which  shares  re- 
present the  said  sixty  thousand  two  hundred  and  eighty  dollars 
worth  of  stock,  as  well  as  all  the  other  property  of  the  bank,  it 
would  seem  to  be  unjust,  and  certainly  not  equitable,  that  these  sixty 
thousand  two  hundred  and  eighty  dollars  should  be  held  liable  to 
a  second  taxation,  which  must,  if  paid,  come  out  of  the  pockets  in 
effect  of  the  owners  of  the  shares  of  the  capital  stock  in  the  Car- 
lisle Bank,  according  to  the  number* or  amount  thereof  owned  by 
them  respectively,  in  the  latter  form  of  taxation  as  well  as  in  the 
former.  It  would  be  literally  taxing  them  for  the  same  property 
twice,  which  would  seem  to  be  the  very  height  of  injustice;  and, 
therefore,  without  an  express  and  positive  direction  contained  in 
the  act  to  do  so,  such  intention,  so  apparently  unjust,  ought  not  to 
be  imputed  to  the  legislature,  by  a  construction  of  the  act  that  does 
not  even  appear  to  be  the  natural  one.  It  cannot  be,  then,  that 
"  person"  was  intended  by  the  act  to  embrace  the  defendant,  or 
other  corporations  of  the  kind. 

In  order  to  illustrate,  as  well  as  to  evince  still  more  clearly  the 
correctness  of  this  interpretation,  suppose  the  whole  capital  stock  of 
the  bank  had  been  lent,  and  bonds  taken  for  the  repayment  of  it, 
which  were  now  held  and  owned  by  the  bank:  the  stock  would  re- 
present the  value  of  the  bonds;  and  the  stock  and  the  bonds  might 
be  considered  as  convertible;  so  that  by  assessing  the  stock  distri- 
butively  as  the  property  of  the  individual  stockholders,  the  value 
of  the  bonds  would  in  effect  be  assessed  also:  and  the  stockholders, 
by  paying  the  assessment  imposed  upon  the  stock  as  their  indivi- 
dual or  private  property,  may  be  said  to  pay  virtually  the  assessed 
value  of  the  bonds  or  property  of  the  bank.  And  so  it  is  where 
the  whole  capital  stock  of  the  bank,  consisting,  as  it  does  at  first, 
in  the  commencement  of  its  operations,  entirely  of  money  paid  into 
bank  by  the  subscribers  to  it,  is  lent  out  and  invested  in  bills,  notes, 
bonds,  and  stocks  in  other  corporations;  these  bills,  notes,  bonds, 
and  stocks  of  other  corporations,  the  properly  of  the  bank,  and  the 
capital  stock  of  the  bank,  belonging  respectively  to  the  shareholders 
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therein,  represent  their  assessed  value,  so  that  in  assessing  the 
capital  stock  of  the  bank  as  the  property  respectively  of  the  share- 
holders therein,  the  property,  that  is,  the  bills,  notes,  bonds,  and 
stocks  of  other  corporations  belonging  to  the  bank,  may  be  said  lo 
be  assessed:  and  the  stockholders,  in  paying  the  tax  so  assessed 
upon  the  capital  stock  as  their  properly  respectively,  may  be  said 
to  pay  a  tax  upon  the  property  of  the  bank,  consisting  of  the  bills, 
notes,  bonds,  and  stocks  of  other  corporations,  which  are  represent- 
ed in  their  value  and  identity,  as  it  may  be  said,  by  the  capital  stock 
in  the  bank,  held  by  the  stockholders  respectively.  But  if  these 
bills,  notes,  bonds,  and  stocks  of  other  corporations  are  assessed 
again  as  the  property  of  the  bank,  and  such  assessment  paid  by  the 
bank,  then  it  is  perfectly  obvious  that  the  stockholders  are  assessed 
twice  instead  of  once,  for  substantially  the  same  property;  and  they 
in  effect,  too,  are  made  to  pay  both  assessments.  They  are  made 
to  pay  the  first  assessment  on  the  capital  stock  of  the  bank  as  their 
private  property  respectively,  directly  out  of  their  own  pockets. 
And  the  bank  is  made  to  pay  the  second  on  the  bills,  notes,  bonds, 
and  stocks  of  other  corporation^,  as  the  property  of  the  bank, 
but  represented  in  fact  by  the  capital  stock  belonging  to  the  indi- 
vidual stockholders,  upon  which  they  paid  the  first  assessment, 
whereby  the  interest  that  they  have  in  the  bank,  and  the  amount 
that  otherwise  would  be  coming  to  each  of  them  from  the  bank,  is 
reduced  pro  tanto.  Why  did  not  the  plaintiffs  here  also  assess  the 
notes,  bonds,  and  other  securities  held  by  the  bank  for  the  payment 
of  money?  They  might  as  well  have  undertaken  to  do  this,  as  to 
assess  the  bank  for  the  stock  in  question,  which  it  holds.  The  one 
certainly  comes  as  much  within  the  letter,  spirit,  and  meaning  of 
the  act  as  the  other:  and  the  capital  stock  of  the  bank  belonging 
to  the  individual  owners  thereof,  represents  the  latter  in  every  re- 
spect the  same  and  as  fully  as  it  does  the  former. 

All  debts  due  from  solvent  debtors  by  notes,  penal  or  single  bills, 
bonds,  judgments  or  mortgages,  and  stocks  in  corporations,  (wherein 
shares  were  subscribed  in  money,)  and  on  which  any  dividend  or 
profit  is  received  by  the  holder  thereof,  which  are  owned  or  pos- 
sessed by  any  person,  are  made  subject,  by  the  terms  of  the  act, 
to  a  tax  of  one  mill  upon  every  dollar  of  the  value  thereof.  Now 
it  is  perfectly  manifest, that  unless  the  term  "person"  can  be  made 
to  include  banks  and  other  corporations,  the  plaintiffs  had  no  autho- 
rity whatever  to  tax  the  property  in  question,  as  the  property  of  the 
bank.  But  if  "  person"  be  made  to  comprehend  corporations,  then 
the  notes,  penal  and  single  bills,  bonds,  &c.,  of  the  bank  are  all 
liable  to  be  taxed,  as  the  property  of  the  bank,  as  well  as  the  stocks 
held  by  it  in  other  banks  or  corporations,  (wherein  the  shares  have 
been  subscribed  in  money,)  and  on  which  dividends  or  profits  are 
received.  This  conclusion,  however,  though  legitimately  derived 
from  the  premises  attempted  to  be  established  by  the  plaintiffs, 
would  seem  to  lead  to  such  enormous  injustice,  that  they,  as  it  may 
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be  presumed,  were  unwilling  to  carry  it  out  to  its  utmost  extent  in 
practice.  But  then  it  furnishes  a  most  powerful,  if  not  conclusive 
argument  in  the  second  place,  against  giving  to  the  act  such  inter- 
pretation, when  there  is  nothing  in  it  going  clearly  to  show  that 
the  legislature  intended  it.  From  the  case  before  us,  as  stated,  it 
appears  that  at  the  time  of  the  assessment  in  question,  the  bank 
held  notes  and  bills  to  the  amount  of  334,737  dollars;  exceeding  the 
amount  of  the  capital  stock  paid  in  nearly  1 1 1,000  dollars;  for  which 
excess  the  bank  stood  indebted  to  its  depositors  and  the  holders  of 
its  notes.  Hence,  according  to  the  construction  contended  for  by 
the  counsel  for  the  plaintiffs,  thn  capital  stock  of  the  bank  would 
be  liable,  as  the  property  of  the  stockholders,  to  pay  one  assessment: 
the  bills  and  notes  of  an  equal  amount,  taken  for  the  capital  upon 
its  being  lent  out,  liable  to  pay  a  second  assessment,  as  the  property 
of  the  bank:  and  again,  in  addition  to  these  two  assessments,  the 
bank  upon  the  same  principle  would  be  liable  to  pay  a  third  assess- 
ment, upon  the  excess  of  111,000  dollars,  as  property  held  by  it, 
though  it  owed  every  cent  of  the  amount  to  its  depositors  and  note 
holders.  Thus  the  effect  of  such  interpretation  of  the  act  would  be 
to  make  the  same  property  pay  assessments  in  amount  upon  a  sum 
or  estimate  exceeding  the  real  value  of  it  nearly  threefold.  But 
in  truth  a  bank  cannot  be  said  to  be  the  real  owner  of  any  thing 
which  it  holds  or  has  in  possession;  all  belongs  either  to  the  stock- 
holders or  its  depositors  and  note-holders.  It  stands  a  debtor  for 
all  that  it  can,  in  any  sense  be  said  to  own  or  have  any  control 
over;  so  that  it  would  seem  to  be  impossible  to  tax  the  bank  and 
its  stockholders,  without  assessing  both  the  creditor  and  the  debtor; 
a  thing  which  could  never  have  been  contemplated  or  intended  by 
the  legislature.  It  may  be,  and  it  is  even  probable,  that  it  is  so, 
that  all  the  stockholders  of  the  bank  may  not  be  within  the  reach 
of  the  plaintiffs,  so  as  to  be  assessed  and  made  to  pay  the  amount 
thereof,  but  then  that  will  furnish  no  reason  for  dealing  unjustly 
with  those  who  are  within  their  power  and  can  be  come  at. 

We  come  now  to  the  second  question,  Can  the  plaintiffs  lawfully 
collect  the  tax  in  question?  Having  shown  that  corporations  are 
not  comprehended  within  the  terms  of  the  act  under  which  the 
proceeding  in  question  was  had,  nor  even  named  or  mentioned 
therein;  and  that  the  plaintiffs,  therefore,  had  no  power  or  authority 
whatever  to  assess  the  defendant,  it  would  seem  to  follow  not  only 
as  a  natural,  but  necessary  and  inevitable  corollary  that  that  which 
could  not  be  lawfully  assessed  for  want  of  jurisdiction,  could  not 
be  lawfully  levied  or  collected.  The  rule  of  the  common  law, 
which  is  the  only  one  applicable  here,  seems  to  be,  that  the  pro- 
ceedings of  a  court  having  no  jurisdiction  are  void;  and  trespass 
will  lie  against  the  officer,  who  either  takes  the  person  or  the  pro- 
perty o/  him,  against  whom  he  has  the  process  of  such  court  com- 
manding him  to  do  so.  1  Sulk.  202;  2  Dall.  122;  Papillon  v.  Buck- 
ner,  Hardr.  478;  Terry  v.  Huntingdon,  Ibid.  4SO;  Cruise  v.  Withers, 
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3  Cran.  331.     The  bank,  after'having  been  notified  of  the  intention 
of  the  plaintiffs  to  assess  it,  and  of  the  time  and  place  of  holding 
the  court  of  appeal,  under  the  direction  of  the  6th  section  of  the 
act  of  1831,  for  the  purpose  of  giving  relief  to  such  as  were  about 
to  be  assessed  improperly,  might  have  appeared  and  objected  to 
being  assessed;  and  it  is  possible  too,  that  the  plaintiffs, upon  hear- 
ing the  objection  and  the  reasons,  which  might  have  been  advanced 
in  support  of  it,  would  have  been  convinced  that  they  had  no  au- 
thority to  assess  the  bank,  and  accordingly  have  desisted  therefrom; 
or  it  may  be  that  the  plaintiffs  would  still  have  continued  to  enter- 
tain the  opinion  that  they  had  jurisdiction  over  the  bank,  and 
authority  to  assess  and  levy  the  amount  thereof  from  it.     Then 
what  was  the  bank  to  do?     Was  it  bound  to  abide  by  such  deci- 
sion?    No  appeal  is  given  by  any  of  the  acts  having  relation  to 
this  subject,  from  the  decision  of  the  court  of  appeal  to  any  other 
or  higher  tribunal;  so  that  the  only  remedy  which  remained  to  the 
bank  in  such  case,  would  seem  to  have  been  that  which  is  given 
by  the  common  law,  that  makes  all  those  trespassers,  who  shall 
proceed  without  jurisdiction,  to  molest  either  the  person  or  the 
property  of  the  party,  and  enables  him  when  injured  thereby  to 
recover,  by  means  of  an  action  of  trespass,  a  compensation  equal 
in  amount,  at  least,  to  the  value  of  the  damages  sustained.     Seeing 
the  bank  is  not  comprehended  by  the  language  or  terms  used  in 
any  part  of  the  act  giving  the  plaintiffs  authority  to  make  and  levy 
assessments,  it  was  not  bound  to  pay  any  regard  to  the  notice  given 
to  it  of  the  intention  to  assess  it,  and  of  the  court  of  appeal  that 
was  about  to  be  held.     The  bank  is  not  embraced  by  any  general 
or  special  terms  employed  in  the  act,  and  afterwards  exempted  from 
the  operation  of  them  by  an  exception  inserted  therein  in  its  favour. 
The  language  and  terms  of  the  act  denote  and  comprehend  merely 
a  certain  class  of  persons,  who  are  to  be  taxed  by  the  plaintiffs, 
that  is,  natural  or  private  persons,  and  not  political  or  artificial;  so 
that  the  plaintiffs  cannot  be  considered  as  having  any  manner  of 
excuse  for  assessing  the  defendant;  such  as  that  they  had,  by  the 
general  terms  of  the  act,  jurisdiction  given  to  them  over  all  persons, 
of  every  description,  political  as  well  as  natural,  and  that  the  bank, 
if  exempted  from  the  general  operation  of  the  act,  could  only  claim 
to  be  so  by  virtue  of  some  special  exception  contained  in  it;  and, 
therefore,  ought  to  have  appeared  and  shown  it  in  due  time,  before 
the  court  of  appeal.     Indeed  it  is  not  very  probable  that  the  bank 
would  have  gained  a  decision  in  its  favour  from  the  court  of  appeal, 
even  if  it  had  appeared  there,  or  otherwise  the  board  of  directors 
would  have  granted  the  bank  relief,  under  the  provision  contained 
in  the  6th  section  of  the  act  of  1536,  which  seems  to  be  sufficient 
to  authorise  the  correction  of  any  mistake  which  shall  happen  in 
making  assessments.    The  words  of  this  provision  are,  "  The  board 
of  directors  of  each  district  shall  have  the  right,  at  all  times,  to 
make  such  abatement  or  exoneration  for  mistakes, indigent  persons, 


296  SUPREME  COURT  [Harrisburg 

[School  Directors  v.  Carlisle  Bank.] 

unseated  lands,  &c.,  as  to  them  shall  appear  just  and  reasonable." 
Certainly  it  was  a  mistake,  of  the  very  grossest  kind  too,  to  assess 
one  not  liable  to  be  assessed  at  all  in  any  shape  or  form — no  greater 
mistake  could  well  have  been  committed;  and  it  would  be  an  im- 
putation against  the  good  sense  of  the  legislature  to  say  that  only 
the  smaller  and  less  important  mistakes  were  intended  to  be  cor- 
rected at  any  time  by  the  board  of  directors;  and  that  the  greater 
and  more  serious  ones  should  remain  and  prevail  against  the  rights 
of  the  party  injured  and  complaining. 
Judgment  affirmed. 


* 


Mentzer  against  Menor. 


A  judicial  sale  of  land  does  not  divest  it  of  the  lien  of  a  recognizance  entered 
into  to  secure  the  widow's  interest,  in  a  proceeding  in  partition  in  the  orphans' 
court,  either  as  to  the  amount  payable  to  the  widow  during  her  lifetime,  or  to 
the  heirs  after  her  death. 

ERROR  to  the  common  pleas  of  Franklin  county. 

Joseph  Menor  and  wife,  for  the  use  of  Jacob  Welsh,  executor  of 
Catherine  Mentzer,  against  the  administrator  of  Daniel  Mentzer, 
with  notice  to  Barbara  Snowberger,  terre-tenant. 

Scire  facias  sur  recognizance  and  special  verdict. 

David  Mentzer  died  in  1818  intestate,  seised  in  fee  of  a  large 
real  estate;  a  partition  and  valuation  were  had  of  the  same,  and 
in  October  1818,  Daniel  Mentzer,  son  of  the  intestate,  took  purpart 
third  at  the  valuation,  and  entered  into  recognizance  to  the  widow, 
Catherine,  and  the  other  heirs,  for  their  respective  shares,  and 
amongst  them  to  Joseph  Hone  and  Elizabeth,  his  wife,  and  Joseph 
Menor  and  Catherine,  his  wife;  said  Elizabeth  and  Catherine  being 
daughters  of  said  David  Mentzer,  the  intestate. 

Daniel  Mentzer,  the  son,  died  intestate.  In  1S27,  Joseph  Hone 
and  wife  issued  a  scire  facias  against  John  Bittenger,  administrator 
of  Daniel  Mentzer,  on  said  recognizance,  with  notice  to  terre-ten- 
ants,  for  the  first  part  payable,  and  obtained  judgment.  A  fieri 
facias  was  issued  on  this  judgment,  at  the  suit  of  Hone  and  wife, 
and  levied  on  the  tract  of  land  taken  by  said  Daniel  at  the  valua- 
tion. 

A  vendilioni  exponas  was  issued  to  August  term  1828,  and  the 
same  was  sold  at  sheriffs  sale  on  the  13th  of  August  1828,  to  Jo- 
seph Hone,  the  plaintiff,  for  800  dollars.  Auditors  were  appointed, 
and  the  said  purchase-money,  raised  by  said  sheriffs  sale,  was 
apportioned  amongst  the  recognizance  creditors  of  said  Daniel. 
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Catherine,  the  widow,  received  a  portion  in  her  own  right,  for 
what  was  before  due  her  as  widow,  and  also  as  assignee  of  Joseph 
Menor  and  wife,  on  the  recognizance  of  said  Daniel  to  said  Menor 
and  wife. 

Catherine  Mentzer,  widow,  died  in  March  1834,  having  made 
her  will  and  appointed  Jacob  Welsh  her  executor.  A  .scire  facias 
issued  to  August  term  1838,  on  the  recognizance  of  said  Daniel 
Mentzer  to  Joseph  Menor  and  wife,  for  the  use  of  Catherine  Ment- 
zei  Js  executor,  against  J.  Bittinger,  administrator  of  Daniel  Ment- 
zer, with  notice  to  terre-tenants  of  said  land,  sold  at  sheriff's  sale  to 
Joseph  Hone  in  1828,  and  since  sold  and  conveyed  by  said  Hone 
and  wife  to  Barbara  Snowberger,  and  for  the  purpose  of  recover- 
ing the  money  payable  at  the  death  of  the  widow  to  Menor  and 
wife. 

The  court  below  (Thompson,  president)  rendered  a  judgment 
for  the  plaintiff. 

Chambers  and  McCulloh,  for  plaintiff  in  error,  cited  1  Penn. 
Rep.  312;  4  Watts  397. 

Brady  and  Denny,  contra,  cited  2  Penn.  Rep.  355;  3  Rawle 
127,  183;  1  Watts  259. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  case  stated,  raises  the  question,  whether  in  case 
a  man  dies  intestate  leaving  lauds  and  children  and  a  widow,  and 
the  land  is  found  not  suitable  for  division,  and  is  appraised  and 
taken  by  one  of  the  children  at  the  appraisement,  and  he  enters  into 
recognizance  to  pay  the  interest  of  one-third  to  the  widow  during 
her  life,  and  the  principal  to  the  other  heirs  at  her  death,  and  also 
enters  into  another  recognizance  to  pay  the  other  heirs  their  respec- 
tive shares  of  the  other  two-thirds  within  one  year;  and  the  child  to 
whom  the  land  is  decreed  is  sued  on  this  last  recognizance,  or  for 
some  other  personal  debt  due  by  himself,  and  the  land  is  levied 
on  and  sold,  the  purchaser  at  such  sheriff's  sale  takes  the  land 
discharged  from  the  recognizance  given,  to  secure  the  interest  to 
the  widow  on  one-third  of  valuation,  and  to  pay  the  principal  of  that 
one-third  to  the  other  heirs  at  her  death? 

The  decisions  of  this  court  in  Willard  v.  Morris,  2  Rawle  56;  and 
in  M'Lanahan  v.  Weyant,  1  Penn.  112;  Fisher  v.  Esseg,  2  Rawle. 
ItiO;  Corporation  v.  Wallace,  3  Rawle  127;  in  all  of  which  it  was 
settled  that  a  sale  by  a  sheriff  of  land  in  execution,  passed  it  to  the 
purchaser  clear  of  incuinbrances  from  mortgages,  judgments,  or 
other  liens,  except  in  certain  cases  specified  or  alluded  to  in  all 
those  cases,  would  seem  to  have  settled  the  law  as  a  general  rule, 
and  to  an  extent  sufficient  for  this  case,  to  have  settled  the  excep- 
tions to  the  rule.  It  was  with  some  surprise  we  heard  those  decis- 
ions spoken  of  as  an  innovation  of  the  practice  in  this  state.  With 
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the  exception  of  a  particular  section  of  the  state  where  a  much  re- 
spected gentleman  presided  as  judge,  and  those  lawyers  in  that  dis- 
trict who,  from  the  weight  of  the  judge's  character,  adopted  his 
opinions  without  examination,  there  was  no  difference  of  opinion 
in  the  bar  or  on  the  bench,  in  the  eastern  part  or  middle  of  the 
state.  When  Judge  Brackenridge,  who  had  practised  only  in  the 
west,  came  on  the  bench  of  the  Supreme  Court,  and  intimated, 
as  he  often  did,  that  a  purchaser  of  land  at  sheriff's  sale,  held  sub- 
ject to  all  prior  liens,  whether  by  recognizance,  mortgage,  or  judg- 
ment, it  was  a  matter  of  great  surprise,  and  the  subject  of  frequent 
conversation  among  the  profession,  and  I  never  heard  but  one 
opinion  as  to  what  the  law  had  been  arid  was.  No  decision  of  any 
court  gave  countenance  to  the  sale  being  subject  to  lien.  At  length 
some  of  those  who  had  been,  and  were  lending  money  on  mort- 
gage, began  to  talk  of  a  mortgage  prior  to  the  judgment,  on  which 
the  land  was  sold,  being  an  exception.  The  late  chief  justice,  who 
seldom  gave  an  opinion  beyond  the  case  before  him,  once  or  twice 
spoke  of  the  subject  as  not  settled  by  judicial  decision.  His  opinion 
was,  however,  well  known  to  all  who  knew  much  of  him.  The 
subject,  although  much  talked  about,  was  never  acted  upon  in  court 
in  any  but  one  way.  At  length  in  Guerny,  Executor,  v.  Alexander, 
14  Serg.  Sf  JRawle,  a  decision  was  made  that  a  purchaser  at  she- 
riff's sale  held  subject  to  prior  judgments;  this  was  promptly  reversed 
in  the  supreme  court,  and  there  was  no  longer  any  doubt  about  the 
opinion  of  the  chief  justice.  I  refer  the  younger  members  of  the 
profession  to  Corporation  v.  Wallace,  3  Rawh  127,  as  to  this  whole 
subject,  the  rule  and  its  exceptions. 

It  was,  however,  agreed  here  as  if  what  was  there  and  in  many 
other  cases  stated  as  exceptions,  had  once  been  the  rule,  and  this 
led  to  the  preceding  observations. 

They  fully  established  that  a  sheriff's  sale  gave  the  lands  to  the 
purchaser  discharged  from  prior  liens.  This,  however,  was  stated 
as  the  general  rule  of  law,  but  if  it  was  not  stated  in  all  the  cases, 
it  was  in  most  of  them,  that  there  were  exceptions,  and  the  interest 
of  a  widow  in  the  estate  of  an  intestate  for  her  third  of  the  interest 
of  the  valuation  money,  was  often  mentioned  as  one  of  the  excepted 
cases. 

In  M'Lanahan  v.  Weyant,  I  Penn.  Rep.  Ill,  the  general  rule 
is  stated,  that  a  sheriff's  sale  divests  all  liens,  except  in  cases  de- 
pending on  special  and  peculiar  circumstances. 

In  Corporation  v.  Wallace,  3  JRawle  127,  the  whole  subject  was 
fully  considered,  and  the  law  so  settled  as  not  to  be  considered  open 
to  future  dispute,  but  it  is  there  said  by  the  chief  justice:  "  where 
an  incumbrance  cannot  for  any  cause  be  satisfied  out  of  the  pur- 
chase money,  it  remains  a  charge  on  the  land."  And  again,  in  p. 
130,  speaking  of  the  case  of  Repple  v.  Repple,  he  says,  "  the  nature 
of  the  incumbrance  (a  provision  for  the  support  of  two'idiot  daugh- 
ters during  their  lives)  was  such  as  to  preclude  it  from  being  de- 
ducted from  the  purchase-money." 
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It  has  been  argued  here,  that  a  sale  on  a  judgment  obtained  on  a 
recognizance  given,  by  the  child  taking  the  intestate's  lands  at  the 
appraised  value,  to  the  other  heirs  for  the  two  thirds  of  the  appraised 
value,  payable  in  one  year,  differs  from  a  sale  on  any  other  suit  or 
judgment.  I  do  not  recognise  any  difference  (except  that  enacted 
by  act  of  assembly  since  183^,  in  favour  of  the  first  mortgage)  be- 
tween a  judgment  based  on  a  recognizance,  on  simple  contract,  so 
far  as  relates  to  the  effect  of  a  sheriff's  sale  in  giving  the  property 
clear  of  prior  liens.  But  if  there  is  or  was  any  difference,  the  very 
case  has  occurred  and  been  decided  on  by  this  court.  See  Medlar 
v.  AHenbaugh,  2  Penn.  Rep.  355,  which  puts  the  matter  on  the  true 
principle,  viz.,  the  positive  direction  of  the  act  of  assembly,  that 
where  the  land  is  taken  at  the  appraisement  by  any  one  of  the 
heirs,  the  one-third  of  the  price  shrill  remain  charged  on  the  land, 
and  the  interest  be  paid  to  the  widow  during  her  life,  and  the  prin- 
cipal to  the  heirs  after  her  death.  And  it  decides  further,  that  so 
positive  is  this  provision  of  the  law,  that  it  remains  in  force,  al- 
though the  orphans'  court  direct  a  bond  to  be  given  to  the  widow, 
instead  of  taking  a  recognizance  to  secure  to  her  theinterest  of  one- 
third  of  the  purchase-money,  and  the  payment  of  the  principal  of 
that  one-third  to  the  other  heirs  after  her  death.  To  have  provided 
that  the  purchaser  at  sheriff's  sale  should  pay  the  principal  of  this 
one-third  at  the  time  of  the  sale,  and  yet  continue  to  pay  the  widow 
the  interest  for  her  life,  is  so  strange  and  preposterous,  that  nothing 
but  the  most  express  terms  could  induce  us  to  suppose  any  law  so 
intended. 

It  will  be  found  that  this  subject  has  been  considered  in  this 
court  repeatedly,  Pidrack  v.  Bye,  2  Penn.  Rep.  183,  and  Fisher  v. 
Kean,  I  Watts  259,  where  it  is  said  this  lien  can  only  be  disturbed 
by  a  mortgage  or  judgment  which  attached  in  the  life  of  the  dece- 
dent, and  which  overreaches  all  rights  which  did  not  accrue  until 
after  his  death;  and  repeats  the  doctrine  in  Medlar  v.  Allenbangh, 
that  it  must  remain  a  lien  during  the  widow's  life,  and  be  paid  by 
the  child  to  whom  the  land  was  allotted,  or  by  his  heirs  or  assigns, 
to  the  other  heirs  at  her  death. 

In  Knaceb  v.  Essig,  2  Watts  282,  the  same  doctrine  is  laid  down, 
explained  and  enforced.  And  in  4  Watts  397,  the  law  and  reason 
of  it  is  again  recognized,  explained,  and  enforced. 

It  is  time  this  matter,  I  mean  the  continuing  lien  of  the  widow's 
dower,  or  rather  interest  in  one-third  of  the  appraised  value  of  the 
land  of  a  deceased  intestate,  was  at  rest.  If  it  is  not  swept  away 
by  the  debts  of  the  decedent,  incurred  in  his  lifetime,  it  cannot  be 
destroyed  by  any  acts  of  the  heirs  after  the  lands  have  been  valued 
and  taken  at  the  appraisement.  The  widow  may  release  her  inte- 
rest, and  the  heirs  their  interest,  but  neither  her  interest  nor  that  of 
the  heirs  in  this  third,  can  be  swept  away  and  applied  to  pay  the 
debts  of  the  child  who  took  the  land  at  the  appraisement,  but  in 
whose  hands  it  was,  by  the  clearest  expressions,  subject  to  pay  the 
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•widow  the  interest  on  one-third  of  the  valuation,  and  to  pay  that 
third  to  the  othor  heirs  after  tier  death. 
Judgment  affirmed. 


Shultz  against  Chambers. 

It  is  not  a  sufficient  reason  to  arrest  a  judgment  in  an  action  of  slander,  that 
the  innuendo  enlarges  the  natural  meaning  of  the  words  spoken. 

The  words  "  He  had  the  money,  for  he  hunted  for  it,  and  was  seen  there 
where  the  money  was  deposited,"  although  not  of  themselves  actionable  with- 
out the  aid  of  a  colloquium,  yet  when  connected  with  another  count  in  the  de- 
claration, in  which  a  colloquium  ia  stated,  by  a  distinct  reference,  a  verdict  and 
judgment  upon  both  is  good. 

ERROR  to  the  common  pleas  of  Jldams  county. 

Henry  Chambers  against  John  Shultz.  This  was  an  action  of 
slander,  in  which  the  declaration  consisted  of  three  counts.  After 
the  usual  commencement,  they  thus  concluded: 

First  count. — Heretofore,  to  wit,  on  the  20th  day  of  December 
A.  D.  1837,  at  the  county  aforesaid,  in  a  certain  discourse  which 
the  said  defendant  then  and  there  had  of  and  concerning  the  said 
plaintiff,  in  the  presence  and  hearing  of  one  Joseph  Miller,  and  of 
divers  good  and  worthy  citizens  of  this  commonwealth,  then  and 
there,  in  the  presence  and  hearing  of  the  said  last  mentioned  citi- 
zens, falsely  and  maliciously  spoke  and  published  of  and  concerning 
the  said  plaintiff,  in  the  German  language,  the  false,  scandalous, 
malicious  and  defamatory  words  following,  that  is  to  say:  "  Dn  hast 
die  Kuty  ihre  gelt  gestohlen,  -and  ich  kun  es  pruven."  Which 
said  false,  scandalous,  malicious  and  defamatory  words,  are  to  the 
purport  and  meaning  following,  in  the  English  language — "  You 
stole  Katy's  money  anil  I  can  prove  it"  Thereby  then  and 
there  meaning  that  the  said  plaintiff  had  been  and  was  guilty  of  the 
crime  of  larceny,  and  that  the  said  defendant  could  prove  it — which 
said  words  were  then  and  there  understood  by  the  persons  in  whose 
presence  and  hearing  the  same  was  spoken. 

Second  count. — And  whereas  also  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  said  defendant  as  hereinafter 
mentioned,  it  had  been  alleged  that  certain  money  of  one  Catharine 
Chambers,  to  wit,  the  sum  of  100  dollars,  had  been  and  was  felo- 
niously stolen,  taken  and  carried  away,  to  wit  at  the  county  afore- 
said; and  afterwards,  to  wit  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  in  a  certain  other  discourse  which  the  said  de- 
fendant then  and  there  had  of  and  concerning  the  said  plaintiff  and 
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of  and  concerning  the  theft  of  the  said  money,  in  the  presence  of 
other  divers  good  and  worthy  citizens  of  this  commonwealth,  the 
said  defendant  further  contriving  and  intending  as  aforesaid,  then 
and  there  in  the  presence  and  hearing  of  the  said  last  mentioned 
citizens,  falsely  and  maliciously  spoke  and  published  of  and  concern- 
ing the  said  plaintiff,  and  of  and  concerning  the  theft  of  the  said 
money,  the  false,  scandalous,  malicious  and  defamatory  words  fol- 
lowing, that  is  to  say:  "  You  (meaning  the  said  plaintiff)  took 
Katy's  money  out  of  the  hole;  you  robhed  the  gal,  and  if  you  don't 
give  her  back  the  money,  you  shall  answer  for  it  at  the  last  day." 
The  said  defendant  thereby  then  and  there  meaning  that  the  said 
plaintiff  had  been  and  was  guilty  of  the  crimes  of  larceny  and 
robbery. 

Third  count. — And  afterwards,  to  wit  on  the  day  and  year  afore- 
said, at  the  county  aforesaid,  in  a  certain  other  discourse  which  the 
said  defendant  then  and  there  had  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the  theft  of  the  said  money,  in  the 
presence  of  other  divers  good  and  worthy  citizens  of  this  common- 
wealth, the  said  defendant,  further  contriving  and  intending  as 
aforesaid,  then  and  there,  in  the  presence  and  hearing  of  the  said 
last  mentioned  citizens,  falsely  and  maliciously  spoke  and  published 
of  and  concerning  the  said  plaintiff,  and  of  and  concerning  the  theft 
of  the  said  money,  the  false,  scandalous,  malicious  and  defamatory 
words  following,  that  is  to  say:  "  He  (meaning  the  said  plaintiff) 
had  the  money,  (meaning  the  money  that  had  been  stolen)  for  he 
(meaning  the  said  plaintiff)  hunted  for  it,  and  was  seen  there  where 
the  money  was  deposited."  Thereby  then  and  there  meaning  that 
the  said  plaintiff  had  feloniously  taken  and  carried  away  the  said 
money. 

By  means  of  the  speaking  and  publishing  of  which  said  several 
false,  scandalous,  malicious,  and  defamatory  words,  &c.  &c.  (Con- 
clusion in  the  common  form,  without  an  allegation  of  special 
damage.) 

The  jury  found  a  verdict  for  the  plaintiff  for  one  hundred  dollars 
damages;  and  upon  a  motion  in  arrest  of  judgment  for  the  insuffi- 
ciency of  the  declaration,  the  court  below  (Durkee,  president)  en- 
tered judgment  on  the  verdict  generally,  on  all  the  counts. 

Errors  assigned. 

1.  The  court  of  common  pleas  erred  in  entering  judgment  on  the 
verdict  in  favour  of  the  plaintiff.    The  finding  of  the  jury  is  general 
upon  the  three  counts  in  the  declaration,  and  the  third  count  is 
defective. 

2.  The  words,  as  laid  in  the  third  count,  are  not  actionable;  and 
there  is  no  inducement,  and  no  colloquium,  by  reference  to  which 
the  words  can  be  rendered  actionable. 

3.  The  innuendo,  in  the  second  count,  is  found  by  the  verdict  to 
be  true,  which  is  impossible,  under  the  circumstances  previously 
stated,  and  reference  to  the  alleged  charge  made  by  the  defendant 
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against  the  plaintiff,  as  set  forth.     No  robbery  could  in  law  or  in 
fact  have  been  perpetrated;  nor  do  the  words  indicate  a  larceny. 

4.  The  terms  of  the  innuendo  in  the  second  count,  are  inconsistent 
and  contradictory:  the  same  words  could  not  impute  both  the  crime 
of  robbery  and  of  larceny. 

5.  The  innuendo  in  the  the  second  count  enlarges  and  extends  the 
offence  far  beyond  the  charge,  as  previously  laid  in  the  same  count. 

6.  The  words  in  the  second  count,  as  laid,  are  not  actionable. 

7.  The  words  in  the  first  count,  as  laid,  are  not  actionable. 

8.  It  is  not  distinctly  averred  in  the  first  count,  that  the  German 
words  spoken  were  understood^  by  the  persons  present. 

Srnyser  and  Reed,  for  plaintiff  in  error,  cited  2  Esp.  N.  P.  99,  512; 
Stark,  on  Stan.  217,  295;  1  Bin.  542;  1  Chit.  PI.  344;  5  Johns. 
211;  3  Rawle  256;  5  Johns.  476. 

Cooper,  contra,  cited  1  Watts  23;  5  Johns.  435;  3  Bin.  515; 
Cowp.  275;  Bl.  Rep.  959;  7  Serg.  §>  Rawle  449;  2  Watts  17;  * 
Watts  352;  30  Com.  L.  Rep.  422. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  words  laid  in  the  second  count  are  actionable 
without  the  aid  of  the  colloquium  and  innuendo,  as  they  impute  to 
the  plaintiff  the  commission  of  the  crime  of  larceny.  "You  (mean- 
ing the  plaintiff)  took  Katy's  money  out  of  the  hole;  you  robbed 
the  gal,  and  if  you  don't  give  her  back  her  money  you  shall  an- 
swer for  it  at  the  last  day."  The  plaintiff  is  charged  with  an 
offence,  viz:  the  felonious  taking  and  carrying  away  the  money  of 
another,  deposited  in  a  particular  place.  The  word  robbed  is  not 
used  in  its  technical  sense,  but  must,  according  to  its  general  mean- 
ing, be  taken  as  a  charge  of  larceny,  and  an  imputation  of  that  de- 
scription of  offence  to  the  plaintiff.  But  in  the  innuendo  the  words 
are  explained  as  a  charge  of  1-irceny  and  robbery,  and  it  is  urged 
that  the  count  is  bad,  because  the  innuendo  has  carried  the  words 
beyond  their  natural  import.  But  that  this  is  no  cause  for  arrest- 
ing the  judgment  is  decided  in  3  Walts  21. 

That  was  an  action  of  slander,  in  which  the  declaration  set  out 
that  the  defendant  had  charged  the  plaintiff  with  having  had  a 
criminal  connection  with  a  woman,  but  omitted  to  state  that  the 
plaintiff  was  a  married  man,  and  the  innuendo  explained  the  words 
to  mean  that  the  defendant  had  charged  the  plaintiff  with  adultery. 
A  judgment  for  the  plaintiff  was  held  good,  although  it  was  truly 
objected  that  the  words  laid  imputed  fornication  merely,  and  the 
innuendo  explained  this  to  be  a  charge  of  adultery.  The  answer 
to  the  argument,  that  the  charge  of  adultery  was  the  ostensible 
cause  of  action,  and  that  it  must  be  presumed  that  it  was  for  this 
injury  the  jury  gave  the  damages.  The  court,  after  acknowledging 
the  full  force  of  the  objection,  say,  that  it  is  notorious  that  juries 
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are  governed  by  the  case  proved,  instead  of  the  case  laid.  It  is  not 
too  much  to  presume,  that  the  jury  gave  damages  for  the  cause  of 
action  laid  in  that  respect  in  which  alone  it  was  maintainable.  Here 
the  action  could  be  sustained  only  as  a  charge  of  larceny;  and  it 
would  be  doing  no  violence  to  the  justice  of  the  case  to  suppose 
that  it  was  for  that  alone  the  damages  were  given,  and  to  reject  the 
other  as  surplusage.  We  must  take  it  that  the  damages  are  nearly 
commensurate  to  the  injury,  as  otherwise  the  court  would  have  re- 
lieved the  defendant  on  a  motion  for  a  new  trial.  It  has  ceased  to 
be  the  practice  to  arrest  judgments  in  actions  for  slander  on  frivo- 
lous and  technical  objections.  While  the  court  should  take  care 
not  to  encourage  such  actions,  yet  a  very  nice  adherence  to  form 
may  throw  too  many  difficulties  in  the  way,  to  render  it  a  safe  and 
certain  mode  of  redress  for  one  of  the  greatest  injuries  a  person 
can  receive.  Unless  the  party  has  some  redress  for  an  injury  to 
his  character  and  reputation,  we  cannot  blarne  him  if  he  resorts  to 
personal  violence,  arid  this  it  is  the  duty  of  all  civilized  communi- 
ties, as  far  as  possible,  to  avoid.  But  considering  this  as  an  impu- 
tation of  two  distinct  offences,  I  can  perceive  no  reason  why  they 
may  not  be  joined  in  the  same  count;  and  where  the  slanderous 
words  are  spoken  at  the  same  time,  this  would  seem  to  be  the  pro- 
per mode  of  declaring,  although  it  may  be  otherwise  where  uttered 
at  different  times,  and  plainly  and  distinctly  relating  to  distinct  and 
different  transactions. 

The  words,  "  He  had  the  money,  for  he  hunted  for  it,  and  was 
seen  there  where  the  money  was  deposited,"  are  not  actionable 
without  the  aid  of  a  colloquium.  But  the  key  to  the  meaning  is 
furnished  by  the  colloquium  to  the  second  count,  which  the  plead- 
ing incorporates  into  the  third  count,  by  a  plain  and  distinct  re- 
ference. And  this  helps  the  third  count,  which,  without  its  aid, 
would  be  bad.  Taken  in  connection  with  that  count,  it  appears 
the  words  were  spoken  in  a  conversation  in  which  it  was  alleged 
that  certain  money  of  one  Catherine  Chambers  had  been  feloni- 
ously taken  and  carried  away.  These  words  the  innuendo  explains 
to  mean  that  the  defendant  charged  the  plaintiff  with  having  felo- 
niously taken  and  carried  away  the  money  referred  to  in  the  col- 
loquium. And  this  is  strictly  correct,  for  the  office  of  an  innuendo 
is  to  elucidate  the  words  spoken,  by  connecting  them  with  the  sub- 
ject to  which  they  refer,  and  averring  their  meaning.  They  must 
not  be  contradictory,  it  is  true,  but  here  I  can  perceive  nothing  ex- 
cept in  explanation  of  the  natural  import  of  the  word,  when  taken 
in  connection  with  the  subject  matter,  in  reference  to  which  they 
were  spoken;  and  this  the  jury  have  found. 

Judgment  affirmed. 
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Harrisburg  Bank  against  Forster. 

It  is  a  good  cause  of  challenge  to  a  juror  that  he  is  the  tenant  of  one  of  the 
plaintiffs. 

In  an  action  against  the  maker  of  a  note,  by  the  holder,  whether  the  endorser 
be  a  competent  witness  for  the  defendant,  depends  upon  the  character  of  the 
evidence  which  he  is  to  give;  he  is  incompetent  to  establish  a  want  of  conside- 
ration for  the  note,  but  it  seems  he  would  be  competent  to  prove  a  direct  pay- 
ment of  it  by  the  maker. 

In  an  action  by  the  holder  of  a  note  against  the  maker,  a  check  drawn  by  the 
defendant  on  the  bank,  is  not  competent  evidence,  without  previously  showing 
that  the  drawer  of  it  had  funds  with  which  to  pay  it. 

It  is  error  for  a  court  so  to  charge  the  jury  upon  matters  of  fact,  as  to  mislead 
them  from  the  true  point  of  inquiry. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

The  Harrisburg  Bank  against  John  E.  Forster.  This  was  an 
action  of  debt  upon  a  promissory  note  of  John  E.  Forster  to  John 
Forster,  endorsed  to  the  plaintiff,  dated  5i2d  of  August  1834,  for  700 
dollars,  at  ninety  days. 

A  jury  being  called  in  this  cause,  the  defendant  challenged  Josiah 
Jones,  a  juror,  for  cause,  because  he  is  a  tenant  occupying  the  land 
of  Thomas  Elder,  who  is  a  stockholder  in  the  Harrisburg  Bank — 
tenant  from  year  to  year  on  shares. 

To  which  challenge  the  plaintiff  objected,  that  this  is  not  a  ground 
of  challenge,  unless  in  ejectment  for  the  land  occupied  by  the  ten- 
ant. Whereupon,  the  court  sustained  the  challenge.  To  which 
the  plaintiff  excepted. 

Defendant  then  offered  the  deposition  of  John  Forster,  and  to 
accompany  it  with  proof,  that  the  sum  of  6000  dollars  was  paid  to 
the  Harrisburg  Bank  and  placed  to  the  credit  of  John  E.  Forster, 
on  the  13th  of  December  1833,  and  that  the  note  sued  for  is  one 
given  in  renewal  of  a  note  then  held  by  said  bank,  wherein  John 
E.  Forster  was  drawer  and  John  Forster  endorser. 

Plaintiff  objected  to  the  competency  of  the  witness,  because  a 
verdict  in  this  suit  would  be  evidence  in  the  next  suit,  which  is 
brought  on  the  same  note  against  witness  as  endorser,  and  because 
the  witness  is  interested.  An  endorser  on  a  negotiable  note,  actu- 
ally negotiated,  is  an  incompetent  witness.  The  negotiation  re- 
ferred to  by  witness  is  long  before  the  date  of  this  note,  irrelevant, 
and  not  evidence  under  the  plea  of  payment.  Plaintiff  has  no 
notice  of  matters  contained  in  this  offer.  Which  objections  the 
court  overruled  and  admitted  the  evidence.  To  which  opinion  the 
plaintiff  excepted. 
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City  of  Pittsbnrg,  Allegheny  county,  ss. — In  pursuance,  &c., 
April  term  1835,  No.  267.  John  Forster,  Esq.,  says,  &c.,  that  in 
the  month  of  November  1833,  and  after  I  left  ihe  Harrisburg  Bank, 
I  offered  to  the  board  of  directors  of  the  said  Harrisburg  Bank,  two 
promissory  notes  of  Lyon,  Shorb  &  Co.  to  John  E.  Forster,  each 
for  the  sum  of  3000  dollars;  one  thereof  due  in  March  1834,  with- 
out interest,  and  the  other  in  August  1834,  with  interest,  as  I  be- 
lieve; with  a  request  that  the  said  notes  would  be  discounted  by 
said  bank  for  the  use  of  John  E.  Forster,  part  of  the  proceeds  of 
which  to  be  applied  to  the  payment  of  John  E.  Forster's  note  for 
3500  dollars,  then  held  by  the  said  Harrisburg  Bank.  I  do  not 
now  distinctly  recollect  the  precise  form  of  these  two  notes;  they 
may  have  been  the  notes  of  Anthony  Shorb,  endorsed  by  John 
Lyon,  which  the  books  of  the  Harrisburg  Bank  will  fully  show. 
On  this  application  the  board  of  directors  declined  to  discount  the 
said  notes,  as  I  was  informed  by  Henry  Walters,  Esq.,  cashier  of 
the  said  bank;  I  then  represented  to  Mr  Walters,  that  as  the  bank 
held  the  notes  of  John  E.  Forster,  endorsed  by  me  alone,  the  secu- 
rity of  the  bank  would  be  increased  by  accepting  the  notes  of  Lyon, 
Shorb  &  Co.,  endorsed  by  John  E.  Forster,  as  also  by  me,  which  I 
agreed  to  do;  with  this  representation  I  requested  that  the  same 
notes  would  be  again  submitted  to  the  board  of  directors  of  the 
Harrisburg  Bank  for  discount,  which  was  accordingly  done;  and 
the  notes  discounted  on  the  express  condition  made  by  the  board 
of  directors  of  the  Harrisburg  Bank,  as  I  was  informed  by  Henry 
Walters,  Esq.,  cashier  of  said  bank,  that  said  two  notes  would  be 
endorsed  by  me;  and  on  condition  that  the  proceeds  of  both  of  said 
notes  would  be  applied  to  the  payment  of  John  E.  Forster's  notes, 
then  held  by  the  said  bank,  on  which  I  was  the  endorser.  The 
discounts  thus  granted  by  the  bank,  were  accepted  by  me,  and  the 
two  notes  were  endorsed  by  me,  upon  the  terms  and  conditions 
made  by  the  board  of  directors  of  the  said  Harrisburg  Bank  above 
mentioned.  To  fulfil  the  agreement  on  my  part,  I  checked  over 
the  proceeds  of  the  said  two  notes  to  John  E.  Forster's  account 
current  in  said  bank,  to  be  by  him,  the  said  John  E.  Forster, 
appropriated  to  the  payment  of  his  notes  in  the  Harrisburg  Bank, 
endorsed  by  me  as  before  mentioned,  and  in  no  other  way.  The 
proceeds  of  the  two  aforesaid  notes  were  transferred  to  the  account 
of  John  E.  Forster  by  me,  at  the  request  of  the  said  Harrisburg 
Bank,  for  the  purpose  aforesaid.  JNO.  FORSTER. 

Sworn  and  subscribed  January  19, 1838,  before 

M.  B.  LOWRIE,  Alderman. 

All  the  other  facts  necessary  to  an  understanding  of  the  points 
which  arose  in  the  case,  are  sufficiently  stated  in  the  opinion  of  the 
court. 

•Alexander  and  Alricks,  for  plaintiff  in  error. 
M'Cormickjioi  defendant  in  error. 
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The  opinion  of  the  Court  was  deliveied  by 

KENNEDY,  J. — The  first  error  assigned,  is  an  exception  to  the 
opinion  of  the  court  below,  sustaining  the  challenge  of  the  defend- 
ant to  Josiah  Jones,  being  sworn  or  affirmed  as  a  juror  to  try  the 
issue,  on  account  of  his  being  the  tenant  of  Thomas  Elder,  Esq.,  a 
stockholder  in  the  bank,  and  therefore  one  of  the  plaintiffs.  Chal- 
lenges to  the  polls,  in  capita,  being  exceptions  to  particular  jurors, 
are  reducible  to  four  heads,  according  to  Sir  Edward  Coke,  1  Inst. 
156;  propler  honoris  respectum;  propter  defeclurn;  propter  af- 
fectum,  and  propter  deliclnm.  With  the  first  we  have  little,  if 
any  thing,  to  do  here:  of  the  remaining  three  heads,  the  exception 
taken  to  the  juror,  called  in  this  case,  if  it  be  a  good  cause  of  chal- 
lenge, must  be  regarded  as  falling  under  the  second,  propler  af- 
fecttim;  that  is,  for  suspicion  of  bias  or  partiality.  "This,"  says 
Sir  William  Blackstone,  3  Co  mm.  363,  "  may  be  either  a  principal 
challenge,  or  lo  the  favour.  A  principal  challenge  is  such,  where 
the  cause  assigned  carries  with  it  prima  facie  evident  marks  of 
suspicion,  either  of  malice  or  favour;  as  that  a  juror  is  of  kin  to 
either  party  within  the  ninth  degree,  &c.,&c  ;  that  he  is  the  party's 
master,  servant,  counsellor,  steward, or  attorney,  or  of  some  society 
or  corporation  with  him;  all  these  are  principal  causes  of  challenge, 
which,  if  true,  cannot  be  overruled;  for  jurors  must  be  omni  ex- 
ceptione  majores."  Sir  William  Blackstone  does  not  profess  to 
enumerate  all  the  causes  of  challenge  under  this  head;  he  only 
mentions  some  of  them,  by  way  of  example  and  illustration;  and 
they  are  very  sufficient  to  show,  that  the  juror  ought  not  to  stand 
in  any  relation  to  the  party,  arising  either  from  contract  or  other- 
wise, that  would  carry  with  it  prima  facie  evident  marks  of  sus- 
picion of  favour,  such  as  steward,  which  is  one  of  the  relations 
mentioned.  But  can  it  be  doubted  that  the  relation  of  tenant  is 
not  still  much  more  intimate,  and  likely  to  produce  a  disposition 
upon  his  part  to 'favour  his  landlord,  than  that  of  steward,  or  some 
of  the  other  relations  mentioned.  Every  man  feels  that  it  would 
be  expecting  too  much  of  a  tenant,  that  he  should  be  perfectly  in- 
different to  the  interest  of  his  landlord,  which  he  may  readily  con- 
ceive is  in  some  degree  connected  with  his  own;  and  that  he  would 
be  capable,  notwithstanding,  of  judging  impartially  between  his 
landlord  and  another  person.  We  therefore  think  that  this  excep- 
tion cannot  be  sustained,  and  the  court  were  right  in  setting  the 
juror  aside. 

The  second  error  is  also  an  exception  to  the  opinion  of  the  court 
in  admitting  the  deposition  of  John  Forster,  in  evidence,  on  behalf 
of  the  defendant.  There  was  no  objection  to  the  manner  and  form 
of  taking  it,  nor  to  its  being  read,  on  account  of  the  absence  of  the 
witness  himself,  nor  to  the  want  of  any  requisite  diligence  to  pro- 
cure his  attendance;  the  only  objections  raised  were,  first,  as  to  his 
competency,  generally,  on  the  ground  of  his  being  liable  also  to 
pay  to  the  bank,  the  plaintiffs,  as  indorser  of  the  note,  the  amount 
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thereof,  to  enforce  the  payment  of  which  this  action  was  brought 
against  the  defendant  as  the  maker,  and  riot  as  to  his  competency 
to  prove  the  facts  testified  to  by  him  in  his  deposition.     The  only 
plea  put  in  was  payment,  and  the  issue  tried  between  the  parties 
was  upon  that  plea;  the  giving  of  the  note  to  General  Forster,  the 
witness,  therefore,  was  admitted,  and  the  endorsement  of  it  over  to 
the  bank  was  not  denied.     The  first  question,  then,  is,  was  General 
Forster  interested  in  establishing  the  payment  of  the  note?     And 
again,  if  he  was,  could  the  verdict  and  judgment  here  be  given  in 
evidence  on  the  trial  of  the  action  pending  against  him  by  the  bank, 
as  the  endorser  of  the  note?    That  he  was  interested  in  making  it 
appear  that  the  note  was  paid,  can  admit  of  no  doubt;  for  if  the 
bank  were  paid  the  amount  of  the  note,  it  at  once  determined  all 
right  on  their  part  to  maintain  a  suit  either  against  the  defendant, 
as  the  maker,  or  himself  as  the  endorser  thereof.     It  cannot  be 
pretended  that  they  could  have  a  right  to  demand  payment  twice, 
or  to  receive  a  double  satisfaction  upon  it.     It  is  clear,  then,  that 
General  Forster  was  deeply  interested  in  the  question  of  payment. 
But  a  mere  interest  in  the  question,  involved  in  the  issue,  is  not 
sufficient  to  exclude  him  as  a  witness,  or  his  evidence  in  favour  of 
the  affirmative  side  thereof,  unless  he  should  have  it  in  his  power 
thereafter  to  make  it  available  or  beneficial  to  himself  in  the  suit 
brought  against  him.     The  general  rule  in  England  seems  to  be, 
that  it  is  no  objection  to  the  competency  of  a  witness,  that  he  is  also 
a  party  to  the  same  bill  or  note,  unless  he  be  directly  interested  in 
the  event  of  the  suit,  and  be  called  in  support  of  such  interest,  or 
unless  the  verdict,  to  obtain  which  his  evidence  is  offered,  would  be 
admissible  evidence  in  his  favour  in  another  suit.     If  the  verdict 
will  not  necessarily  affect  his  own  interest,  he  is  a  competent  wit- 
ness; and  though  his  testimony,  by  defeating  the  present  action  on 
the  bill  or  note,  will  probably  deter  the  holder  from  proceeding  in 
another  action  against  the  witness,  yet  that  only  affords  matter  of 
observation  to  the  jury,  as  to  the  credit  to  be  given  to  his  testi- 
mony.   Bent  v.  Baker,  3  Term  Rep.  36;  Jordaine  v.  Lashbrooke, 
7  Ibid.  601;  Smith  v.  Roger,  Ibid.  62;  Jones  v.  Brooks,  4  Taunt. 
464:  Bayl.  241;  2  Stark.  Ev.  179.     In  conformity  to  this  rule,  a 
prior  endorser  of  a  note  has  been  held  to  be  a  competent  witness 
for  the  maker  to  prove  that  it  was  paid.    Charnington  v.  Miller, 
Peake's  Rep.  6;  Humphrysv.  Moxon,  Ibid.  52;  Bayl.  242;  Stark. 
Ev.  ISO,  though  Adams  v.  Lingard,  Peake's  Rep.  117,  would  seem 
to  be  contra.     Then  would  General  Forster  have  a  right  to  give 
the  verdict  and  judgment  in  this  case,  to  procure  which  his  testi- 
mony was  received  in  evidence  on  the  trial  of  the  suit  pending 
against  him?     It  is  obvious,  that  if  he  could  not  be  permitted  to  use 
the  verdict  and  judgment  given  here  on  the  trial  of  the  action  against 
himself,  he  cannot,  in  a  legal  point  of  view,  be  said  to  derive  any 
benefit  therefrom.     The  rule,  in  regard  to  giving  verdicts  between 
private  parties  in  evidence,  requires  that  the  parties  thereto  should 
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be  the  same  as  in  the  proceeding,  or  action  in  which  the  verdict  is 
offered  as  evidence,  and  that  Ihcfacl  found  by  it  should  also  be  the 
same.  This  rule  seems  to  be  founded  partly  upon  a  principle  of 
natural  justice,  that  no  man  shall  be  bound  by  the  act  or  admission 
of  another  to  which  he  was  a  stranger,  and  consequently  ought  not 
to  be  bound,  as  to  a  matter  of  private  right,  by  a  judgment  or  verdict 
to  which  he  was  not  a  party,  where  he  could  make  no  defence,  from, 
which  he  could  not  appeal,  and  which  may  have  resulted  from  the 
negligence  of  another,  or  may  even  have  been  obtained  by  means 
of  fraud  and  collusion.  So  in  justice,  neither  ought  any  one  to  be 
bound  by  a  verdict,  although  he  was  privy  to  it,  but  when  his  ad- 
versary was  not  also  a  party,  and  consequently  where  the  verdict 
may  have  been  founded  upon  the  evidence  of  that  adversary  him- 
self, who  had  an  interest  in  obtaining  a  verdict  for  the  purposes  of 
evidence;  for  as  he  cannot  give  direct  evidence  upon  the  subject,  he 
ought  not  to  make  use  of  his  own  evidence  by  circuitous  means. 
And  besides,  it  is  said,  that  a  verdict  on  a  matter  of  private  right  in 
such  case,  ought  not  to  be  received  as  evidence,  because  the  person 
who  could  have  received  no  prejudice  from  it,  had  it  been  given 
the  contrary  way,  ought  riot  to  derive  any  benefit  from  it  when  it 
turns  out  to  be  in  his  favour;  and  because  a  judgment  operates  by 
way  of  estoppel,  and  estoppel  must  be  founded  on  mutuality. 
Duchess  of  Kingston's  case,  11  St.  Tri.  261;  Gilb.  L.  Ev.  31;  4 
M.  &  S.  479:  1  Stark.  Ev.  213,  214,  220.  It  being  clear  that 
General  Forster  was  not  directly  interested  in  the  event  of  this 
action,  because  whatever  it  might  be,  he  could  neither  be  released 
from,  nor  subjected  to  any  liability  whatever  by  it.  In  short, 
because  he  could  neither  gain  nor  lose  thereby,  then  from  the  prin- 
ciples mentioned  above,  which  seem  to  be  incontrovertibly  estab- 
lished, it  is  equally  clear  that  he  cannot  give  in  evidence,  on  the 
trial  of  his  own  suit,  the  verdict  which  has  been  given  here; 
consequently  he  would  have  been  competent  to  prove  a  direct 
payment  of  the  note,  according  to  the  English  authorities,  and 
perhaps  here,  too,  if  made  after  the  note  fell  due.  But,  from  the 
tenor  of  his  deposition,  that  does  not  appear  to  have  been  the 
object  for  which  his  testimony  was  given  or  received.  If  it  had  any 
relevancy  to  the  issue  at  all,  it  was  to  show  that  the  debt,  for  which 
the  note  in  suit  was  given,  had  been  paid,  or  at  least  in  equity  and 
fair  dealing  ought  to  be  so  considered,  by  an  appropriation  of  the 
proceeds  of  the  Shorb  and  Lyon  notes,  according  to  the  agreement, 
which  he  testifies  was  made  with  the  bank  when,  or  before,  they 
were  discounted.  This  was,  in  effect,  to  prove  that  the  note  was 
given  for  a  debt  previously  paid,  or  in  other  words,  without  con- 
sideration, and  therefore  ought  not  to  be  paid  again.  And  although 
want  of  consideration  might  have  been  shown  under  the  plea  of 
payment,  as  between  the  original  parties,  or  against  an  endorser 
who  had  given  no  consideration  for  the  note,  yet  the  question  arising 
here  is,  was  General  Forster  a  competent  witness  to  prove  it?  Not- 
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withstanding  General  Forster  may  have  been  a  competent  witness 
to  prove  a  direct  payment  of  the  note,  or  a  discharge  of  it,  grow- 
ing out  of  facts  which  took  place  subsequently  to  the  execution, 
of  it,  yet  according  to  the  decision  of  this  court  in  Stille  v.  Lynch, 
2  Dall.  Rep.  194,  he  could  not  be  permitted  to  give  evidence  tending 
to  show  it  was  given  without  consideration.  It  was  there  held  that 
the  payee  and  endorser  of  a  promissory  note,  who  had  afterwards 
obtained  his  certificate  as  a  bankrupt,  could  not  be  received  as  a 
witness  to  prove  that  the  note  had  been  given  without  any  con- 
sideration, in  an  action  between  the  endorser  and  the  drawer.  That 
case  is  in  all  respects  like  the  present,  and  cannot  be  distinguished 
from  it.  Stille  v.  Lynch  would  seem  to  have  been  decided  upon 
the  principle  of  Walton  v.  Shelly,  1  Term  Rep.  300,  which  cer- 
tainly has  prevailed,  and  been  recognized  here  ever  since,  so  far  as 
regards  negotiable  instruments,  which  have  been  actually  nego- 
tiated in  the  usual  course  of  business,  and  has  been  confined 
strictly  to  them.  Pleasants  v.  Pemberton,  2  Ball.  196;  1  Yeates 
202;  Baring  v.  Shippen,  2  Binn.  165,  168;  M'Ferren,  1  Serg.  Sf 
Rawle  102;  Blagg  v.  Phoenix  Ins.  Co.,  3  Wash.  C.  C.  R.  5;  Baird 
v.  Cochran,  4  Serg.  Sf  Rawle  399;  Hepburn  v.  Cassel,  6  Serg.  fy 
Rawle  113;  Bank  of  Montgomery  v.  Walker,  9  Serg.  $•  Rawle  236; 
Griffith  v.  Reford,  1  Rawle  196;  'Gest  v.  Espy,  2  Watts  268,  265; 
Bank  of  Pennsylvania  v.  M'Calmont,  4  Rawle  311. 

The  court  below  therefore  erred  in  admitting  the  testimony  of 
General  Forster  to  be  read  to  the  jury. 

The  third  error  is  an  exception  to  the  opinion  of  the  court  in  ad- 
mitting the  check  of  the  defendant,  upon  the  plaintiffs,  for  the 
amount  of  the  note  in  suit,  to  be  read  in  evidence.  If  the  defend- 
ant had  had  the  amount  of  the  check  at  the  time,  the  llth  of  De- 
cember 1834,  deposited  with  the  plaintiffs  in  their  bank,  he  would 
unquestionably  have  had  a  right  to  draw  such  check,  appropri- 
ating his  money  on  deposit  with  the  plaintiffs  to  the  payment  of 
his  note,  which  they  then  held.  If,  however,  he  had  no  money  on 
deposit  with  them  at  that  time,  he  could  have  no  claim  to  check  for 
any;  and  without  having  given  some  evidence,  at  least,  previously, 
going  to  show  that  he  had  money  to  the  amount  of  the  check, 
passed  to  his  credit  in  the  bank,  he  would  not  have  been  entitled 
to  give  it  in  evidence;  but  having,  previously  to  offering  the  check 
in  evidence,  shown  by  the  testimony  of  Mr  Wier,  a  clerk  or 
teller  in  the  bank,  that  six  thousand  dollars  had  been  passed  to  his 
credit  on  the  13th  of  December  1833,  and  it  not  appearing  but  what 
that  sum  still  stood  there  to  his  credit,  without  having  been  drawn 
out  or  appropriated  in  any  way  by  him,  until  after  the  check  was 
offered  and  admitted  in  evidence,  we  cannot  say  that  the  court 
erred  in  permitting  it  to  be  read  to  the  jury. 

The  fourth  error  is  also  an  exception  to  the  opinion  of  the  court; 
in  overruling  a  question  put  by  the  plaintiffs  to  Mr.  Wier,  a  wit- 
ness called  by  the  defendant,  in  their  cross-examination  of  him, 
VIH. — 2  B 
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after  he  had  been  examined  by  the  defendant,  in  chief.  Mr  Wier, 
by  his  testimony  in  chief  for  the  defendant,  had  proved,  as  already 
mentioned,  that  on  the  13th  of  December  1833,  six  thousand  dol- 
lars had  been  placed  to  the  credit  of  the  defendant  in  the  bank,  upon 
the  check  of  General  John  Forster,  drawn  in  his  favour,  for  the 
proceeds  of  the  Lyon  &  Shorb  notes,  which  had  been  discounted 
by  the  bank,  conditionally,  as  they  alleged.  The  question  proposed 
by  the  plaintiffs  in  their  cross-examination  of  him,  was  to  ask, 
what  disposition  had  been  made  of  the  money  thus  placed  in  the 
bank  to  the  credit  of  the  defendant,  which  he  claimed  as  subject  to 
his  order.  This  was  objected  to  by  the  defendant's  counsel,  as  not 
being  proper  in  the  course  of  a  cross-examination,  and  thereupon 
the  court  overruled  the  question.  It  will  be  observed  that  in  con- 
nection with  the  testimony  given  by  the  witness  in  chief,  for  the 
defendant,  the  latter  had  just  offered  and  read  in  evidence,  his 
check  for  the  amount  of  the  note  in  question,  and  the  protest  made 
by  the  notary  for  the  non-acceptance  of  it  by  the  bank.  Now,  if 
the  witness  knew  that  all  the  money  spoken  of  as  having  been 
passed  to  the  credit  of  the  defendant  in  bank,  had  been  appropriated 
by  him,  or  with  his  consent,  had  been  applied  to  the  discharge  of 
other  debts  owing  by  him  to  the  bank;  the  witness,  of  course,  in 
answer  to  the  question  proposed  to  be  asked  by  the  plaintiffs,  would 
have  said  so,  and  thus  have  shown  that  the  drawing  and  present- 
ing of  the  check  by  the  defendant,  amounted  to  nothing,  that  it  was 
of  no  more  effect  than  a  piece  of  blank  paper.  In  short,  it  was  only 
leading  to  what  they  might  have  required,  by  their  cross-examina- 
tion, the  same  witness  to  have  stated,  if  he  knew  it,  the  precise 
state  of  the  defendant's  account  in  bank  at  the  time  the  check  was 
drawn  by  him  and  presented;  and  had  he  proved  that  defendant 
had  no  money  in  the  bank,  or  balance  coming  from  it  to  him  at  that 
time,  before  the  check  was  offered  in  evidence,  I  do  not  see  clearly 
upon  what  ground  he  could  ever  have  claimed  to  be  permitted  to 
have  read  it  to  the  jury,  and  certainly  much  less  how  it  could  have 
availed  him  any  thing.  That  was  the  point  of  time  at  which  he 
was  bound,  in  order  to  make  his  check  available,  1o  show  that  he 
had  funds  there  sufficient  to  meet  it;  and  showing  that  he  had  funds 
in  the  bank  a  year  before  that,  raised  only  a  presumption  that 
they  were  still  there;  but  being  a  presumption  merely,  it  was  com- 
petent for  the  plaintiffs  to  repel  it  by  their  cross-examination  of  the 
same  witness.  The  question  proposed  to  the  witness,  was  calcu- 
lated to  do  this.  The  court  therefore  erred  in  overruling  it. 

The  fifth  and  last  error  is  an  exception  to  the  charge  delivered  by 
the  court  to  the  jury.  Because  the  court  left  it  as  a  question  of 
fact  to  be  decided  by  them,  whether  the  note  was  not  paid  out  of 
the  proceeds  of  the  Lyon  &  Shorb  notes,  and  erred  in  telling  the 
•jury  that  the  question  was,  "  what  was  the  agreement  between  the 
parties  in  relation  to  the  appropriation  of  the  proceeds  of  Shorb  & 
Lyon's  notes.  If  those  proceeds  were  to  be  applied  to  the  dis- 
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charge  of  the  notes  on  which  John  Forster  was  endorser,  as  John 
Forster  testifies,  there  would  seem  to  be  money  enough  in  bank  of 
those  proceeds,  to  discharge  this  note;  and  in  that  event  it  may  be 
considered  paid.  But  if  the  proceeds  of  these  notes  of  Shorb  & 
Lyon,  were  to  be  applied  to  the  liabilities  of  John  E.  Forster  to  the 
Harrisburg  Bank,  in  that  event,  no  part  of  the  note  in  suit  is 
paid.  It  would  seem,  as  you  find  this  fact,  your  verdict  should  be 
for  plaintiff  or  defendant.''  Now  it  would  seem  as  if  the  court 
below,  in  the  hurry  of  the  trial,  mistook  the  important  question  of 
fact  raised  by  the  evidence,  upon  which  the  whole  case  would  seem 
to. turn,  and  ought  to  have  been  decided  by  the  jury.  That  ques- 
tion is  this:  was  the  appropriation  of  the  proceeds  of  Shorb  & 
Lyon's  notes,  made  by  the  bank, either  expressly  or  impliedly  con- 
sented to  and  acquiesced  in  afterwards  by  the  defendant?  Because 
if  it  was,  there  was  not  even  the  slightest  colour  for  objecting  to  the 
payment  of  the  notes  in  question  here.  Indeed,  the  evidence  that 
there  was  such  acquiescence,  not  only  on  the  part  of  the  defendant, 
but  likewise  on  the  part  of  General  Forster,  seems  to  be  so  clear  and 
satisfactory,  as  to  render  the  original  agreement  in  regard  to  the 
appropriation  of  the  proceeds  of  the  Shorb  &  Lyon  notes,  made  be- 
fore they  were  discounted,  wholly  immaterial,  and  of  no  impor- 
tance whether  it  can  be  ascertained  with  certainty  or  not.  It  is 
abundantly  clear,  from  the  evidence,  that  the  bank,  from  the  instant 
of  time  that  the  notes  were  discounted,  and  ever  afterwards,  re- 
fused to  appropriate  the  proceeds  of  the  notes  otherwise  than  has 
been  done.  It  appears  that,  immediately  after  ihey  were  discounted, 
the  defendant,  when  he  called  at  the  bank  with  General  Forster's 
check  for  the  proceeds  of  them,  and  wished  to  make  a  different 
appropriation  of  the  proceeds,  he  was  told  by  the  cashier,  that 
the  proceeds  must  first  be  appropriated  to  the  debts  then  actually 
due  and  payable  by  him  to  the  bank,  amounting  to  a  sum  a  little 
over  five  thousand  five  hundred  dollars;  that  the  notes  were  dis- 
counted upon  this  condition.  The  note  then  in  the  bank,  which 
included  the  debt  in  the  note  in  suit,  had  some  time  to  run,  and  was 
not,  therefore,  required  to  be  paid  either  in  part  or  in  whole,  by  the 
proceeds.  The  defendant  refused  at  first,  to  accede  to  the  terms 
upon  which  he  was  informed  the  notes  were  discounted,  and  left 
the  bank,  taking  the  check  with  him.  He  also  wanted  then  to 
take  up  the  notes  of  Shorb  &  Lyon,  but  was  informed  by  the  cash- 
ier, that  he  could  not  get  them  as  the  bank  had  received  .them  from 
General  Forster,  and  therefore  they  could  only  be  returned  to  him 
or  his  order.  He  returned  immediately  to  the  bank,  and  signified 
that  he  must  have  eight  hundred  dollars  of  the  proceeds;  but  the 
balance  that  would  have  remained  after  paying  his  debts,  which 
had  at  that  time  become  payable  to  the  bank,  was  not  quite  equal 
to  five  hundred  dollars;  the  cashier  therefore  told  him  he  could  not 
draw  for  more  than  that  balance.  He  said  something  like  that  he 
must  have  eight  hundred  dollars,  that  he  could  not  do  well  without 
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it;  when  the  cashier  told  him  that  he  might  check  for  the  eight 
hundred  dollars,  if  he  chose,  and  he  would  himself  make  his 
account  good  for  the  deficiency  until  he  could  replace  it.  The  de- 
fendant then,  without  making  further  objection,  deposited  the  check 
from  General  Forster,  for  the  six  thousand  dollars,  that  it  might  be 
passed  to  his  credit;  and  according  to  the  proposal  of  the  cashier, 
drew  his  check  on  the  bank  for  the  eight  hundred  dollars,  which 
was  paid  to  him.  This,  according  to  the  evidence  of  the  cashier, 
was  probably  on  the  13th  of  December  1833;  and  on  the  20th  of 
the  same  month,  he  wrote  a  letter  to  the  defendant,  inclosing  his 
account  as  it  stood  in  the  bank,  showing  the  appropriation  that  had 
been  made  of  the  six  thousand  dollars.  No  reply  was  received 
from  the  defendant  objecting  to  it ;  nor  was  any  objection  ever  made 
to  the  appropriation,  excepting  the  first  time  he  came  to  the  bank 
after  the  notes  were  discounted,  when  he  refused  to  leave  General 
Forster's  check,  and  take  credit  for  it,  to  be  applied  as  the  bank  pro- 
posed, until  the  month  of  December  1834,  one  year  afterwards,  when 
he  wanted  to  pay  the  note  in  question,  by  his  check.  During  this  year 
of  interval,  instead  of  objecting  to  the  appropriation,  or  asking  to 
have  any  part  of  the  proceeds  of  the  notes  of  Shorb  &  Lyon  applied  to 
the  discharge  of  the  debt  now  in  question,  which  existed  previously 
thereto,  but  was  then  included  in  a  note  drawn  by  the  defendant, 
and  endorsed  by  General  Forster  to  the  bank,  who  was  the  payee 
in  it  for  fourteen  hundred  dollars,  which  did  not  become  payable 
until  the  February  following  of  1S34,  they  both  went  on  as  if  they 
had  been  perfectly  satisfied  with  the  appropriation  made  of  the  six 
thousand  dollars  by  the  bank;  and  on  the  17th  of  February  1834,  re- 
newed the  note  for  ninety  days.  Again,  on  the  21st  of  May,  they 
renewed  it  for  another  ninety  days,  at  the  expiration  thereof,  the 
defendant  paid  seven  hundred  dollars  in  reduction,  and  on  the  22d 
of  August  1834,  they  gave  their  note  for  the  residue,  being  seven 
hundred  dollars,  payable  in  ninety  days,  which  is  the  note  here 
sued  for.  After  all  this,  it  is  difficult  to  imagine  how  the  defend- 
ant and  his  endorser  could  have  evidenced  by  their  conduct  more 
strongly  their  assent  to,  and  acquiescence  in,  the  appropriation  that 
was  made  of  the  proceeds  of  the  notes  of  Shorb  &  Lyon.  It  seems 
to  be  more  satisfactory  and  conclusive  evidence  of  the  fact,  than  even 
that  of  a  single  witness  would  have  been,  testifying  to  their  having 
given  their  express  assent,  without  any  thing  having  been  done  by 
either  of  them  afterwards,  tending  to  prove  that  the  fact  was  so.  It 
seems  impossible  to  draw  any  other  conclusion,  than  that  of  a  most 
perfect  acquiescence  on  their  part,  from  their  acts  ard  conduct, 
which  speak  here  more  significantly,  perhaps,  than  words,  without 
something  beside,  would  have  done.  Their  conduct,  as  it  would  ap- 
pear,is  wholly  irreconcilable  and  inconsistent  with  every  thing  but  ac- 
quiescence. If  the  debt  sued  for  here  was  to  have  been  paid  out  of  the 
proceeds  of  the  notes  of  Shorb  &  Lyon,  as  it  is  now  alleged  by  the 
defendant,  why  was  the  note  containing  it  renewed  by  him  after- 
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wards,  from  time  to  time,  for  the  space  of  a  year,  without  asking  any- 
thing of  the  kind  to  be  done,  unless  it  were,  that  by  the  appropria- 
tion made  of  the  money,  he  considered  that  there  was  no  part  of  that 
fund  remaining  unappropriated  in  bank  wherewith  it  could  be  paid. 
Why  did  he  previously  accept  of  the  cashier's  three  hundred  dol- 
lars, if  he  did  not  intend  to  acquiesce  in  the  appropriation  then 
proposed  by  the  bank,  to  be  made  of  the  six  thousand  dollars?  Be- 
cause it  is  plain  that  this  was  the  condition  upon  which  the  cashier 
offered  to  accommodate  him,  after  telling  him  in  effect,  that  he  could 
derive  no  benefit  whatever  from  the  bank's  discounting  the  notes, 
excepting  by  the  appropriation  of  the  proceeds  thereof  first  to  the 
payment  of  his  liabilities  in  the  bank,  which  were  then  named  to 
him,  and  an  estimate  thereof  made  of  the  amount.  It  would  be 
dangerous  in  the  extreme,  after  such  a  lapse  of  time,  and  series  of 
acts,  as  the  evidence  exhibits  to  have  taken  place  and  been  done 
here  by  the  defendant  and  his  endorser,  all  tending  to  show  their 
acquiescence  in  the  appropriation  of  the  money  to  permit  the  whole 
that  has  been  done  upon  the  faiih  of  an  acquiescence  so  induced  to 
be  unravelled  and  set  aside.  We  therefore  think  there  was  error 
in  the  instruction  of  the  court  below  to  this  court,  in  this  respect. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Berryhill  against  Dowding. 

A  creditor  who  did  not  appeal,  will  not  be  allowed  to  file  exceptions  in  the 
supreme  court. 

APPEAL  from  the  decree  of  the  orphans'  court  of  Dauphin 
County,  confirming  the  report  of  auditors  appointed  to  distribute  the 
proceeds  of  the  real  estate  of  Christopher  C.  Baldwin,  deceased,  sold 
by  order  of  the  orphans'  court. 

Harris  moved  for  leave  to  file  exceptions  on  the  part  of  a  cre- 
ditor who  had  not  appealed. 

H.  Jilricks,  contra. 

THE  COURT  said  that  he  who  is  satisfied  with  a  decree  below, 
shall  not  be  dissatisfied  with  it  here;  and  that  this  had  been  repeat- 
edly declared  on  similar  occasions. 

Harris  took  nothing  by  the  motion. 

VIII. 2  B* 
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Devinney  against  Norris. 

The  employment  of  an  attorney  at  law  to  prevent  the  condemnation  of  real 
estate  upon  an  execution,  does  not  create  such  a  relation  between  him  and  hi» 
client  as  precludes  him  from  becoming  a  purchaser  of  the  estate  when  sold  by 
the  sheriff. 

A  plaintiff  in  a  judgment  having  issued  execution  and  levied  and  sold  land 
for  an  amount  less  than  his  judgment  which  he  received,  and  afterwards 
issued  other  executions  and  collected  the  whole  amount  of  his  judgment  without 
crediting  the  proceeds  of  the  first  sale,  and  then  having  become  the  owner  of 
the  land  by  purchase  from  the  purchaser  at  sheriff's  sale,  he  is  not  thereby 
estopped  from  holding  it. 

ERROR  to  the  common  pleas  of  Juniala  county. 

This  was  an  action  of  ejectment  by  John  Norris,  Esquire,  against 
John  Devinney  and  others,  for  a  tract  of  land  in  Lock  township. 
The  original  title  to  the  land  was  in  Thomas  M'Cleary,  who  con- 
veyed the  same  to  Daniel  Devinney  on  the  30th  of  March  1800. 
The  plaintiff  then  gave  in  evidence  the  record  of  a  judgment  of  D. 
Watts  and  John  Norris  against  Daniel  Devinney  for  405  dollars, 
upon  wrfich  executions  issued,  and  the  land  was  sold  by  the  sheriff 
on  the  23d  of  January  1808,  to  W.  W.  Laird,  for  105  dollars,  who, 
on  the  13th  of  January  1816,  conveyed  the  same  to  James  Criswell, 
against  whom  judgment  was  obtained,  execution  issued,  and  the 
land  was  levied  and  sold  on  the  19th  of  April  1S30,  to  John  Norris, 
the  plaintiff. 

The  defendants  gave  evidence  to  establish  the  fact  that,  after  the 
sale  of  the  land  upon  the  execution  of  Watts  and  Norris  for  105 
dollars,  other  executions  were  issued  upon  the  same  judgment,  and 
the  whole  amount  of  it  was  collected  from  the  defendant,  and  there- 
fore Norris,  the  plaintiff,  was  now  estopped  from  claiming  the  land, 
the  sale  of  which  he  had  treated  as  a  nullity,  by  not  crediiing  in  his 
judgment  the  proceeds  of  it.  But  the  court  below  (Reed,  president) 
instructed  the  jury,  that  even  if  the  fact  was  as  alleged  (which  did 
not,  however,  appear  from  the  evidence)  it  would  not  bar  the 
plaintiff's  right  to  recover. 

The  defendants  also  proved  that  when  the  sheriff  held  an  inquest 
upon  the  land  on  the  execution  of  Watts  and  Norris,  W.  W.  Laird 
appeared  before  the  jury,  as  the  attorney  of  Daniel  Devinney,  to 
prevent  the  condemnation;  and  contended,  thereupon,  that  the  rela- 
tion of  attorney  and  client  thus  existed  between  W.  W.  Laird  and 
Daniel  Devinney,  by  which  Laird  was  precluded  afterwards  from 
becoming  the  purchaser  at  sheriff's  sale,  and  that  his  purchase 


May  1839.]  OF  PENNSYLVANIA.  315 

[Devinney  v.  Norris.] 

enured  for  the  benefit  of  his  client: — but  the  court  instructed  the 
jury  that  such  was  not  the  law.     Verdict  for  the  plaintiff. 

J.  Fisher  and  Parker,  for  plaintiffs  in  error. 

./?.  S.  IVilson  and  Benedict,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Two  objections  are  chiefly  relied  on  by  the  plain- 
tiffs in  error  to  the  charge  of  the  court.  F.rst,  it  is  alleged  that 
Laird's  title  was  bad,  because  he  was  the  attorney  of  Devinney  in 
the  suit  against  him  on  which  the  judgment  was  recovered,  and 
also,  as  was  alleged,  attended  as  such  before  the  jury  at  the  con- 
demnation of  this  land,  and  therefore  he  could  not  legally  become 
a  purchaser  of  the  defendant's  title  at  sheriff's  sale;  or  if  he  did, 
was  trustee  for  the  defendant.  The  suit  related  entirely  to  money, 
and  had  nothing  to  do  with  the -land.  The  attendance  of  the  attor- 
ney before  the  inquisition  must  have  been  either  to  prevent  a  con- 
demnation, or  to  see  that  the  land  was  properly  condemned.  But 
in  relation  to  the  sale,  Laird  was  not  employed,  nor  had  he  any 
connection  with,  or  control  over,  it.  There  is  nothing  in  the  simple 
circumstance  of  his  having  previously  been  the  defendant's  attorney 
in  the  suit,  that  would  prevent  his  becoming  a  bidder,  when  there 
is  no  evidence  of  any  undue  step  taken  by  him  to  the  prejudice  of 
the  defendant.  On  the  contrary,  his  becoming  an  additional  bidder 
was  rather  a  benefit  to  the  defendant.  Besides,  if  Laird  could  be 
considered  as  trustee  for  Devinney,  (for  which  I  see  no  ground 
whatever,)  Norris  held  under  a  purchase  for  a  valuable  considera- 
tion and  without  notice,  so  far  as  appears,  and  had  no  connection 
with  Laird  in  his  purchase. 

It  is  said  that  however  valid  the  title  of  Laird  might  otherwise  be, 
yet  the  plaintiff',  Norris,  could  not  purchase  and  set  it  up,  because 
he  was  one  of  the  plaintiffs  in  the  suit  in  which  the  judgment  was 
recovered  against  Devinney  on  which  this  land  was  sold  for  105 
dollars;  that  the  plaintiff  received  that  105  dollars  on  his  judgment, 
which  was  for  420  dollars  47  cents;  notwithstanding  which  he 
afterwards  issued  execution  on  the  judgment  and  collected  the  whole 
amount  of  it,  and  the  argument  is,  that  the  conduct  of  the  plaintiff 
shows  that  he  considered  the  former  execution  and  sale  as  set  aside 
or  annulled  by  the  understanding  of  the  parties;  and,  therefore,  was 
paid  the  whole  amount  of  his  judgment,  and  that  he  is  now  estopped 
from  holding  the  land  out  of  which  the  105  dollars  arose.  If  these 
facts  were  true,  it  is  not  easy  to  see  how  it  could  affect  the  title  of 
Laird,  who  purchased  and  paid  for  the  land  and  that  of  the  plaintiff, 
a  purchaser  under  him,  after  several  conveyances,  and  by  a  sale 
made  more  than  twenty  years  afterwards.  The  proper  remedy  of 
Devinney  (if  he  had  any  right)  would  have  been  to  recover  back 
the  money  thus  twice  paid  to  Norris.  But  there  is  no  evidence  to 
sustain  the  allegation.  The  last  payment  to  Norris  was  by  Devin- 
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ney  himself,  and  it  is  not  to  be  supposed  he  would  pay  Norris  the 
105  dollars  a  second  time,  if  he  had  already  collected  it  by  the  for- 
mer execution  and  sale.  The  payment  to  Norris  of  the  105  dollars 
is  only  inferred  from  the  endorsement  on  previous  writs  of  execu- 
tion, to  credit  so  much  collected  by  the  sale  to  Laird;  but  the  first 
of  these  expressly  states  that  it  was  to  be  paid  to  the  judgments 
that  had  priority,  and  the  evidence  was  that.there  were  judgments 
prior  to  Norris's,  so  that  the  necessary  inference  is,  that  they  re- 
ceived it  and  not  Norris. 
Judgment  affirmed. 


Turnpike  Company  against  Wallace. 

A  turnpike  company,  in  which  the  state  holds  stock,  is  not  such  a  public  cor- 
poration as  is  exempt  from  the  operation  of  the  act  of  the  16th  of  June  1836, 
which  gives  jurisdiction  to  the  courts,  upon  the  application  of  a  creditor,  to  se- 
quester the  goods,  credits,  profits  and  tolls  of  the  corporation  for  the  payment 
of  its  debts. 

The  court  in  which  the  judgment  against  such  corporation  was  obtained,  has 
jurisdiction  over  all  its  property  and  estate,  although  part  of  it  may  not  be  with- 
in the  same  county. 

CERTIORARI  to  the  court  of  common  pleas  of  Huntingdon 
county. 

Michael  Wallace  obtained  a  judgment  against  the  President, 
Managers  and  Company  of  the  Huntingdon,  Cambria  and  Indiana 
Turnpike  Road,  for  the  sum  of  7311  dollars,  upon  which  he  issued 
a.  fieri  facias,  which  was  returned,  "  No  goods,  lands,  or  tenements 
whereon  to  levy."  Whereupon  he  presented  a  petition  to  the  court 
of  common  pleas,  praying  them  to  award  a  writ  to  sequester  the 
goods,  chattels,  credits,  rents,  issues,  profits,  tolls,  and  receipts  of 
the  company,  and  to  take  such  order  in  the  premises  as  may  be  in 
accordance  with  the  act  of  assembly.  Whereupon  the  court  grant- 
ed a  rule  upon  the  company  to  show  cause,  &c.,  upon  the  return  of 
which  the  company  assigned  the  following  reasons  against  the  fur- 
ther proceeding  of  the  court. 

"  Because  the  commonwealth  of  Pennsylvania  owns  one  hun- 
dred and  seventy-one  thousand  eight  hundred  and  fifty  dollars  of 
the  stock  of  the  corporation  above  named,  whilst  individuals  own 
no  more  of  the  stock  of  said  corporation  than  to  the  amount  of 
sixty-two  thousand  and  forty-eight  dollars  and  twenty-three  cents; 
and  because  by  the  several  acts  of  assembly,  relating  to  the  corpo- 
ration, the  commonwealth  has  the  right,  which  right  she  has  always 
exercised,  of  appointing  three  out  of  seven  of  the  board  of  mana- 
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gers  of  said  corporation  by  three  managers  appointed  by  the  audi- 
tor-general. The  defendants,  therefore,  own  that  the  Huntingdon, 
Cambria,  and  Indiana  Turnpike  Road  Company  is  a  public  corpo- 
ration within  the  meaning  of  the  act  of  assembly  of  the  16th  of 
June  1S36,  under  which  the  plaintiff's  proceeding  is  founded;  and 
therefore  protest  against  the  exercise  of  jurisdiction  by  the  court  of 
common  pleas  aforesaid,  over  the  corporation  aforesaid,  in  the  man- 
ner asked  for  by  the  plaintiff;  and  they  further  protest  against  the 
exercise  of  jurisdiction  by  this  court  (in  case  jurisdiction  be  as- 
sumed) over  any  part  of  the  turnpike  road  owned  by  the  company 
aforesaid,  not  within  the  limit  of  Huntingdon  county." 

The  court  below  (Burnside,  president)  made  the  rule  absolute, 
and  appointed  a  sequestrator,  in  pursuance  of  the  provisions  of  the 
act  of  assembly. 

Miles,  for  plaintiff  in  error. 
Bell,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  act  of  the  16th  of  June  1836,  which  prescribes 
the  mode  of  issuing  executions  against  corporations,  excepts  from 
its  operation,  "  a  county,  township,  or  other  public  corporate  body." 
The  doubt  is,  whether  a  corporation  in  which  the  state  owns  a 
principal  part  of  the  stock,  be  a  public  corporate  body  within  the 
meaning  of  the  exception.  It  is  very  clear  that  the  character  of 
the  corporation  cannot  depend  on  the  quantity  of  the  stock  held  by 
the  commonwealth,  so  that  if  this  case  comes  within  the  exception, 
for  the  same  reason  every  corporation  in  which  the  state  reserves 
an  interest,  however  trifling,  must  be  held  to  be  in  the  same  class. 
But  on  this  construction,  the  act  which  is  remedial,  would  be 
nearly  a  dead  letter,  as  there  are  very  few  corporations,  if  any,  in 
which  the  commonwealth  does  not  hold  some  stock,  or  in  which 
they  have  not  some  pecuniary  interest.  Besides,  the  act  applies  to 
banks,  as  well  as  other  corporate  bodies.  In  all  of  these  the  state 
has  a  deep  interest,  and  in  many  holds  stock  to  a  large  amount, 
with  a  power  to  appoint  a  portion  of  the  directors.  Will  it  admit 
of  question,  that  the  creditors  of  such  institutions,  as  for  example 
the  creditors  of  the  Banks  of  Pennsylvania  and  Philadelphia,  may 
issue  an  execution  under  the  act,  to  collect  a  debt  owing  by  the 
corporation,  or  to  enforce  a  contract.  The  words  "other  public 
corporate  bodies"  obviously  apply  to  boroughs,  cities,  &c.,  and  can- 
not be  so  tortured  as  to  change  the  nature  and  character  of  the  cor- 
poration. It  is  apprehended  that  this  construction  may  be  injurious 
to  the  rights  of  the  commonwealth;  but  this  consequence  the  legis- 
lature have  foreseen,  and  effectually  provided  against.  "In  the 
case  of  any  work  (proviso  to  the  eighth  section)  in  the  maintenance 
and  repair  of  which  the  public  may  be  interested,  and  which  from 
time  to  time  require  a  portion  of  the  revenue  of  the  road,  &c.  to  be 
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expended  thereon,  it  is  made  the  duty  of  the  court,  which  awards 
the  writ,  to  make  such  allowances,  &c.,  and  otherwise  take  such 
order  as  the  public  good  shall  require."  The  act  itself,  therefore, 
furnishes  a  complete  answer  to  this  objection;  besides,  it  is  difficult 
to  perceive  why  the  interest  of  the  state  should  be  protected  at  the 
expense  of  justice.  We  cannot  see  the  propriety  of  a  distinction, 
which  exempts  a  corporation  from  process  to  compel  the  payment 
of  a  just  debt,  because  the  commonwealth  holds  an  interest  in  it, 
whether  that  interest  be  great  or  small.  The  obligation  to  perform 
the  contract  in  good  faith  is  the  same  in  one  case  as  the  other. 

In  the  73d  section  it  is  enacted,  that  in  every  case  in  which  a 
judgment  shall  have  been  obtained,  except  (as  against  a  county, 
township,  or  other  public  corporate  body)  and  an  execution  there- 
on shall  have  been  returned,  unsatisfied  in  part  or  in  whole,  it  shall 
be  lawful  for  the  court,  in  which  such  judgment  shall  have  been 
obtained,  upon  the  bill  or  petition  of  the  plaintiff  in  such  judgment, 
to  award  a  writ  to  sequester  the  goods,  chattels,  and  credits,  rents, 
issues,  and  profits,  tolls  and  receipts,  from  any  road,  canal,  bridge, 
or  other  work,  property,  or  estate  of  such  corporation. 

And  in  the  next  section  it  is  provided,  that  the  court  shall,  upon 
the  awarding  of  any  writ,  appoint  a  sequestrator  to  execute  the 
same,  and  to  take  charge  of  the  property  and  funds  taken  and  re- 
ceived, by  virtue  of  such  writ,  and  to  distribute  the  net  proceeds 
thereof  among  all  the  creditors  of  such  corporation,  according  to 
the  rules  established  in  cases  of  the  insolvency  of  individuals,  and 
such  sequestrator  shall  have  all  the  powers,  and  be  subject  to  all  the 
duties  of  trustees,  appointed  under  the  law  relating  to  insolvent 
debtors. 

The  right  to  sequester  the  property  of  the  corporation  is  given 
exclusively  to  the  court,  where  the  judgment  is  rendered,  and  un- 
less they  have  the  power  to  take  in  execution  all  the  estate  of  the 
debtor,  of  whatever  description,  without  regard  to  its  location,  the 
plaintiff  in  many  cases  would  be  left  without  an  adequate  remedy 
or  such  a  one  as  the  act  was  designed  to  give  him;  for  there  is  no 
mode  by  which  the  toll  of  a  road,  or  other  estate  of  a  corporation 
in  an  adjoining  county  can  be  reached.  Besides,  it  sometimes  hap- 
pens that  the  road  passes  through  a  county  in  which  there  are  no 
toll-gates  erected,  so  that  there  would  be  a  portion  of  the  road  over 
which  the  creditors,  by  means  of  the  sequestration  would  have  no 
controul,  which  certainly  could  not  have  been  intended  by  the  legis- 
lature. The  sequestrator  is  clothed  with  all  the  powers  and  is  sub- 
ject to  all  the  duties  of  trustees,  appointed  under  the  law  relating 
to  insolvent  debtors.  In  the  latter  case,  by  the  assignment  of  the 
debtor,  and  by  operation  of  law,  on  his  discharge,  all  the  estate  of 
the  insolvent,  whether  real,  personal,  or  mixed,  in  possession  or  in 
action,  and  where  situated,  is  vested  in  the  trustees,  for  the  benefit 
of  the  creditors.  So  here,  the  sequestration  of  the  estate,  and  the 
appointment  of  the.  sequestrator,  operates  as  a  statutable  assign- 
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ment  of  all  the  effects  and  estate  of  the  corporation,  in  the  same 
manner  and  to  the  same  extent  with  the  limitations  which  the  court 
may  impose  upon  it  for  the  public  good,  as  in  the  case  of  trustees 
of  an  insolvent  debtor.  The  road  is  one  entire  property,  placed 
under  the  control  of  an  agent  appointed  by  the  court,  and  under 
their  supervision,  whose  duty  it  is  so  to  manage  the  concern  as  to 
benefit  the  creditors,  paying  a  proper  regard  to  the  rights,  interest, 
accommodation,  and  convenience  of  the  public.  We  are  the  more 
inclined  to  this  construction,  because  a  contrary  one  would  cause 
confusion,  without  any  benefit  whatever  either  to  the  creditors  or 
the  public. 

Proceedings  affirmed. 


Near  against  Watts. 

Since  the  passage  of  the  act  of  the  16th  of  June  1836,  a  life  estate  in  lands  IB 
not  the  subject  of  levy  and  sale  upon  an  execution. 

The  judgment  creditor  who  first  proceeds  by  execution  against  a  life  estate  in 
lands,  and  has  the  same  delivered  to  him  upon  a  liberari  facias,  is  entitled  to  the 
rents  and  profits  thereof  in  satisfaction  of  his  judgment,  to  the  exclusion  of 
another  judgment  creditor,  the  lien  of  whose  judgment  is  prior  in  point  of  date, 
but  whose  execution  is  subsequent. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Frederick  Watts,  Esquire,  against  Dr  L.  L.  Near.  Amicable 
action. 

The  parties  agree  to  the  following  facts,  to  be  considered  in  the 
nature  of  a  special  verdict,  with  leave  to  either  party  to  sue  out  a 
writ  of  error  without  oath  or  bail. 

On  the  2d  of  August  1837,  Dr  L.  L.  Near  obtained  a  judgment 
against  Dr  William  C.  Chambers  for  11,645  dollars,  upon  which  a 
fieri  facias  was  issued  the  same  day,  and  was  levied  on  personal 
property,  which  was  sold  to  the  amount  of  9185  dollars  SO  cents. 
On  the  22d  of  November  1837,  a  fieri  facias  was  issued  for  the 
residue,  which  was  levied  on  the  life  estate  of  Dr  William  C. 
Chambers  in  a  tract  of  land  and  mill.  An  inquisition  was  held, 
and  the  jurors,  taking  into  consideration  the  value  of  the  property 
and  the  expenses  for  taxes  and  repairs,  only  found  the  annual  value 
to  be  404  dollars.  There  was  no  judgment  but  that  of  Dr  Near 
exhibited  to  the  jury.  On  the  8th  of  February  1838,  a  liberari 
facias  was  issued,  which  was  executed;  and  on  the  12th  of  Feb- 
ruary 1838,  the  possession  of  the  said  property  was  delivered  to 
the  plainiiff  in  the  execution 

On  the  same  2d  of  August  1837,  F.  Watts,  Esq.,  obtained  a, 
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judgment  against  Dr  William  C.  Chambers  for  1925  dollars  50 
cents,  upon  which  a  fieri  facias  was  issued  on  the  7th  of  August 
1837,  and  which  was  levied  on  all  the  defendant's  real  estate,  em- 
bracing several  tracts  of  land  and  lots  of  ground,  and  also  the  life 
estate  of  the  said  Chambers  in  the  tract  of  land  and  mill  before 
mentioned.  On  the  26th  of  August  1837,  Dr  W.  C.  Chambers 
signed  an  agreement,  that  the  property  thus  levied  should  be  con- 
sidered as  condemned,  without  inquisition.  On  the  1st  of  Septem- 
ber 1837,  a  vendilioni  expands  was  issued,  which  was  returned 
on  the  20lh  of  November  1837.  that  all  the  property  was  sold, 
including  the  life  estate  aforesaid ;  the  sales  amounted  to  22,738 
dollars. 

On  the  13th  of  November  1837,  Dr  L.  L.  Near,  by  his  counsel, 
filed  exceptions  to  the  sale  of  the  said  life  estate,  and  on  the  20th 
of  November  1837,  he  filed  additional  exceptions;  and  the  said 
sale  of  the  life  estate  was  set  aside,  on  the  ground  that  it  was  not 
the  subject  of  sale.  On  the  1.5th  of  December  1837,  on  motion  of 
Dr  Near,  by  his  counsel,  rule — that  the  proceeds  of  the  sheriffs 
sales  be  brought  into  court  for  appropriation;  and  on  the  10th  of 
February  1838,  the  money  was  appropriated;  and  after  paying  all 
previous  judgments,  there  was  a  balance  to  be  applied  pro  rttla  to 
the  judgments  of  the  said  Dr  Near  and  F.  Watts,  Esq.,  of  336 
dollars  34  cents,  and  the  same  was  so  paid. 

On  the  24th  of  February  1838,  a  fieri  facias  post  vendilioni 
exponas  was  issued  upon  the  judgment  of  F.  Watts,  Esq.,  v.  Dr 
Chambers,  which  was  levied  on  the  life  estate  of  the  defendant  in 
the  aforesaid  tract  of  land  and  mill,  upon  which  an  inquisition  was 
held,  and  the  jury,  upon  the  judgment  of  F.  Watts,  Esq ,  none 
other  having  been  exhibited,  and  evidence  of  the  taxes  and  repairs, 
as  in  the  case  of  Dr  Near,  returned  that  the  property  was  of  the 
annual  value  of  404  dollars. 

And  a  conversation  was  had  and  moved  by  and  between  the 
said  Dr  L.  L.  Near  and  the  said  Frederick  Watts,  on  the  subject 
of  the  said  judgments,  executions  and  life  estate,  wherein  the  said 
Dr  Near  affirmed  that  the  proceedings  had  upon  his  judgment,  by 
which  he  was  put  in  possession  of  the  said  life  estate,  entiiled  him 
lo  the  exclusive  possession  and  receipts  of  the  profits  of  the  said 
estate  until  his  debt  was  paid;  and  by  reason  of  having  the  first 
fieri  facias,  levy  and  inquisition,  and  liberari  facias  executed  as 
aforesaid,  he  could  not  be  dispossessed  or  disturbed  in  the  posses- 
sion or  exclusive  receipt  of  the  profits  of  the  said  estate  until  his 
debt  was  paid;  and  that  it  was  unlawful  for  the  said  F.  Watts  to 
institute  any  proceeding  upon  his  judgment,  by  which  he  would 
be  <-ntitled  to  any  part  of  the  annual  value  of  the  said  life  estate 
until  Dr  Near's  judgment  was  satisfied;  and  the  said  F.  Watts 
denied  that  the  said  Dr  L  L.  Near  was  lawfully  entitled,  under 
the  proceedings  upon  his  judgment,  to  have  the  exclusive  posses- 
sion and  receipt  of  the  annual  profits  of  the.  said  life  estate;  and 
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that  it  would  be  lawful  for  him,  the  said  F.  Watts,  to  have  the  said 
inquisition  and  liberari  facias  set  aside,  and  to  proceed  upon  his 
judgment  under  the  act  of  assembly  in  such  cases  provided,  in  such 
manner  as  that  the  annual  profits  of  the  same  should  be  applied 
and  distributed,  pro  rata,  to  and  between  the  said  judgments  of  the 
said  F.  Watts  and  the  said  Dr  L.  L.  Near.  And  the  said  Dr  Near, 
in  consideration  of  the  said  F.  Watts  having  promised  to  pay  him, 
five  dollars,  in  the  event  of  his  being  entitled  to  proceed  in  such 
manner  as  to  entitle  him  to  a  pro  rata  of  the  annual  value  of  the 
said  life  estate,  the  said  Dr  Near  promised  to  pay  him,  the  said  F. 
Watts,  five  dollars  in  the  event  of  his  not  being  entitled  to  the 
whole  amount  of  the  proceeds  of  the  said  life  estate,  and  the  exclu- 
sive possession  of  the  same  until  his  debt  is  paid.  And  the  said 
F.  Watts  thus  affirms  and  the  said  Dr  Near  denies.  Issue. 

And  the  parties  hereby  admit  the  premises  and  assumptions  there 
laid,  and  refer  the  matter  to  the  court.  If  the  court  shall  be  of 
opinion  that  the  said  F.  Watts  may  lawfully  proceed  upon  his 
judgment,  in  any  manner  to  entitle  himself  to  a  portion  of  the  an- 
nual value  of  the  said  life  estate,  before  the  judgment  of  the  said 
Dr  Near  shall  be  fully  satisfied,  then  judgment  to  be  entered  for 
the  plaintiff;  but  if  the  said  Dr  L.  L.  Near  is  entitled  to  have  the 
whole  proceeds  and  possession  of  the  said  life  estate  until  his  debt 
be  fully  paid,  by  reason  of  the  proceedings  so  as  aforesaid  had 
upon  his  judgment,  then  judgment  to  be  entered  for  the  defendant. 
The  parties  agree  to  waive  all  matters  of  form  in  this  case,  the 
object  being  to  ascertain  whether,  upon  all  the  facts  of  the  case, 
Dr  Near's  proceedings  upon  his  judgment  are  legal  and  valid,  so 
that  the  same  should  not  be  set  aside,  and  so  as  to  preclude  the  said 
F.  Watts  from  proceeding  in  any  manner  upon  his  judgment,  so  as 
to  entitle  himself  to  a  pro  rata  share  of  the  annual  value  of  the 
said  life  estate.  The  records  herein  referred  to  are  made  part  of 
this  case.  &c.,  &c.,  &c. 

Upon  this  statement  of  facts,  the  court  below  rendered  a  judg- 
ment for  the  plaintiff. 

Penrose,  for  plaintiff  in  error,  contended  that  by  the  construction, 
of  the  sixty-ninth  section  of  the  act  of  the  16th  of  June  1.336,  the 
execution  of  the  plaintiff  in  error  was  entitled  to  a  preference,  and 
that  the  rights  of  the  parties  were  not  controled  by  the  subject  of 
the  lien  of  their  respective  judgments.  He  referred  to  the  sixty- 
ninth  section,  which  provides  that  the  plaintiff  may  have  a  writ  of 
liberari  facias,  according  to  the  valuation  of  the  inquest,  "  in  the 
manner  and  according  to  the  rules  herein  before  provided  in  the 
case  of  other  real  estate,"  and  the  fifty-first  and  fifty-fourth  sections, 
which  regulate  the  proceeding  against  a  fee  simple  estate,  provide 
that  a  liberari  facia.'}  subsequently  issued  shall  disturb  a  posses- 
sion under  a  former  one,  although  upon  a  judgment  of  more  recent 
date. 

VHI. — 2  c 
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Watts,  for  defendant  in  error,  contended  that  any  other  construc- 
tion of  the  act  of  assembly  than  that  given  by  the  court  below, 
would  be  destructive  of  the  rights  of  the  parties  as  ascertained  and 
secured  by  the  lien  of  their  judgments.  If  a  subsequent  judgment 
creditor  may,  by  a  prior  execution,  secure  to  himself  the  life  estate 
of  the  defendant  until  his  judgment  be  paid,  it  virtually  destroys 
the  rights  of  the  prior  judgment  creditors;  for  the  rents  and  profits 
may  not  be  sufficient  to  pay  such  subsequent  lien  during  the  life- 
time of  the  defendant.  That  the  legislature  did  not  design  such  a 
construction  of  the  act  as  is  contended  for,  appears  by  a  reference 
to  the  sixty-eighth  section,  which  provides  that  "  the  sheriff  shall 
ascertain,  by  an  inquest  in  the  manner  usually  practised,  the  clear 
yearly  profits,  making  reasonable  allowances  for  taxes,  repairs 
and  all  reprises,  and  he  shall  make  return,"  &c.  "  Beyond  all 
reprises,"  in  the  language  of  the  act  of  1705,  sect.  2,  Purd.  Dig. 
edition  of  1830,  page  289,  which  includes  mortgages,  as  decided  in 
Pulaski  v.  King,  1  Yeates  477.  It  would  seem,  therefore,  that  the 
inquest  should  have  considered  prior  judgments  against  the  life 
estate.  But  the  same  act,  in  the  seventieth  section,  provides,  that 
upon  the  appointment  of  the  sequestrator  provided  for  by  the  sixty- 
ninth  section,  he  may,  under  the  direction  of  the  court,  sell  the  land 
"  for  such  term  of  years  as  will  satisfy  all  the  liens;"  and  in  another 
part  of  the  same  section,  "  and  the  liens  shall  be  paid  according  to 
priority."  We  can  not  suppose  that  it  was  the  intention  of  the 
legislature  to  compel  lien  creditors  immediately  to  execute  their 
judgments  which  are  secured  upon  life  estates,  or  run  the  risk  of 
fyeing  deprived  entirely  of  their  security,  by  a  proceeding  upon  a 
judgment,  for  the  payment  of  which,  perhaps,  the  estate  afforded 
no  security. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  plaintiff  in  error  and  the  defendant  in  error 
having  each  obtained  a  judgment  for  a  sum  of  money  in  the  court 
of  common  pleas  of  Cumberland  county,  on  the  same  day,  against 
Doctor  William  C.  Chambers,  who  was  seised  of  a  life  estate  at  the 
time,  in  a  tract  of  land  on  which  a  grist  mill  and  other  buildings 
were  erected,  sued  out  upon  their  respective  judgments  writs  of 
fieri  facias  tested  of  and  returnable  to  different  terms  of  the  court; 
by  virtue  whereof  the  life  estate  of  the  defendant  in  said  land  was 
seised  in  execution.  The  plaintiff  in  error  took  out  his  writ  of 
fieri  facias  on  the  22d  of  November  18:47,  under  which  the  sheriff, 
having  taken  the  land  in  execution  by  means  of  an  inquest  consist- 
ing of  twelve  suitable  men,  ascertained  the  clear  profits  yearly  there- 
of, after  making  reasonable  allowances  for  taxes,  necessary  repairs, 
and  all  reprises,  without  taking  into  view,  however,  the  judgment 
of  the  defendant  in  error,  or  that  of  any  other  person,  except  the 
judgment  in  the  fieri  facias  itself,  to  be  404  dollars;  and,  as  he  was 
commanded,  made  return  thereof  to  the  court  with  his  writ;  where- 
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upon,  on  the  8th  of  February  1838,  the  plaintiff  in  error  sued  out  a 
liberari  facias,  by  virtue  of  which  the  estate  so  taken  in  execution 
was  extended  and  delivered  to  him  according  to  the  valuation  of 
the  inquest  aforesaid.  After  this,  on  the  24th  of  February  1838, 
the  defendant  in  error  sued  out  a  writ  of  fieri  facias  upon  his 
judgment,  and  the  same  life  estate  was  seized  in  execution  under 
it,  a  like  proceeding  to  ascertain  the  value  of  the  yearly  profits,  and 
a  like  return  thereof  made  to  the  court  by  the  sheriff  with  the  writ. 
The  other  circumstances  mentioned  in  the  case  are  passed  by,  as 
not  having  any  material  bearing  upon  the  question  presented  for 
our  consideration.  The  question  to  be  determined  is  this:  Has  the 
plaintiff  in  error  acquired  a  right,  by  his  priority  of  proceeding  in 
obtaining  execution  of  his  judgment,  to  have  it  first  satisfied  out  of 
the  rents,  issues,  and  profits  of  the  estate,  before  the  defendant  in 
error  si  Rill  be  permitted  to  come  in  and  receive  or  get  therefrom 
any  portion  of  his  judgment? 

'  This  question  will  be  answered  by  ascertaining  the  true  meaning 
and  intention  of  the  legislature,  as  expressed  in  the  68th,  69th,  and 
70th  sections  of  the  act  of  the  16th  of  June  1836,  relating  to  execu- 
tions. The  first  of  these  sections  enacts  that,  "Whenever  an  estate 
for  life  in  any  improved  lands  or  tenements  yielding  rents,  issues, 
or  profits,  shall  be  seized  in  execution,  it  shall  be  the  duty  of  the 
sheriff  to  ascertain,  by  an  inquest  in  the  manner  usually  practised, 
the  clear  profits  yearly  of  such  real  estate,  making  reasonable  allow- 
ances for  taxes,  necessary  repairs,  and  all  reprises,  and  he  shall 
make  return  of  such  inquisition  to  the  court,  with  his  writ."  Tin 
second  of  these  sections  then  directs  that,  "Upon  the  return  of  such 
writ,  it  shall  be  lawful  for  the  plaintiff  to  have  such  estate  ex- 
tended, and  delivered  to  him  by  a  writ  of  liberari  facias,  according 
to  the  valuation  of  the  inquest  aforesaid,  in  the  manner  and  ac« 
cording  to  the  rules  hereinbefore  provided  iti  the  case  of  other 
real  estate,  or  at  his  election,  the  court  shall  award  a  writ  to  se- 
quester the  rents,  issues,  and  profits  of  such  estate,  and  appoint  a 
sequestrator  to  carry  the  same  into  effect."  The  rules  referred  to 
in  this  latter  section,  as  regulating  the  manner  of  extending  and  the 
right  under  such  extent  of  holding  other  real  estate,  are  contained 
and  laid  down  in  the  51st  section  of  the  act,  and  there  have  refer- 
ence only  to  the  extension  of  estates  in  fee.  The  section  is  in  these 
words:  "  Lands  or  tenements  shall  be  extended,  as  aforesaid,  upon 
execution,  according  to  the  priority  of  the  judgments,  in  all  cases 
where  two  or  more  writs  of  liberari  facias  issued  thereon,  shall  be 
in  the  hands  of  the  -sheriff  or  other  officer  at  the  time  for  execution, 
but  whenever  any  real  estate  shall  be  extended  in  satisfaction 
of  any  judgment,  as  aforesaid,  such  extent  shall  not  be  dis- 
turbed or  discharged  by  virtue  of  any  writ  of  liberari  facias  issued 
upon  any  other  judgment,  whether  previously  or  subsequently 
obtained."  From  these  sections  it  appears  that,  by  the  63th,  the 
sheriff,  by  means  of  an  inquest  to  be  held  in  the  manner  usually 
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practised,  is  to  ascertain  the  clear  yearly  value  beyond  all  reprises 
of  the  profits  of  the  life  estate,  seized  by  him  in  execution,  and 
make  return  of  the  inquisition  containing  the  report  thereof  to  the 
court.  The  words  in  this  section,  '-by  an  inquest  in  the  manner 
usually  practised,"  mean  nothing  more  than  that  the  inquest  shall 
be  composed  of  twelve  good  and  lawful  men,  of  the  sheriff's  baili- 
wick, or  at  least  not  of  a  less  number,  to  be  convened  and  organ- 
ised by  the  sheriff,  by  his  either  swearing  or  affirming  each  mem- 
ber thereof,  in  the  manner  and  form  theretofore  usually  practised,  to 
perform  the  duty  faithfully  assigned  and  appointed  by  the  section. 
It  is  evident  this  is  required,  that  the  creditor,  the  plaintiff  in  the 
execution,  as  also  the  debtor  and  all  others  concerned  therein,  may 
know  at  what  rent  or  sum  of  money  per  annum  the  creditor  shall 
take  the  estate,  until  his  debt  shall  thereby  be  discharged  upon  an 
extent  of  the  estate,  if  he  should  choose  or  make  his  election  to  take 
it  in  that  way;  and,  at  the  same  time,  to  supersede  the  necessity  of 
calling  an  inquest  to  assist  in  the  future  execution  of  the  writ  of 
liber ari  facias,  which  was  requisite,  according  to  the  practice  that 
prevailed  anterior  thereto,  for  the  purpose  of  fixing  the  rent  or 
annual  value  of  the  estate,  at  which  it  should  be  held  or  possessed 
by  the  plaintiff,  until  he  should  receive  satisfaction  therefrom  for 
his  debt.  Hence  it  is  also  perfectly  evident  that  the  inquest  men- 
tioned in  this  68th  section  of  the  act,  in  ascertaining  "the  clear 
profits  yearly  of  the  estate,  making  reasonable  allowances  for  taxes, 
necessary  repairs,  and  all  reprises,"  are  to  be  governed  by  the 
same  rules  which  ought  to  have  guided,  and  to  take  nothing  into 
consideration  in  forming  their  estimate  thereof,  but  what  would 
have  been  proper  for  an  inquest  previously  thereto  to  have  done 
in  executing  a  writ  of  liberari  facias.  The  object  of  ascertain- 
ment being  precisely  the  same,  the  principle  of  corning  at  or  reach- 
ing it  must  of  course  be  the  same.  And  as  the  term  "reprises"  in 
executing  a  writ  of  liberari  Jacias,  was  never  made  nor  understood 
to  include  judgments  or  other  lien  debts,  besides  the  one  mentioned 
in  the  execution,  and  as  such  to  be  taken  into  consideration  by  the 
inquest,  it  cannot  be  intended  that  it  was  meant  that  they  should 
be  by  the  inquest  mentioned  in  the  68th  section  of  the  act,  whose 
duty,  as  there  pointed  out,  would  seern  to  be  the  same.  The  argu- 
ment, therefore,  which  has  been  urged  in  favour  of  the  defendant  in 
error,  that  his  judgment,  and  indeed,  all  the  judgments  in  being 
against  Doctor  Chambers,  which  were  liens  upon  the  estate  at  the 
time,  ought  to  have  been  adduced  and  exhibited  to  the  inquest  in 
the  case  of  the  plaintiff  in  error,  is  wholly  without  foundation;  or, 
if  there  be  any  reason  for  it,  I  am  altogether  unable  to  discover  or 
comprehend  it.  The  inquest  was  only  to  ascertain  the  clear  yearly 
value  of  the  estate,  after  defraying  all  expenses  and  charges  usually 
incident  to,  and  necessary  for  the  enjoyment  thereof;  and  how  a 
knowledge  of  the  judgments  and  liens,  or  the  aggregate  thereof, 
against  the  estate,  could  be  requisite  for  the  purpose,  seems  to  be 
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inconceivable.  Even  the  amount  of  the  judgment  of  the  plaintiff 
in  the  execution  was  not  necessary  to  be  known  to  the  inquest  for 
all  that  they  were  required  to  do.  They  were  not  to  ascertain,  as 
in  the  case  of  a  fee-simple  estate  taken  in  execution,  whether  the 
yearly  value  of  the  rents,  issues,  and  profits  thereof,  beyond  all 
reprises,  would,  within  the  space  of  seven  years,  be  sufficient  to 
satisfy  the  amount  of  the  debt  and  damages,  or  damages  mentioned 
in  the  execution,  together  with  the  interest  and  costs  accrued 
thereon.  In  this  latter  inquiry,  which  is  only  to  take  place  in  the 
case  of  a  fee-simple  estate  taken  in  execution,  it  is  perfectly  obvious 
that  the  amount  of  the  judgment  mentioned  in  the  execution  be- 
comes material;  and  that,  without  knowing  it,  it  would  be  impos- 
sible for  the  inquest  to  decide  within  what  period  the  rents  would 
be  adequate  to  the  discharge  of  it.  So  in  making  the  requisite 
inquiry  in  this  latter  case,  they  may  also,  and  it  would  be  their 
duty,  if  the  same  should  be  laid  before  them,  to  take  into  conside- 
ration all  the  liens  existing  against  the  estate,  that  are  or  shall  be- 
come payable  within  the  seven  years,  as  composing  in  this  parti- 
cular instance  a  portion  of  what  has  been  considered  reprises; 
because,  unless  the  aggregate  of  the  rents,  issues,  and  profits  of  the 
estate  for  the  seven  years,  beyond  the  amount  of  all  such  liens, 
including  also  what  shall  be  deemed  necessary  to  meet  repairs  and 
the  discharge  of  all  public  assessments  thereon,  will  pay  the  amount 
of  the  judgments  mentioned  in  the  execution  within  that  time,  the 
inquest  make  no  report  in  this  inquisition  of  their  estimate  of  the 
yearly  value  of  the  profits  of  the  estate,  nor  yet  of  the  amount  of 
the  liens  exhibited,  but  merely  state  that  the  rents,  issues,  and 
profits  of  the  estate  taken  in  execution  are  not  of  a  sufficient  yearly 
value,  beyond  all  reprises,  to  satisfy  the  same  within  the  space  of 
seven  years.  And  before  the  act  of  1836  came  into  operation,  the 
inquest  held  under  the  writ  of  fieri  facias  were  only  required  to 
state  in  their  inquisition,  either  that  the  yearly  rents,  issues,  and 
profits  of  the  estate,  beyond  all  reprises,  tvere  or  were  not  of  a 
sufficient  value  to  satisfy  the  amount  of  money  to  be  levied  under 
the  writ,  without  stating  the  yearly  value  of  the  profits  or  making 
any  mention  of  the  liens  or  their  amount.  But  since  that  act  has 
come  into  effect,  they  are  required  by  the  4Sth  section  thereof,  in 
case  they  should  be  of  opinion  that  the  clear  profits  of  the  estate 
will  be  sufficient  to  pay  the  amount  of  money  to  be  levied  under 
the  execution,  within  the  seven  years,  to  assess  the  value  of  the 
yearly  rents  or  profits  of  the  estate  beyond  all  reprises  of  which  the 
sheriff  shall  make  return  to  the  court,  with  his  writ;  so  that  the 
creditor  or  the  plaintiff  in  the  execution,  if  he  chooses,  thereupon, 
to  sue  out  a  writ  of  liberari  facias,  in  order  to  have  the  estate 
extended  and  delivered  to  him,  may,  as  well  as  the  defendant, 
know  what  rent  or  sum  of  money  the  former  shall  allow  to  the 
fatter  per  annum  for  the  enjoyment  of  the  estate  in  satisfying  his 
debt  or  judgment;  and  also  that  the  trouble  and  expense  of  calling 
vin. — 2  c* 
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an  inquest  for  that  purpose,  in  the  execution  of  the  writ  of  liberari 
facias,  might  thereafter  be  avoided.   If  the  inquest,  however,  should 
be  of  opinion  that  the  rents,  issues,  and  profits  of  the  estate  will 
not  be  sufficient  to  pay  the  amount  of  the  execution  beside  the 
aggregate  of  all  the  liens,  within  the  space  of  seven  years,  then 
they  are  barely  to  say  so,  in  their  inquisition  without  more,  as  be- 
fore the  act.     And  thereupon  the  plaintiff  becomes  entitled  to  have 
a  writ  of  venditioni  exponas  sued  our,  authorising  the  sheriff',  or 
proper  officer,  to  make  sale  of  the  estate  for  the  purpose  of  satisfy- 
ing his  debt.     But  in  the  case  of  a  life  estate  being  seized  in  exe- 
cution, no  such  writ  can  be  issued;  nor  can  a  sale  be  made  of  it, 
unless  the  plaintiff  or  creditor,  in  whose  favour  the  seizure  has 
been  made  under  the  fieri  facias,  upon  the  return  thereof  to  the 
court,  will  elect  to  have  the  estate  sequestered;  which,  we  have 
seen,  he,  and  no  other,  has  an  express  right  under  the  act  to  do. 
Upon  his  electing  to  have  the  estate  sequestered,  the  court  is  re- 
quired to  award  a  writ  of  sequestration  to  sequester  the  rents  and 
profits  of  the  estate,  and  to  appoint  a  sequestrator  to  carry  the  same 
into  effect,  who  shall  have  power  under  the  authority  of  the  court 
either  to  rent  or  sell  the  estate,  and  to  apply  the  proceeds  thereof, 
under  the  direction  of  the  court,  to  the  payment  of  liens  according 
to  their  priority.     But  it  is  only  in  the  case  of  a  sequestration  of  a 
life  estate  that  the  liens  upon  it  are  to  be  brought  into  view  and 
taken  notice  of;  and  this,  by  the  express  terms  of  the  70ih  section 
of  the  act,  is  to  be  done  by  the  court;  so  that  in  no  instance  where 
a  life  estate  is  seized  in  execution,  have  the  inquest  any  thing  what- 
ever to  do  with  the  liens.     They  cannot,  as  has  been  insisted  on, 
be  considered  as  comprehended  within  the  term  "reprises,"  as  used 
in  reference  to  the  ascertaining,  by  means  of  an  inquest,  the  value 
of  the  clear  profits  yearly  of  the  estate,  as  it  has  been  held  they 
may  in  ascertaining  whether  the  value  of  the  rents,  issues,  and 
profits  of  the  estate  in  fee,  beyond  all  reprises,  will  be  sufficient, 
within  the  period  of  seven  years,  to  satisfy  the  amount  of  money 
directed  to  be  levied  under  the  execution;  because  the  object  in 
this  latter  case  is  to  ascertain  whether  the  whole  profits  of  the 
estate  will  be  sufficient,  within  that  period,  to  pay  all  the  liens 
against  it,  including  the  amount  of  the  execution,  besides  the  ?x- 
pense  of  keeping  it  in  repairs,  and  pay-ing  the  public  assessments 
thereon.     What  would  be  the  result  if  the  amount  of  liens  were  to 
be  taken  into  view,  as  reprises,  in  ascertaining  the  yearly  value  of 
the  estate  after  paying  them?    Is  it  not  manifest  that,  whenever  the 
aggregate  of  the  liens,  payable  within  the  year,  exceeded  the  value 
of  the  whole  profits  of  the  estate  for  the  year,  the  clear  value  of  it, 
or  the  value  beyond  reprises  would  be  nothing  ?     This  would 
be  imputing  to  the  legislature  a  want  of  ordinary  intelligence, 
and  making  the  provisions  of  the  act  in  this  respect  perfectly  ridi- 
culous, if  not  unrighteous;  because  it  may  admit  of  a  question,  per- 
haps, where  the  estate  does  actually  yield  rents,  issues,  and  profits, 
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notwithstanding  the  inquest,  according  to  the  rules  contended  for  by 
taking  into  consideration,  as  reprises,  all  the  liens,  have  found  the 
clear  yearly  value  of  the  profits  to  be  worth  nothing,  whether  the 
plaintiff  in  the  execution  would  not  have  a  right  to  sue  out  a  writ 
of  liberari  facias,  and  by  virtue  thereof,  have  the  estate  extended 
and  delivered  to  him;  if  so,  he  must  hold  it  forever,  as  the  profits 
according  to  the  report  of  the  inquest  can  never  satisfy  his  debt. 
But  it  is  obvious  that  this  might  produce  the  grossest  injustice;  for 
the  profits  of  the  estate  exclusive  of  the  liens  upon  it,  beside  defray- 
ing the  expense  of  repairs,  taxes,  and  such  charges  as  are  usually 
incident  to  the  profitable  occupation  of  real  estate,  might  be  more 
than  sufficient  to  discharge  the  plaintiff's  debt  or  claim  in  one  year. 
The  true  and,  as  it  would  seem,  the  necessary  interpretation  of 
the  act,  so  far  as  noticed,  being,  then,  that  the  liens  generally  against 
the  estate  are  not  to  be  taken  into  view  by  the  inquest,  in  ascertain- 
ing the  yearly  value  of  the  profits  thereof,  let  us  apply  it  now  to 
the  case  before  us.     The  plaintiff' in  error  had  the  estate  extended 
and  delivered  to  him,  that  he  might,  from  the  rents  arid  profits  of  it, 
according  to  the  valuation  thereof,  made  by  the  inquest,  receive 
satisfaction  of  his  debt,  before  the  defendant  in  error  sued  out  his 
execution.     The  plaintiff  in  error  must  be  considered  then  as  having 
been  put  into  the  possession  of  the  estate,  and  as  having  a  right  to 
hold  the  same  according  to  the  rules  laid  down  in  the  51st  section 
of  the  act,  recited  above.     This   section  declares  expressly,  that 
"  whenever  any  real  estate  shall  be  extended  in  satisfaction  of  any 
judgment  as  aforesaid,  such  extent  shall  not  be  disturbed  or  dis- 
charged  by  virtueof  any  writ  of  liberari  facias,\ssned  upon  any  other 
judgment,  whether  previously  or  subsequently  obtained."    Hence 
it  is  evident  that  the  defendant  in  error,  even  if  his  judgment  were 
prior  to  that  of  the  plaintiff  in  error,  could  not  disturb  the  plaintiff 
in  error  in  his  possession  of  the  estate,  nor  be  permitted  to  participate 
in  the  receipt  of  any  of  the  rents,  issues  and  profits  of  it,  until  the 
plaintiff  in  error  shall  be  satisfied  therefrom  the  amount  of  his  debt, 
with  the  interest  and  costs,  which  have  and  shall  accrue  thereon. 
And  still  less  reason  has  the  defendant  in  error,  according  to  this 
principle,  to  claim  to  come  into  a  participation  of  the  profits  with 
the  plaintiff  in  error,  seeing  his  judgment  is  not  prior,  but  scarcely 
of  equal  date.     And  again,  by  the  70th  section  of  the  act,  it  is  only 
where  a  sequestrator  is  appointed  by  the  court,  with  power,  under 
its  direction,  to  rent  or  sell  the  estate,  that  the  rents  or  proceeds  of 
sale  are  to  be  applied  to  the  payment  of  any  of  the  other  liens 
besides  that  on  which  the  estate  is  taken  in  execution;  and  in  that 
case  they  are  to  be  applied  to  the  liens  according  to  their  priority. 
But  then  by  the  express  terms  of  the  69th  section,  there  can  be  no 
sequestration  of  the  estate  or  profits  of  it,  nor  sequestrator  appointed, 
without  the  consent  or  election  of  the  plaintiff,  under  whose  execu- 
tion the  estate  has  been  first  seized.     The  words  of  the  section  are, 
"  at  his  election  (meaning  the  plaintiff's,  beyond  doubt)  the  court 


328  SUPREME  COURT  [Harrisburg 

[Near  v.  Walls.] 

shall  award  a  writ  to  sequester  the  rents,  issues  and  profits  of  such 
estate,  and  appoint  a  sequestrator  to  carry  the  same  into  effect.'* 
But  here  the  plaintiff  in  error,  who  had  the  first  execution  laid  on 
the  estate  under  his  judgment,  made  his  election,  as  he  had  a  right 
to  do,  to  have  it  extended  and  delivered  to  him,  at  the  valuation 
thereof  made  by  the  inquest,  under  the  writ  of  Jieri  faciax,  which 
gives  him  a  right  to  hold  it,  without  disturbance  from  any  other 
creditor,  according  to  the  provisions  of  the  69th  and  51st  sections 
of  the  act,  until  he  shall  be  satisfied  the  amount  of  his  judgment  by 
the  rents,  issues  and  profits,  to  be  derived  from  the  estate,  which 
have  been  extended  to  him  at  404  dollars  per  annum  by  the  in- 
quest. It  has  been  objected,  however,  that  this  is  so  unreasonable 
and  unjust,  that  the  legislature  could  not  have  intended  it.  It  is 
very  clear,  however,  that  they  have  most  expressly  and  unequivo- 
cally declared  that  it  shall  be  so;  and  this  being  the  case,  it  is  our 
duty  to  be  governed  by  it  in  our  decision,  even  if  it  were  unrea- 
sonable; because  we  have  no  power  to  alter,  repeal,  or  set  it  aside. 
I,  however,  am  far  from  being  satisfied  that  the  act,  in  this  respect, 
according  to  the  only  interpretation  which  we  think  it  susceptible 
of,  is  so  unreasonable  or  unjust  as  has  been  alleged  on  the  part  of 
the  defendant  in  error;  and  as  regards  this  particular  case,  the 
English  rule,  as  applicable  to  the  execution  of  a  writ  of  elegit,  which 
may  be  considered  as  founded  on  experience,  and  approved  of  by 
the  wisdom  of  many  ages,  would  entitle  the  plaintiff  in  error  to  a 
preference  over  the  defendant  in  error.  Chief  Baron  Gilbert,  in  his 
Treatise  upon  Executions,  page  56,  says:  "  If  there  be  several 
judgments  in  the  same  term,  the  second  person  that  first  extends  the 
several  moieties,  shall  be  first  satisfied,  all  being  equal  as  to  the 
date  of  their  liens."  So  as  to  an  estate  in  fee,  taken  in  execution 
under  the  provisions  of  the  act  of  1836,  which  go  still  further  than 
the  English  rule,  it  is  admitted,  without  any  objection  of  its  being 
unjust,  that  the  plaintiff,  who  has  it  first  extended  and  delivered  to 
him  that  he  may  have  his  judgment  satisfied  out  of  the  profits  of 
it,  cannot  be  disturbed  until  he  shall  have  obtained  satisfaction  of 
his  debt,  though  his  judgment  and  the  lien  of  it  be  posterior  to  that 
of  others  who  may  wish  to  come  in.  But  it  is  said,  this  is  different 
from  the  case  of  a  life  estate,  because  a  fee  simple  estate  will  endure 
forever,  and  when  it  is  seized  in  execution,  and  extended  under  a 
junior  judgment  and  lien,  it  amounts  only  to  a  postponement  of  the 
prior  judgment  and  lien  for  a  limited  time,  not  exceeding  seven 
years  at  most.  Although  the  effect  of  this  operation  may  occasionally 
be  different  in  the  case  of  a  life  estate,  from  what  it  would  be  if  it 
were  a  fee,  yet  the  principle,  in  the  abstract,  is  precisely  the  same 
in  both  cases;  which  is  this,  that  the  party  who  has  a  lien  of  a  prior 
or  equal  date,  loses  the  benefit  of  it  by  neglecting  to  take  the  estate 
first  in  execution.  It  may  therefore  be  said  to  be  carrying  into  effect 
a  principle  of  the  common  law,  which  certainly  favours  the  vigilant, 
and  often  does  postpone  the  negligent.  This  principle  prevails  in 
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the  taking  of  chattels  in  execution,  both  as  to  real  and  personal, 
so  that  the  first  of  several  executions,  issued  against  the  same  per- 
son, which  is  delivered  to  the  sheriff,  though  it  he  issued  last,  upon 
the  latest  judgment,  shall  be  entitled  to  a  preference,  and  must  be 
first  satisfied  out  of  personal  goods  or  a  term  of  years  in  land,  if 
taken  in  execution  by  virtue  of  the  several  writs,  after  they  shall  all 
have  come  into  the  sheriff's  hands.  It  is  not  material,  either,  how 
long  the  term  may  have  to  run;  it  may  be  one  hundred  years  or 
more;  nor  yet  what  the  relation  of  the  rent  reserved  may  be  to  the 
real  annual  value  of  the  land.  The  rent  may  be  nominal,  such  as 
a  grain  of  corn,  and  the  clear  yearly  value  of  the  rents,  issues  and 
profits  of  the  land,  may  be  five  hundred  dollars,  or  any  other  sum; 
thus  making  it,  in  fact,  a  much  more  valuable  estate  than  a  life 
estate  in  the  same  land  would  be,  and  at  the  same  time  equally 
permanent. 

We,  therefore,  think  the  court  below  erred  in  rendering  judgment 
for  the  defendant  in  error,  who  was  the  plaintiff  there. 

Judgment  reversed,  and  judgment  for  the  plaintiff  in  error. 


Kohl  against  Harting. 

In  the  distribution  of  a  fund  made  by  a  sheriff's  sale,  and  brought  into  court, 
the  court  will,  as  between  equitable  claimants,  be  governed  by  principles  of 
equity. 

ERROR  to  the  common  pleas  of  Berks  county. 

Christian  Harting  against  Simon  Kohl.  Issue  directed  by  the 
court  of  common  pleas  to  ascertain  what  part  of  the  money,  if 
any,  Christian  Harting  is  entitled  to,  arising  from  the  sheriff's  sale 
of  the  real  estate  sold  as  the  property  of  David  Kohl,  upon  a  judg- 
ment and  execution  at  the  suit  of  Frederick  Moyer,  administrator 
of  Andrew  Greiner,  deceased. 

Rebecca  Kohl  was  the  owner  of  the  land  in  regard  to  which  this 
controversy  first  arose.  In  her  will  she  authorised  the  defendant  to 
sell  the  land,  but  not  for  less  than  800  dollars.  This  will  was 
proved  on  the  30th  of  August  1832.  The  defendant  sold  the  land 
to  the  plaintiff  for  811  dollars  on  the  17th  of  November  1832.  The 
sum  of  100  dollars  was  to  stand  as  a  charge  on  the  land,  to  pay  a 
sum  of  money  due  on  a  mortgage  on  said  land,  held  by  one  Moyer. 
The  balance  of  the  purchase-money  was  to  be  paid  on  the  1st  of 
April  1833,  when  a  title  free  and  clear  of  all  incumbrances  was  to 
be  made,  and  possession  of  the  land  delivered. 

January  17,  1833,  the  plaintiff  paid  the  defendant  175  dollars 
on  said  purchase,  and  took  possession  of  the  land. 


330  SUPREME  COURT  [Harrisburg 

[Kohl  v.  Harting.] 

It  appeared  that,  at  the  date  of  the  contract,  there  was  more  than 
100  dollars  due  on  the  Moyer  mortgage;  the  precise  amount  has 
not  been  shown,  but  it  must  have  been  near  170  dollars. 

There  was  in  evidence  the  record  of  an  action  of  ejectment  in- 
stituted by  Simon  Kohl,executorof  Margaret  Kohl, deceased, against 
Christian  Harting,  to  August  term  1833,  No.  69,  for  said  land.  Oc- 
tober 16,  1833,  report  filed,  finding  for  the  plaintiff  the  lands  and 
tenements  in  dispute — the  verdict  to  be  released  or  vacated  on  the 
defendant  paying  the  prothonotary  the  sum  of  482  dollars  44  cents 
on  or  before  the  first  day  of  November  next,  when  the  plaintiff  is 
to  deliver  to  the  prothonotary  a  deed  for  the  premises  in  dispute, 
for  the  defendant;  subject  to  the  payment  of  100  dollars,  together 
with  lawful  interest  from  the  first  day  of  April,  A.  D.  1822,  to  the 
heirs  of  Andrew  Greiner,  deceased.  August  14,  1834,  a  jury  called; 
same  day  discharged,  and  after  hearing,  plaintiff  suffered  a  non- 
suit. 

To  November  term  1834,  a  scire  facias  was  issued  on  said  mort- 
gage against  David  Kohl,  with  notice  to  the  plaintiff  as  terre-tenant, 
March  9,  1836,  judgment  de  terris  183  dollars  66  cents.  Levari 
facias  was  issued  on  this  judgment  to  April  term  1836,  and  the 
land  was  sold  to  John  Troxell  for  700  dollars.  This  money  was 
paid  into  court.  There  remained  in  court  for  distribution,  after  the 
payment  of  the  mortgage  debt  and  costs,  473  dollars  38  cents. 

The  plaintiff  claimed  the  right  to  take  out  of  court  the  175  dol- 
lars which  he  paid  the  defendant  on  his  purchase.  The  defendant 
claimed  the  right  to  take  it  all  out.  To  decide  which  has  the  right, 
this  issue  was  formed. 

It  was  testified  by  one  witness,  that  when  the  land  was  adver- 
tised for  sale  on  the  levari  facias,  the  plaintiff  called  on  the  de- 
fendant and  said  to  him,  "  How  is  this?  my  land  is  about  to  be 
sold.  I  now  tell  you  that  I  will  hold  to  my  contract."  To  this 
defendant  replied  that  he  knew  the  land  was  to  be  sold,  and  that 
the  defendant  had  a  right  to  stick  to  his  bargain. 

John  Troxell  testified  that  he  bought  the  land  at  sheriff's  sale, 
for  Simon  Kohl,  the  defendant.  It  also  appeared  that  immediately 
after  the  sheriffs  sale,  the  plaintiff  quit  the  possession  of  the  land, 
and  the  defendant  took  possession  of  the  same.  It  does  not  appear 
that  the  plaintiff  ever  heard  that  Troxell  had  bought  the  land  for 
the  defendant  until  it  was  discovered  on  the  trial. 

The  mortgage  was  a  charge  on  the  land  for  a  debt  beyond  that 
which  was  agreed  by  the  parties  should  remain  a  charge  thereon,  in 
the  hands  of  the  plaintiff — this  excess  the  defendant  did  not  pay  on 
the  mortgage,  nor  offer  to  pay.  The  defendant  never  offered  a  title 
to  the  plaintiff,  neither  before  nor  since  the  sheriff's  sale.  The  counsel 
of  the  defendant  on  the  trial  declined  saying  whether  the  defen- 
fendant  held  the  lands  subject  to  the  contract  or  not.  The  question 
was  asked,  and  he  declined  answering  whether  he  was  willing  to 
convey  according  to  the  contract  or  not. 
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Banks,  president,  instructed  the  jury  that  the  plaintiff  was  enti- 
tled to  recover.  Verdict  for  one  hundred  dollars. 

Deckert,  for  plaintiff  in  error. 
Smith,  for  defendant  in  error. 

PER  CTJRIAM. — This  case  is  unprecedented  in  its  circumstances; 
but  the  plaintiff  has  a  clear  equity,  and  the  question  regards  the 
specific  nature  of  his  relief.  The  defendant  has  become  the  owner 
of  the  land  in  his  own  right;  but  though  liable  to  perform  the  con- 
tract himself,  he  cannot  force  the  plaintiff  to  take  a  title  through 
him,  which  is  not  the  one  for  which  he  bargained.  Besides,  he 
refuses  to  say  whether  he  will  convey  even  on  those  terms;  and 
the  plaintiff,  for  one  of  these  reasons,  or  for  both,  chooses,  as  he 
may,  to  declare  the  contract  at  an  end.  In  these  circumstances, 
what  would  a  chancellor  do  with  the  fund?  By  payment  of  pur- 
chase-money, a  vendee  gets  a  lien  on  the  legal  title  of  the  vendor; 
and  by  a  judicial  sale  of  it,  the  price  is  substituted  for  the  land,  on 
the  common  principle  of  the  Bank  of  Pennsylvania  v.  Winger,  1 
Rawle  302.  The  prior  lien  of  the  mortgage  being  out  of  the  way, 
then,  we  see  nothing  to  hinder  the  plaintiff  from  taking  satisfaction 
in  his  turn. 

Judgment  affirmed. 


The  Commonwealth  ex  relatione  against  Collins. 

The  amendments  to  the  constitution  of  1790,  were  adopted  at  the  time  when 
the  result  of  the  vote  of  the  electors  thereon  was  ascertained  from  the  official 
returns,  and  made  known  by  the  speaker  of  the  senate;  and  after  that  period,  no 
appointment  to  judicial  office  could  be  made  by  the  governor,  without  the  advice 
and  consent  of  the  senate. 

QUO  WARRrfNTO.—Qn  the  twenty-third  day  of  May,  one 
thousand  eight  hundred  and  thirty-nine,  Mr  Johnson,  the  attorney- 
general,  filed  in  the  supreme  court  a  suggestion  as  follows: 

Pennsylvania,  ss. — Be  it  remembered,  that  at  a  supreme  court 
held  at  Harrisburg,  in  and  for  the  middle  district  of  Pennsylvania, 
on  the  twenty-third  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-nine,  comes  Ovid  F.  Johnson, 
attorney-general  of  the  said  commonwealth,  and  on  behalf  of  said 
commonwealth  gives  the  said  court  here  to  know  and  be  informed, 
that  by  the  amended  constitution  of  the  said  commonwealth,  which 
was  agreed  to  in  convention  on  the  twenty-second  day  of  February, 
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in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
eight,  and  adopted,  ratified  and  confirmed  by  the  citizens  of  the  said 
commonwealth  on  the  ninth  day  of  October  now  last  past,  and  the 
fact  of  its  being  so  adopted  duly  declared  and  proclaimed  by  the 
governor  on  the  eleventh  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-eight,  it  is  provided  in  the 
second  section  of  the  fifth  article  of  said  constitution,  as  follows,  to 
wit:  "  The  judges  of  the  supreme  court,  of  the  several  courts  of 
common  pleas,  and  of  such  other  courts  of  record  as  are  or  shall  be 
established  by  law,  shall  be  nominated  by  the  governor,  and  by 
and  with  the  consent  of  the  senate  appointed  and  commissioned  by 
him.  The  judges  of  the  supreme  court  shall  hold  their  offices  for 
the  term  of  fifteen  years,  if  they  shall  so  long  behave  themselves 
well.  The  president  judges  of  the  several  courts  of  common  pleas, 
and  of  such  other  courts  of  record  as  are  or  shall  be  established  by 
law,  and  all  other  judges  required  to  be  learned  in  the  law,  shall 
hold  their  offices  for  the  term  of  ten  years,  if  they  shall  so  long 
behave  themselves  well.  The  associate  judges  of  the  courts  of 
common  pleas  shall  hold  their  offices  for  the  term  of  five  years,  if 
they  shall  so  long  behave  themselves  well.  But  for  any  reasonable 
cause,  which  shall  not  be  sufficient  ground  of  impeachment,  the 
governor  may  remove  any  of  them,  on  the  address  of  two-thirds 
of  each  branch  of  the  legislature.  The  judges  of  the  supreme  court 
and  the  presidents  of  the  several  courts  of  common  pleas  shall,  at 
stated  times,  receive  for  their  services  an  adequate  compensation 
to  be  fixed  by  law,  which  shall  not  be  diminished  during  their  con- 
tinuance in  office,  but  they  shall  receive  no  fees  or  perquisites  of 
office,  nor  hold  any  other  office  of  profit  under  this  commonwealth." 
That  in  the  seventh  section  of  the  schedule  of  said  constitution,  it 
is  provided  as  follows,  to  wit:  a  The  commissions  of  the  presidents 
of  the  several  judicial  districts,  and  of  the  associate  law  judges  of 
the  first  judicial  district,  shall  expire  as  follows:  The  commissions 
of  one  half  of  those  who  shall  have  held  their  offices  ten  years  or 
more  at  the  adoption  of  the  amendments  to  the  constitution,  shall 
expire  on  the  twenty-seventh  day  of  February,  one  thousand  eight 
hundred  and  thirty-nine,  the  commissions  of  the  other  half  of  those 
who  shall  have  held  their  offices  ten  years  or  more  at  the  adoption 
of  the  amendments  to  the  constitution,  shall  expire  on  the  twenty- 
seventh  day  of  February,  one  thousand  eight  hundred  and  forty- 
two;  the  first  half  to  embrace  those  whose  commissions  shall  bear 
the  oldest  date.  The  commissions  of  all  the  remaining  judges  wao 
shall  not  have  held  their  offices  for  ten  years  at  the  adoption  of  the 
amendments  to  the  constitution,  shall  expire  on  the  twenty-seventh 
day  of  February  next  after  the  end  of  ten  years  from  the  date  of 
their  commissions."  That  at  the  adoption  of  said  amendments  to 
said  constitution,  to  wit,  on  the  ninth  day  of  October  now  last  past, 
Oristus  Collins,  Esq.,  of  the  county  of  Lancaster,  held  the  office 
of  president  judge  of  the  second  judicial  district  of  Pennsylvania, 
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composed  of  the  county  of  Lancaster,  under  and  by  virtue  of  a 
commission  bearing  date  the  eighth  day  of  August,  in  the  year 
one  thousand  eight  hundred  and  thirty-six,  duly  issued  by  Joseph 
Ritner,  Esq.,  governor  of  the  said  commonwealth,  and  continued 
to  hold  said  office  and  exercise  the  duties  thereof  from  the  time  of 
his  said  appointment  up  to  the  twenty-sixth  day  of  December,  in 
the  year  one  thousand  eight  hundred  and  thirty-eight.     That  on 
the  said  twenty-sixth  day  of  December  last  named,  the  said  Oristus 
Collins  resigned  the  commission  by  virtue  of  which  he  held  and 
exercised  the  office  of  president  judge  of  the  said  district;  and  on 
the  twenty-seventh  day  of  December,  the  day  following  the  date 
of  his  said  resignation,  was  again  commissioned  to  the  same  office 
he  had  before  held,  by  Joseph  Ritner,  Esq.,  then  being  governor 
of  the  said  commonwealth  of  Pennsylvania,  under  and  in  virtue 
of  the  fifth  section  of  the  schedule  to  the  said  amended  constitution. 
That  notwithstanding  the  resignation  of  the  commission  held  by 
the  said  Oristus  Collins,  at  the  adoption  of  the  amendments  to  said 
constitution,  as  above  mentioned,  and  the  foregoing  provisions  of 
the  said  amended  constitution,  and  the  second  section  of  the  sche- 
dule of  said  amended  constitution,  which  is  in  the  words  following, 
to  wit:  '*  The  alterations  and  amendments  in  the  said  constitution 
shall  take  effect  from  the  first  day  of  January,  eighteen  hundred 
and  thirty-nine,"  the  said  Oristus  Collins  continues  to  hold,  use  and 
exercise  the  office  of  president  judge  of  the  second  judicial  district 
of  Pennsylvania,  without  warrant  or  lawful  authority  for  so  doing. 
Whereupon  the  said  attorney-general,  in  behalf  of  the  common- 
wealth of  Pennsylvania,  gives  the  said  court  here  to  understand 
and  be  informed  that  Oristus  Collins,  of  the  county  of  Lancaster, 
in  said  commonwealth,  from  and  since  the  first  day  of  January  last 
past,  hath  used  and  exercised,  and  still  doth  use  and  exercise  the 
office  of  president  judge  of  the  second  judicial  district  in  the  said 
commonwealth,  without  any  warrant  or  lawful  and  constitutional 
authority  therefor.     Which  said  office  and  the  powers,  authorities, 
emoluments  and  franchises  thereto  belonging  and  appertaining,  the 
said  Oristus  Collins,  during  all  the  time  aforesaid,  hath  usurped  and 
still  doth  usurp  upon  the  government  of  the  said  commonwealth, 
to  the  great  damage  and  prejudice  of  the  lawful  authority  of  the 
same. 

Wherefore  the  said  attorney-general  makes  suggestion  arid  com- 
plaint herein,  and  for  due  process  of  law  against  the  said  Oristus 
Collins  in  this  behalf  to  be  made,  to  answer  by  what  warrant  he 
claims  to  have,  use,  exercise  and  enjoy,  the  aforesaid  office. 

Whereupon  the  court  awarded  a  writ  of  quo  warranto,  return- 
able on  the  10th  of  June,  which  was  issued  and  returned  served. 
And  on  the  said  day,  the  said  Oristus  Collins  filed  the  following 
plea: 

And  now,  June  10, 1339,  the  said  Oristus  Collins  comes  into  court 
by  Thaddeus  Stevens  and  Samuel  Parke,  his  attorneys,  and  pro- 

VIII. 2  D 
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testing  that  "the  adoption  of  the  amendments  to  the  constitution," 
did  not  take  place  at  the  general  election  held  on  the  9th  of  Oc- 
tober 1838,  as  is  in  various  places  alleged  in  the  suggestion  filed,  on 
which  this  quo  warranlo  was  issued,  but  only  a  vote  was  then 
taken  for  the  purpose  of  ascertaining  the  sense  of  the  citizens  "  on 
the  expediency  of  adopting  the  amendments  so  agreed  upon  by  the 
convention,"  which  resulted  in  a  majority  in  favour  of  the  expe- 
diency of  the  adoption  or  engrafting  said  amendments  into  the 
constitution  of  this  state,  at  the  lime  and  in  the  manner  specified 
in  said  amendments,  viz.  on  the  1st  day  of  January  1S39;  for  plea 
in  this  behalf  says,  that  he  claims  to  exercise  and  enjoy  the  office 
of  president  judge  of  the  second  judicial  district  of  Pennsylvania 
composed  of  the  county  of  Lancaster,  under  and  by  virtue  of  a 
commission  in  due  form  of  law,  bearing  date  the  27th  day  of  De- 
cember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-eight,  under  the  great  seal  of  the  commonwealth  aforesaid, 
signed  and  issued  by  his  excellency  Joseph  Ritner,  Esq.,  then  being 
governor  of  the  said  commonwealth,  according  to  the  constitution 
and  laws  of  said  commonwealth  to  fill  the  said  office  of  President 
Judge  aforesaid,  which  was  then  vacant,  which  said  commission 
duly  signed  and  sealed,  bearing  date  as  aforesaid,  the  said  Oristus 
brings  here  into  court.  And  the  said  Oristus  further  says  that  after- 
wards, to  wit,  on  the  29th  day  of  December  aforesaid,  he  duly  ac- 
cepted the  said  commission,  and  on  the  same  day  duly  and  accord- 
ing to  the  constitution  and  laws  of  this  commonwealth,  took  and 
subscribed  the  oath  required  by  the  said  constitution  and  laws,  and 
entered  upon  the  duties  of  the  said  office  of  president  judge  as 
aforesaid,  and  has  continued  thence  hitherto  continually  to  perform, 
the  same  duties,  and  still  does  perform  the  said  duties  according  to  • 
the  said  constitution  and  laws,  under  and  by  virtue  of  the  said 
appointment  and  commission;  without  this,  that  the  said  Oristus 
Collins,  the  office,  liberties,  privileges  and  franchises  in  said  sugges- 
tion mentioned,  or  any  of  them,  from  and  since  the  1st  day  of 
January  last  past,  hath  usurped  and  still  doth  usurp  upon  the  go- 
vernment of  the  said  common  wealth,  in  the  manner  and  form  as  by 
the  said  suggestion  is  supposed.  All  which  said  Oristus  is  ready  to 
verify  as  the  court  shall  award.  Wherefore  he  prays  judgment, 
and  that  the  said  office,  liberties  and  privileges  by  him  above 
claimed,  may  be  adjudged  and  allowed  to  him,  and  that  he  may  be 
dismissed  and  discharged  by  the  court  hereof,  and  from  the  pre- 
mises above  charged  on  him,  &c. 

The  commonwealth  craves  Oyer  of  the  said  alleged  commission 
in  the  defendant's  plea  set  forth,  and  the  same  is  granted  by  the 
court  in  hxc  verba. 

And  thereupon,  Ovid  F.  Johnson,  attorney-general  of  the  said 
commonwealth,  who  for  the  said  commonwealth  prosecutes  in  this 
behalf,  comes  and  saith,  that  the  said  plea  of  the  said  Oristus  Col- 
lins, and  the  matter  therein  contained  in  manner  and  form  as  the 
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same  are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  to 
bar  or  preclude  the  said  commonwealth  from  having  or  maintaining 
the  aforesaid  proceeding  thereof  against  him,  the  said  Oristus  Col- 
lins, and  that  the  said  commonwealth  is  not  bound  by  the  law  of 
the  land  to  answer  the  same,  and  this  the  said  commonwealth  is 
ready  to  verify.  Wherefore  for  the  want  of  a  sufficient  plea  in  this 
behalf,  the  said  attorney-general  prays  judgment  for  the  said  com- 
monwealth, and  that  the  said  defendant  be  ousted  and  altogether 
excluded  from  the  said  office  of  president  judge  aforesaid. 

And  the  said  Ovid  F.  Johnson,  attorney-general,  as  aforesaid, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
States  and  shows  to  the  court  the  following  causes  of  demurrer  to 
the  said  plea : 

1.  That  the  said  plea  by  not  denying,  admits  all  the  facts  set 
forth  in  the  said  suggestion,  and  the  commission  under  which  the 
said  Oristus  Collins  claims  to  hold  the  office,  being  issued  to  fill  an 
alleged  vacancy  created  by  the  resignation  of  the  same  individual 
on  the  day  preceding  that  on   which  the  said  alleged  commission 
issued,  the  acting  governor  of  the  commonwealth  had  no  right  to 
commission  him  to  hold  the  said  office  "so  long  as  he  should  be- 
have himself  well."     And  he  could  not,  under  such  commission, 
exercise  the  duties  of  the  said  office  from  and  after  the  1st  day  of 
January,  one  thousand  eight  hundred  and  thirty-nine. 

2.  That  the  said  plea  is  in  other    respects  uncertain,  informal, 
and  insufficient,  &c. 

J.  M.  Porter  and  Ovid  F.  Johnson,  attorney-general,  for  the 
relators. 

T.  Stevens  and  S.  Parke,  for  the  respondent. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Under  the  constitution  of  1790,  the  tenure  of  the 
judges  of  the  courts  therein  specially  mentioned  was  during  good 
behaviour.  By  the  amendments,  however,  as  they  are  called,  which 
were  agreed  on  and  proposed  by  the  convention  of  1838,  and  ap- 
proved by  a  majority  of  the  electors,  who  voted  on  the  question 
whether  they  should  become  part  of  the  constitution  or  not,  at  the 
general  election  in  that  year,  the  tenure  of  the  judges  of  the  su- 
preme court  was  changed  to  a  term  of  fifteen  years;  the  president 
judges  of  the  several  courts  of  common  pleas,  and  of  such  other 
courts  of  record  as  were  or  should  be  established  by  law,  and  all 
other  judges  required  to  be  learned  in  the  law,  to  a  term  often 
years,  subject  still,  however,  to  the  condition  of  each  behaving  him- 
self well.  And  further,  instead  of  being  appointed  by  the  governor, 
as  under  the  constitution  of  1790,  they  are,  under  the  amendments, 
to  be  nominated  by  the  governor,  and  by  and  with  the  consent  of 
the  senate,  appointed  and  commissioned  by  him.  By  the  second 
section  in  the  schedule,  which  forms  part  of  the  amendments,  it  is 
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declared  that  the  alterations  and  amendments  shall  take  effect  from 
the  first  day  of  January,  eighteen  hundred  and  thirty  nine;  and 
though  it  is  declared  hy  the  third  section  of  the  schedule,  that  the 
clauses,  sections,  and  articles  of  the  constitution  of  1790,  which 
still  remain  unaltered,  shall  continue  to  be  construed  and  luive 
effect,  as  if  the  said  constitution  had  not  been  amended;  yet  the 
judicial  tenure  being  expressly  altered  by  the  amendments,  the  con- 
stitution of  1790,  therefore,  became  null  and  void  as  to  this  par- 
ticular; and  all  the  judges  within  the  state,  on  the  first  day  of 
January  eighteen  hundred  and  thirty-nine,  who  then  held  their 
offices  and  commissions  under  it  during  good  behaviour,  ceased  to 
be  judges,  by  reason  of  the  tenure  whereby  they  held  their  offices 
having  become  terminated,  unless  some  provision  can  be  found  to 
have  been  made  in  the  amendments  to  counteract  and  prevent  this 
effect.  The  seventh  section  of  the  schedule  is  the  only  part  of  the 
amendments,  then,  which  contains  any  provision  whatever  in  rela- 
tion to  this  point,  that  can  by  any  possible  construction  be  made  to 
apply  to  the  defendant's  case.  It  is  in  the  following  words:  "  The 
commissions  of  the  president  judges  of  the  several  judicial  districts, 
and  of  the  associate  law  judges  of  the  first  judicial  district,  shall 
expire  as  follows:  the  commissions  of  one-half  of  those  who  shall 
have  held  their  offices  ten  years  or  more,  at  the  adoption  of  the 
amendments  to  the  constitution,  shall  expire  on  the  twenty-seventh 
day  of  February,  one  thousand  eight  hundred  and  thirty-nine;  the 
commissions  of  the  other  half  of  those  who  shall  have  held  their 
offices  ten  years  or  more,  at  the.  adoption  of  the  amendments  to 
the  constitution,  shall  expire  on  the  twenty-seventh  day  of  Feb- 
ruary, one  thousand  eight  hundred  and  forty-two;  the  first  half  to 
embrace  those  whose  commissions  shall  bear  the  oldest  date.  The 
commissions  of  all  the  remaining  judges,  who  shall  not  have  held 
their  offices  for  ten  years,  at  the  adoption  of  the  amendments  to 
the  constitution,  shall  expire  on  the  twenty-seventh  day  of  February 
next  after  the  end  of  ten  years  from  the  date  of  their  commissions." 
All  the  judges  mentioned  in  this  section  have  their  commissions, 
which  were  granted  under  the  authority  of  the  constitution  of  1790, 
extended  by  necessary  implication  beyond  the  first  day  of  January, 
one  thousand  eight  hundred  and  thirty-nine,  when  otherwise  they 
would  have  been  determined;  some  to  the  twenty-seventh  day  of 
February,  one  thousand  eight  hundred  and  thirty-nine,  some  to  the 
twenty-seventh  day  of  February,  one  thousand  eight  hundred  and 
forty-two,  and  the  rest  to  the  twenty-seventh  day  of  February  next 
after  the  end  of  ten  years  from  the  date  of  their  commissions. 
Now,  according  to  the  plain  reading  of  this  section,  it  would  seem 
as  if  no  commissions  were  provided  for  or  continued  in  force  by  it, 
excepting  such  as  were  in  being  at  the  adoption  of  the  amend- 
ments to  the  constitution.  Hence,  it  becomes  necessary  to  examine 
and  ascertain,  in  the  first  place,  at  what  time  the  amendments  must 
be  considered  as  having  been  adopted,  agreeably  to  the  meaning 
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of  the  phrase,  "at  the  adoption  of  the  amendments  to  the  consti- 
tution;" or  at  least  to  see  whether  the  commission  of  the  defendant 
was  in  being  at  or  before  the  latest  point  of  time  at  which  (he 
adoption  of  the  amendments  to  the  constitution  must  be  considered 
as  having  taken  place.  The  counsel  for  the  defendant,  aware  of 
the  important  bearing  which  the  answer  to  this  question  would 
have  upon  their  client's  case,  endeavoured  to  show  that  it  must  be 
taken  to  mean  the  first  day  of  January,  one  thousand  eight  hun- 
dred and  thirty-nine,  otherwise  (he  amendments  would  have  a  most 
unreasonable,  unjust,  and  oppressive  operation.  It  was  alleged 
that  it  was  reasonable,  if  not  necessary,  to  suppose  that  the  con- 
vention, as  often  as  they  have,  in  the  amendments,  referred  to  the 
time  when  they  should  be  adopted,  by  mentioning  it  in  the  same 
manner  already  stated,  meant  to  designate  the  same  point  of 
time  throughout.  And  if  so,  that  it  is  clear  from  the  ninth  sec- 
tion of  the  first  article,  that  the  time  of  the  amendments  being 
agreed  to  finally  by  the  convention,  as  was  first  suggested  by  the 
counsel  for  the  commonwealth,  cannot  be  the  time  that  was  in- 
tended; because,  in  speaking  there  of  the  senators  who  shall  "  be 
elected  at  the  first  general  election  after  the  adoption  of  the  amend- 
ments to  the  constitution,"  it  would  seem,  by  taking  the  whole  of 
the  section  into  view,  that  the  general  election  of  eighteen  hundred 
and  thirty-nine  was  intended  to  be  designated,  and  not  the  general 
election  of  eighteen  hundred  and  thirty-eight,  which  was  the  first 
election  that  was  to  be  held  after  the  amendments  were  agreed  to 
by  the  convention.  So  again  by  the  tenth  section  of  the  sixth 
article,  it  is  declared  that  "  any  person  who  shall,  after  the  adop- 
tion of  the  amendments  proposed  by  this  convention  to  the  con- 
stitution, fight  a  duel,  or  send  a  challenge  for  that  purpose,  or  be 
aider  or  abettor  in  fighting  a  duel,  shall  be  deprived  of  the  right  of 
holding  any  office  of  honour  or  profit  in  this  state,  and  shall  be 
punished  otherwise  in  such  manner  as  is  or  may  be  prescribed  by 
law."  Here  it  is  first  said,  that  the  convention  have,  in  terms  the 
meaning  of  which  cannot  be  mistaken,  shown  most  clearly  that 
they  did  not  consider  their  agreeing  on  the  amendments  as  the 
adoption  of  them,  but  merely  a  proposing  of  them  to  the  people, 
for  them  to  decide  whether  they  should  be  adopted,  or  not.  And 
further,  from  the  terms  of  this  section  it  is  argued,  that  the  conven- 
tion could  not  have  intended  that  a  citizen  should  be  disfranchised 
for  fighting  a  duel,  or  sending  a  challenge  for  that  purpose;  or  for 
aiding  or  abetting  therein,  before  it  was  possible  for  him  to  know 
that  there  was  any  law,  or  rule  of  civil  conduct  in  force  imposing 
such  a  penalty;  that  such  a  principle  would  savour  of  the  very 
highest  degree  of  oppression  and  injustice.  Then,  in  order  to  avoid 
such  injustice,  the  amendments  cannot  be  considered  as  having 
been  adopted  until  after  the  result  of  the  vote  given  in  regard  to 
them,  by  the  electors  at  the  general  election,  in  October  1838,  be- 
came publicly  known.  But  this  result  was  not  and  could  not  be  accu- 
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rately  ascertained  and  known  before  the  eleventh  day  of  December 
next  thereafter,  when  the  speaker  of  the  senate,  in  conformity  to 
the  act  of  assembly,  passed  in  this  behalf,  ascertained  it  from  the 
returns  thereof,  made  by  the  judges  of  the  general  election,  from 
the  several  counties  of  the  state.  Then,  again,  it  is  still  further 
maintained,  that  the  bare  ascertainment  of  the  vote  of  the  electors, 
approving  of  the  amendments  proposed  by  the  convention,  cannot, 
with  any  colour  of  propriety,  be  regarded  as  the  adoption  of  the 
amendments;  that  it  could,  at  most,  only  amount  to  a  promulga- 
tion of  the  vote  given  thereon;  so  that  the  citizens  throughout  the 
state  might  become  informed  thereof  before  the  first  day  of  Janu- 
ary, eighteen  hundred  and  thirty-nine,  when  the  amendments, .ac- 
cording to  the  express  declaration  contained  in  the  second  section 
of  the  schedule  were  to  take  effect.  This,  therefore,  as  it  is  con- 
tended by  the  counsel  for  the  defendant,  must  be  taken  to  be  the 
time  of  the  adoption  of  the  amendments  to  the  constitution:  that 
at  this  time,  and  not  before,  it  may  be  said  with  propriety,  as  well 
as  justice,  they  were  adopted  and  received  into  the  family  of 
the  constitution,  and  became,  as  it  were,  members  or  constituent 
parts  thereof;  that  the  general  election  in  October  eighteen  hundred 
and  thirty-eight,  being  the  time  when  the  people  by  their  vote  ap- 
proved of  the  amendments,  may  very  properly  be  regarded  as 
the  time  when  they,  by  their  vote  then  given,  agreed  merely  that 
the  amendments  should  be  received  into,  and  adopted  as  consti- 
tuent parts  of  the  constitution  on  the  first  day  of  January  1S39. 
That  the  agrement  to  adopt  may  very  well  be  distinguished  from 
the  act  of  adoption;  and  consequently  they  may,  and  in  some  in- 
stances must,  be  considered  as  taking  place  at  different  times.  And 
thus  it  appears,  as  it  is  contended,  that  by  taking  the  first  day  of 
January,  eighteen  hundred  and  thirty-nine,  as  the  lime  of  the  adop- 
tion of  the  amendments  to  the  constitution,  this  phrase  is  not  only 
rendered  uniform  in  its  meaning,  and  made  to  designate  and  refer 
to  the  same  point  of  time  throughout  the  amendments,  as  often  as 
it  is  used,  but  the  whole  becomes  thereby  consistent  and  harmo- 
nious in  all  its  parts;  and  at  the  same  time  perfectly  rational,  and 
certainly  more  just  in  its  operation. 

This  course  of  reasoning  is  plausible,  and  not  without  much 
force;  but  still,  when  we  come  to  look  throughout  the  amendments, 
and  discover  that  the  convention  seemingly,  when  they  intended  to 
make  the  first  day  of  January  1839  the  time  at  which  any  thing 
therein  provided  for  should  take  place,  or  be  looked  to  as  the  point 
of  time  in  order  to  ascertain  the  then  existing  state  of  that  which 
was  intended  to  be  provided  for,  have  designated  or  mentioned  it 
in  express  terms.  As,  for  instance,  in  the  sixth  section  of  the 
schedule,  they  have  said:  "  The  commissions  of  the  judges  of  the 
Supreme  Court,  who  may  be  in  office  on  the  first  day  of  January 
next,  (1839,)  shall  expire  in  the  folio  wing  manner,"  &c.  But  seeing 
the  convention,  in  the  section  immediately  following,  while  still 
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engaged  in  making  further  provision  on  the  same  subject,  with  a 
like  view,  that  is,  for  continuing  the  judicial  tenures  created  under 
the  authority  of  the  constitution  of  1790,  have  changed  entirely 
their  manner  of  expression,  for  the  purpose  of  designating  the  par- 
ticular point  of  time  to  which  they  intended  to  refer  in  order  to- 
describe  the  commissions  of  the  judges  that  were  therein  intended 
to  be  provided  for,  so  as  to  prevent  their  being  driven  at  once  from 
their  offices,  without  allowing  them  some  little  time,  at  least,  to 
prepare  for  meeting  the  event,  is  powerful,  if  not  conclusive  evidence 
to  show  that  they  intended,  by  the  change  in  the  seventh  section,  in 
substituting  the  expression  "  at  the  adoption  of  the  amendments  to 
the  constitution,"  for  that  of"  on  the  first  day  of  January  next,"  to 
make  the  time  different  for  the  classification  of  the  judges  mentioned 
in  the  latter  section,  from  that  mentioned  in  the  former.  It  seems 
impossible,  even  by  force  of  the  most  lively  imagination,  to  come- 
to  the  conclusion  that  the  convention  could  have  intended  to  refer 
to  the  same  point  of  time,  by  using  these  two  different  modes 
of  expression.  If  it  plainly  appeared  that  they  were  used  else- 
where, in  the  amendments,  as  synonymous,  it  might  furnish  some 
ground  for  believing  that  they  were  possibly  intended  to  be  used  as 
meaning  the  same  thing  in  this  instance  also,  but  there  is  not  the 
slightest  indication  of  the  kind  to  be  met  with.  It  is  utterly  im- 
possible, then,  that  the  convention  could  have  intended  to  refer  ta 
the  first  day  of  January  1839,  by  using  each  of  these  two  modes  of 
expression,  as  they  have  done, in  the  sixth  and  seventh  sections  of  the 
schedule,  without  supposing  that  they  intended  to  create  doubt  and 
confusion,  which  cannot  be  imputed"  to  them.  Neither  can  it  be 
supposed  or  believed  that  a  body,  so  conversant  with  the  English 
language  and  its  synonymes,  could  have  used  the  two  expressions, 
believing  that  they  would  be  taken  and  understood  to  mean  each 
the  first  day  of  January  then  next  following,  (1839.) 

But  it  has  been  said  that  the  course  of  reasoning  adopted, and  the 
observations  made  by  Chief  Justice  Marshall,  in  0  wings  v.  Speed, 
5  Wheat.  420,  have  a  bearing  upon  this  case,  and  go  to  show  that 
the  commission  of  the  defendant  is  still  in  force,  and  that  he  is  en- 
titled to  hold  the  office  of  president  judge  under  it.  I  am  compelled, 
however,  if  it  be  so,  to  say  that  I  am  unable  to  discover  it.  So  far, 
however,  as  it  is  possible  to  apply  what  is  there  said,  to  the  case 
before  us,  it  appears  to  have  a  directly  opposite  tendency;  and  goes 
to  prove  that  the  time  of  Ike.  adoption  of  the  constitution  of  the 
United  States,  was  anterior  to  the  lime  of  its  corning  into  effect. 
The  chief  justice  pronounces  the  ratification  of  it  by  nine  states,  that 
is,  their  agreement  to  accept  of  it,  the  adoption  of  it  by  them;  which, 
was  in  1788,  though  it  did  not,  as  he  shows,  take  effect,  or  como 
into  operation  until  the  first  Wednesday  of  March  1789.  So  far, 
therefore,  as  this  has  any  bearing  on  the  present  case,  it  is  to  cor- 
roborate and  strengthen  what  has  been  contended  for  on  behalf  of 
the  commonwealth:  that  the  vote  of  the  majority  of  the  electors, 
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in  relation  to  the  amendments,  who  voted  on  that  question  at  the 
general  election  on  the  ,9th  of  October  1838,  being  in  favour  of  the 
amendments  to  the  constitution,  was  an  adoption  of  them;  and, 
therefore,  that  day  ought   to  be  regarded  as   the  time  of  their 
adoption,  though  they  were  not,  according  to  the  provision  con- 
tained in  the  second  section  of  the  schedule,  to  take  effect  till  the 
first  day  of  January  1S39.     Chief  Justice  Marshall  also  shows  that 
though  the  constitution  of  the  United  States  was  an  entire  new 
instrument,  so  that  when  it  carne  into  full  operation  it  superseded 
every  thing  of  the  kind  that  existed  previously,  yet  certain  things 
were  done  under  the  direction  of  the  convention  that  framed  it,  be- 
fore it  came  into  effect,  as  preparatory  to  its  coming  into  operation 
on  the  first  Wednesday  of  March  17S9.     For  instance,  the  old 
congress,  under  the  authority  thus  given,  fixed  the  day  on  which 
the  electors  of  President  and  Vice  President  should  be  appointed, 
and  again  the  day  on  which  these  electors  should  meet  in  their 
respective  states,  and  vote  for  President  and  Vice  President;  all 
which  was  done  under  the  authority  of  a  schedule,  as  it  might  be 
called,  which  accompanied  the  constitution  and  its  ratification  by 
the  states,  before  the  first  Wednesday  of  March  1789,  when,  as  it 
was  held  in  that  case,  was  the  time  at  which  it  first  came  into 
operation.     So  that  the  doctrine  of  Owings  v.  Speed  would  seem 
to  sanction  the  principle,  and  especially  in  case  of  amendments 
to  a  constitution  already  in  operation,  that  some  parts  thereof, 
according  to  their  special  import,  might  come  into  operation  be- 
fore the  time  fixed  for  their  taking  effect  generally.     It  has  also 
been  claimed  for  the  defendant  that  the  constitution  of  1790  still 
remains  in  full  force,  and  never  ceased  for  a  moment  to  operate,  so 
far  as  it  has  not  been  altered  or  set  aside  by  the  amendments.     This 
position  is  certainly  true:  but  it  is  difficult  to  perceive  how  the  de- 
fendant can  derive  any  aid  from  it,  because  the  judicial  tenure 
prescribed  by  the  constitution  of  1790,  under  which  he  received  his 
commission,  is  changed,  and  therefore  annulled,  as  may  be  seen,  in 
the  most  explicit  terms,   by  the  amendments.     The   amendment 
relating  to  the  appointment  and  tenure  of  judges  is  in  these  words: 
"  The  judges  of  the  supreme  court,  of  the  several  courts  of  common 
pleas,  and  of  such  other  courts  of  record  as  are  or  shall  be  estab- 
lished by  law,  shall  be  nominated  by  the  governor,  and  by  and 
with  I  lie  consent  if the  senate  appointed  and  commissioned  by  him. 
The  judges  of  the  supreme  court  shall  hold  their  offices  for  the  term 
of  fifteen  years,  if  they  shall  so  long  behave  themselves  well.     The 
president  judges  of  the  several  courts  of  common  pleas,  and  of  such 
other  courts  of  record  as  are  or  shall  be  established  by  law,  and  all 
other  judges  required  to  be  learned  in  the  law,  shall  hold  their  . 
offices  for  the  term  of  ten  years,  if  they  shall  so  long  behave  them- 
selves well."     Thus  altering,  as  we  see,  the  constitution  of  1790, 
which  authorised  the  governor  alone  to  appoint  and  commission 
the  judges  of  all  those  courts;  and  which  also  declared  expressly 
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that  they  should  hold  their  offices  during  good  behaviour.  Accord- 
ing (o  the  second  article  of  the  schedule,  this  alteration  took  effect 
and  came  into  operation  on  the  first  day  of  January  1839.  This 
section  declares  that  "  the  alterations  and  amendments  in  the  said 
constitution  shall  take  effect  from  the  first  day  of  January  1839;'* 
and  would  certainly  have  annulled  the  commissions  and  tenures  of 
all  the  judges  then  within  the  state,  as  has  been  shown  before,  had 
it  not  been  for  the  subsequent  provisions  contained  in  the  sixth  and 
seventh  sections  of  the  schedule,  which  have  been  recited  above. 
It  seems  impossible  to  escape  from  this  conclusion,  unless  it  can  be 
shown  that  the  amendments,  without  these  two  last  mentioned 
sections  of  the  schedule,  would  not  have  affected  at  all  the  right  of 
the  judges  in  commission  on  the  first  day  of  January  1839,  under 
the  constitution  of  1790,  to  hold  their  offices  during  good  behaviour, 
but  that  they  would  have  continued  to  hold  their  offices  in  the  same 
manner  as  if  the  amendments  had  not  been  adopted.  If  this  could 
be  shown,  then,  if  the  defendant  be  not  embraced  within  the  seventh 
section  of  the  schedule,  he  would  be  entitled  to  hold  his  office, 
which  he  claims,  not  merely  for  the  term  often  yearsfromthe  date 
of  his  commission,  but  forever,  if  he  behaved  himself  well.  Such 
construction,  however,  were  it  to  be  given,  would  strike  every  one 
with  amazement,  because  it  would  not  only  be  most  palpably  re- 
pugnant to  the  plain  letter  and  meaning  of  the  amendments,  but 
also  directly  contrary  to  the  whole  scope  and  tenor  of  them. 

Under  this  view,  we  have  come  to  the  conclusion  that  the  con- 
vention, in  using  the  expression — "  at  the  adoption  of  the  amend- 
ments to  the  constitution,"  could  not  have  intended  to  refer  to  a 
later  point  of  time  than  the  day  when  the  result  of  the  vote  of  the 
electors  thereon  was  to  be  ascertained  and  made  known  by  the 
speaker  of  the  senate,  from  the  official  returns  thereof.  And  it 
may  be  that  an  earlier  point  of  time  was  intended;  but  according 
to  our  construction  of  the  amendments,  as  regards  the  main  question, 
before  us,  it  is  not  material  whether  an  earlier  day  was  intended 
or  not.  The  speaker  of  the  senate,  on  the  eleventh  day  of  Decem- 
ber, eighteen  hundred  and  thirty-eight,  under  the  authority  con- 
ferred on  him  for  that  purpose,  publicly  declared  that  the  amend- 
ments had  been  approved  by  a  majority  of  the  electors  at  the 
preceding  general  election,  who  had  voted  thereon.  Then,  after 
they  had  thus  been  adopted  and  so  declared,  and  before  the  first  day 
of  January,  eighteen  hundred  and  thirty-nine,  when  they  were  to 
take  effect,  the  defendant,  on  the  twenty-seventh  day  of  December, 
eighteen  hundred  and  thirty-eight,  was  commissioned  president 
judge  of  the  second  judicial  district,  during  good  behaviour,  by  the 
governor  under  the  authority  of  the  constitution  of  1790.  This 
authority  of  the  governor,  however,  as  also  the  right  to  hold  the 
office  under  the  commission  so  granted,  ceased  on  the  first  day  of 
January,  eighteen  hundred  and  thirty-nine,  by  operation  of  the 
amendments,  which  took  effect  on  that  day,  unless  extended  be- 
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yond  that  time  by  the  seventh  section  of  the  schedule  recited  above. 
But  upon  a  fair  construction  of  this  section,  it  would  seem  difficult, 
if  not  almost  impossible,  to  bring  the  commission  of  the  defendant 
within  its  provisions.  It  is  clear  that  it  refers  only  to  commissions 
which  were  in  force  "  at  the  adoption  of  the  amendments  to  the 
constitution,"  and  was  not  intended  to  embrace  any  others.  Why 
it  was  so  limited  in  its  provisions,  can  not,  perhaps,  be  very  satis- 
factorily explained,  from  any  thing  that  appears  on  the  face  of  the 
amendments  themselves;  nor  is  it  requisite  that  any  good  reason 
should  appear  or  be  given  for  it,  as  long  as  it  has  become  part  of 
the  constitution  by  the  will  of  the  people.  The  caption  of  the 
seventh  section  doubtless  included,  as  has  been  said,  all  the  presi- 
dent judges  of  the  several  judicial  districts,  and  associate  law  judges 
of  the  first  judicial  district,  within  the  state.  And  if  there  had  been 
no  reference,  in  the  subsequent  clauses  of  the  section,  to  the  time 
at  which  it  was  designed  they  should  be  classed,  and  for  this  pur- 
pose designated,  it  would  have  been  natural  and  perfectly  fair  to 
have  brought,  in  aid  of  giving  a  proper  construction  to  it,  the 
second  section  of  the  schedule,  which  declares  that  the  amendments 
shall  take  effect  on  the  first  day  of  January  1S39,  for  the  purpose 
of  designating  the  time  intended  for  distributing  the  judges,  men- 
tioned in  the  seventh  section,  into  their  proper  classes.  In  this  way 
the  present  commission  of  the  defendant  could  have  been  included, 
and  its  force  extended  to  a  period  of  ten  years  from  its  date.  But 
the  subsequent  clauses  of  the  seventh  section,  which  embrace  and 
class  all  the  judges  mentioned  in  the  caption  of  the  section,  fix  the 
time  expressly  at  which  they  shall  be  classed,  and  make  it  the  time 
of  the  adoption  of  the  amendments  to  the  constitution,  by  declar- 
ing that  the  commissions  of  one  half  of  those  who  shall  have  held 
their  offices  ten  years  or  more  at  the  adoption  of  the  amendments 
to  the  constitution,  shall  expire  on  the  twenty-seventh  day  of  Feb- 
ruary, eighteen  hundred  and  thirty-nine;  that  the  commissions  of 
the  other  half  of  those  who  shall  have  held  their  offices  ten  years 
or  more  at  the  adoption  of  the  amendments  to  the  constitution, 
shall  expire  on  the  twenty-seventh  day  of  February,  eighteen  hun- 
dred and  forty-two;  the  first  half  to  embrace  those  whose  commis- 
sions shall  bear  the  oldest  date.  That  the  commissions  of  all  the 
remaining  judges,  that  is,  the  rest  of  all  those  who  were  first  men- 
tioned, without  doubt,  in  the  beginning  of  the  section,  who  shall 
not  have  held  their  offices  for  ten  years  at  the  adoption  of  the 
amendments  to  the  constitution;  thus  not  only  meaning,  but  declar- 
ing plainly  by  necessary  implication,  that  the  commissions  of  all 
those  who  shall  not  have  held  their  offices,  that  is,  who  shall  have 
held  them  for  less  than  ten  years  at  the  adoption  of  the  amend- 
ments to  the  constitution,  shall  expire  on  the  twenty-seventh  day 
of  February  next  after  the  end  often  years  from  the  date  of  their 
commissions.  But  how  can  it,  with  propriety,  be  made  to  include 
those  who  did  not  hold  their  offices  at  the  adoption  of  the  amend- 
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merits,  but  commenced  holding  them  subsequently  thereto?     It 
would  seem  not  to  be  susceptible  of  any  other  construction,  without 
doing  violence  to  what  appears  to  be  its  true  grammatical  construc- 
tion, as  well  as  that  which  arises  from  its  context.    The  only  judges 
mentioned  in  this  section  are  those  of  whom  it  can  now  be  predi- 
cated that  they  either  had  or  had  not  then  held  their  offices  ten 
years,  that  is,  at  the  time  of  the  adoption  of  the  amendments.    But 
such  predicate  naturally,  at  least,  if  not  necessarily  implies  that  the 
judges  who  are  its  subject  should  then  be  in  being  and  holding 
their  offices  as  such.     It  is  not  pretended  that  Judge  Collins,  under 
his  last  commission,  the  only  one  that  is  claimed  to  be  in  force,  can 
come  within  either  class  of  the  first  division;  and  it  is  equally  clear 
that  he  can  not  be  brought  within  the  second:  because  a  president 
judge,  to  come  within  the  latter,  as  well  as  the  former,  must,  in 
order  to  meet  the  plain,  unambiguous  terms  of  the  section,  have 
hud  his  commission  and  held  his  office  under  it  at  the  time  of,  if 
not  before,  the  adoption  of  the  amendments.     Then,  in  order  to 
show  and  illustrate  the  rneaniug  of  the  convention  in  the  last  clause 
of  the  section,  embracing  "  the  commissions  of  all  the  remaining 
judges,  who  shall  not  have  held  their  offices  for  ten  years  at  the 
adoption  of  the  amendments  to  the  constitution,"  which  form  the 
third  class,  arid  the  only  one  that  the  defendant  can  possibly  claim 
to  be  included  in,  let  us  suppose  that  a  president  judge  were  to  say, 
"  I  had  not  held  my  office  ten  years  at  the  adoption  of  the  amend- 
ments," would  not  all  who  heard  him  naturally  and  necessarily 
infer,  and  correctly,  too,  from  his  own  form  of  speech,  that  he  held 
his  office  at  the  time  of  the  adoption,  but  the  ten  years  had  not 
then  expired?     But  if  the  fact  were  so,  that  he  did  not  hold  it  then, 
but  obtained  it  after  the  adoption,  would  he  not  be  taken  to  have 
spoken  untruly?     And  if,  upon  being  called  on  afterwards  to  ex- 
plain why  he  said  so,  he  were  to  attempt  to  vindicate  the  truth  of 
his  assertion,  by  alleging,  that  as  he  did  not  hold  the  office  at  all 
then,  but  came  into  it  under  a  commission  granted  to  him  subse- 
quently, and  therefore  what  he  said  was  literally  true,  would  it  not 
be  considered  a  mere  subterfuge?    These  are  questions  which  seem 
to  admit  of  no  other  than  affirmative  answers.     Then  for  any  one 
to  assert  now,  that  Judge  Collins  had  not  held  his  office  under  his 
second  commission  ten  years,  at  the  adoption  of  the  amendments, 
would  be  asserting  plainly,  by  implication,  that  he  then  held  his 
office  under  it,  but  had  not  held  it  so  long  as  ten  years;  this,  how- 
ever, would  surely  be  incorrect,  as  he  did  not,  then,  hold  the  office 
at  all  under  it,  it  being  granted  to  him  subsequently.     The  words 
in  the  last  clause  of  the  seventh  section  of  the  schedule,  being  "  who 
shall  Ji of  have  held  their  offices  for  ten  years  at  the  adoption  of 
the  amendments,"  seem  to  indicate  so  clearly  the  intention  of  the 
convention  to  provide  only  for  those  who  should  be  in  office  at  that 
time,  without  having  held  their  offices  for  ten  years,  that  it  seems 
almost  impossible  even  to  imagine  that  they  would  have  used  such 
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form  of  speech,  unless  such  was  their  intention.  Then,  if  it  were 
the  intention  of  the  convention,  as  it  seems  to  have  been,  that  no 
appointment  of  a  president  judge  of  any  of  the  courts  of  common 
pleas,  made  by  the  governor  between  the  adoption  of  the  amend- 
ments to  the  constitution  and  the  first  day  of  January  1839,  should 
endure  longer  than  to  this  latter  day,  it  is  nothing  but  right,  in  a 
legal  point  of  view,  that  he  who  has  been  so  appointed  should  then 
give  up  the  office,  so  that  it  may  be  filled  again,  either  by  himself 
or  another  nominated  by  the  governor,  and  by  and  with  the  con- 
sent of  the  senate  appointed  and  commissioned  by  the  governor  for 
that  purpose. 

Believing  this  to  have  been  the  meaning  arid  intention  of  the  con- 
vention, as  collected  from  a  fair  interpretation  of  the  language  and 
terms  in  which  the  amendments  are  drawn  up,  we  consider  our- 
selves bound  to  carry  the  amendments  into  effect  according  to 
such  intention,  let  the  result  of  their  operation  be  what  it  may, 
whether  for  the  better  or  the  worse,  as  forming  part  of  the  constitu- 
tion, and  paramount  law  of  the  state.  My  own  prejudice,  however, 
is  certainly  not  in  their  favour.  I  have  no  hesitation  in  pronoun- 
cing them  the  product  of  a  delusion,  that  has  been  the  ruin  of 
nations  in  times  past,  quite  as  wise,  intelligent  and  virtuous,  at  one 
period  of  their  existence,  as  we  have  any  right  to  claim  to  be.  But 
as  long  as  it  belongs  to  every  succeeding  generation  or  nation,  al- 
ways, to  think  itself  more  enlightened  and  more  wise,  and  there- 
fore more  capable  of  governing  itself  than  any  that  has  gone  before 
it,  in  such  manner  as  most  effectually  to  promote  and  secure  indi- 
vidual as  well,  as  national  happiness,  by  leaving  or  placing  every 
one  in  the  full  enjoyment  and  exercise  of  all  his  national  rights, 
without  imposing  any  restriction  upon  them  whatever,  it  is  not  to 
be  wondered  at  that  we  should,  under  the  influence  of  a  most  in- 
flated and  vain  confidence  in  our  own  superior  wisdom  and  discre- 
tion, disregard  the  warnings  which  might  be  derived  from  the 
experience  and  sad  fate  of  those  who,  from  the  same  kind  of  illu- 
sory confidence  in  their  superiority,  lost  every  thing,  and  became,  as 
it  were,  entirely  extinct  among  the  nations  of  the  earth;  and  blindly 
and  most  heedlessly  run  on,  in  precisely  the  same  fatal  course  that 
led  to  their  degradation  and  ruin.  It  would  seem  as  if  the  empty 
pride  and  incorrigible  vanity  of  our  nature  was,  without  fail,  either 
sooner  or  later,  to  consign  us  to  some  such  unhappy  destiny  as  ever 
ought  to  be  deprecated. 

Seeing,  then,  the  commission  under  which  Judge  Collins  claims 
to  hold  the  office  of  president  judge  of  the  second  judicial  district, 
was  granted  subsequently  to  the  adoption  of  the  amendments,  and 
consequently,  as  has  been  shown,  was  not  embraced,  nor  its  force 
extended  by  the  seventh  section  of  the  schedule,  nor  by  any  other  part 
of  the  amendments,  it  became  null,  void,  and  of  no  effect  whatever, 
on  the  1st  day  of  January  eighteen  hundred  and  thirty-nine.  Judg- 
ment of  ouster  must,  therefore,  be  rendered  against  him. 
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It  is  considered  by  the  court  here,  that  the  said  Oristus  Collins, 
Esq.,  do  not,  in  any  manner,  intermeddle  or  concern  himself  in  and 
about  the  holding  of  or  exercising  the  said  office  of  president  judge 
of  the  said  second  judicial  district  within  this  commonwealth,  com- 
posed of  the  county  of  Lancaster,  in  the  said  information  specified, 
in  virtue  of  the  supposed  commission  by  him  mentioned  in  his  plea 
in  bar  aforesaid;  but  that  (he  said  Oristus  Collins,  Esq., be  absolutely 
forejudged  and  excluded  from  holding  or  exercising  the  same  office, 
and  that  the  said  commonwealth  recover  costs  taxed,  &c. 

HUSTON,  J.,  dissenting. — The  writ  states  "  that,  by  the  amended 
constitution  of  this  state,  which  was  agreed  to  in  the  convention  on 
the  22d  of  February  1838,  and  adopted,  ratified,  and  confirmed  by 
the  citizens  of  this  commonwealth  on  the  9th  day  of  October  1838, 
and  the  fact  of  its  being  so  adopted,  duly  declared  and  proclaimed 
on  the  llth  of  December  1838,  it  is  provided  by  the  second  section 
of  the  fifth  article  as  follows,  viz:  The  judges  of  the  supreme  court, 
of  the  several  courts  of  common  pleas,  and  of  such  other  courts  of 
record  as  are  or  shall  be  established  by  law,  shall  be  nominated  by 
the  governor,  and,  by  and  with  the  consent  of  the  senate,  appointed 
and  commissioned  by  him.  The  judges  of  the  supreme  court  shall 
hold  their  offices  fifteen  years,  if  so  long  they  shall  behave  themselves 
well.  The  president  judges  of  the  courts  of  common  pleas  and  of 
such  other  courts  of  record  as  are  or  shall  be  established  by  law,  and 
all  other  judges  required  to  be  learned  in  the  law,  shall  hold  their 
offices  for  the  term  of  ten  years,  if  they  so  long  behave  themselves 
well.  That  in  the  seventh  section  of  the  schedule  of  said  constitu- 
tion it  is  provided  as  follows:  The  commissions  of  the  presidents 
of  the  several  judicial  districts  and  of  the  associate  law  judges  of 
the  first  judicial  district,  shall  expire  as  follows:  The  commissions 
of  one-half  of  those  who  shall  have  held  their  offices  ten  years  or 
more  at  the  adoption  of  the  amendments  to  the  constitution,  shall 
expire  on  the  27th  of  February  1839,  and  the  other  half  of  those 
who  shall  have  held  their  offices  ten  years  at  the  adoption  of  the 
amendments  to  the  constitution,  shall  expire  on  the  27th  of  Feb- 
ruary 1842;  the  first  half  to  embrace  those  whose  commissions 
shall  bear  the  oldest  date.  The  commissions  of  all  the  remaining 
judges  who  shall  not  have  held  their  offices  for  ten  years  at  .the 
adoption  of  the  amendments  to  the  constitution,  shall  expire  on  the 
.  27th  of  February  next  after  the  end  of  ten  years  from  the  date  of 
their  commissions."  It  then  proceeds  to  state  that  at  the  adoption 
of  the  amendments  to  the  constitution,  to  wit:  on  the  9th  of  October 
1838,  0.  Collins  held  the  office  of  president  judge  of  the  second 
judicial  disirict  of  Pennsylvania,  by  virtue  of  a  commission  bearing 
date  the  8th  of  August  1836,  by  virtue  of  a  commission  of  that  date, 
and  continued  to  hold  said  commission  and  office  up  to  the  2(>th  of 
December  1838.  That  on  the  said  26th  of  December  last  past  the 
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said  0.  Collins  resigned  the  said  commission  of  president  judge  of 
said  district;  and,  on  the  27th  day  of  December,  the  day  following 
the  date  of  said  resignation,  was  again  commissioned  to  the  same 
office  he  had  hefore  held,  by  Joseph  Ritner,  Esq.,  then  being  go- 
vernor of  the  said  commonwealth  of  Pennsylvania,  under  and  by 
virtue  of  the  fifth  section  of  the  schedule  to  the  amended  constitu- 
tion. That  notwithstanding  the  resignation  of  the  commission  held 
by  the  said  Oristus  Collins  at  the  adoption  of  the  amendments  to 
the  said  constitution  as  above  mentioned,  and  the  foregoing  provi- 
sions of  the  said  amended  constitution,  and  the  second  section  of 
the  schedule  of  said  amended  constitution,  which  is  in  the  words 
following,  to  wit:  "The  alterations  and  amendments  in  the  said 
constitution  shall  take  effect  from  the  1st  day  of  January  1839." 
The  said  Oristus  Collins  continues  to  hold  and  exercise  the  office 
of  president  judge  of  the  second  judicial  district  of  Pennsylvania, 
without  warrant  or  lawful  authority  for  so  doing,  "  wherefore  the 
attorney-general,  &c. 

The  respondent  states  that,  on  the  27th  day  of  December  1838, 
the  governor  issued  to  him  a  commission,  &c.;  that  the  office  of 
president  judge  was  at  that  time  vacant,  &c.;  and  a  protestation 
that  the  vote  on  the  9th  of  October  1838  was  on  the  expediency  of 
adopting  the  amended  constitution  on  the  1st  of  January  1839,  &c. 
To  this  there  was  a  demurrer  and  joinder. 

The  decision  of  this  case  was  argued  on  the  meaning  of  the 
words  adopt  or  adoption  in  the  constitution  and  schedule,  and  the 
time  when  the  amended  constitution  became  the  law  of  this  state, 
and  the  construction  of  the  seventh  section  of  the  schedule  annexed 
to  the  amendments. 

It  may  be  proper  to  notice  the  different  forms  of  expression  used 
by  the  legislature  in  the  several  acts  of  assembly  relating  to  this 
subject. 

On  the  14th  of  April  1835,  an  act  of  assembly  was  passed  sub- 
mitting it  to  the  people  to  vote  at  the  election  in  October  then  next, 
on  the  expediency  of  calling  a  convention. 

On  the  19th  of  January  1836,  an  act  was  passed  providing  for 
the  election  of  members  of  the  convention. 

In  the  sixth  section  we  find  the  words,  "  and  when  the  amend- 
ments shall  have  been  agreed  on  by  the  convention." 

In  the  eighth  section,  for  the  purpose  of  ascertaining  the  sense 
of  the  citizens  "  on  the  expediency  of  adopting  the  amendments  so 
agreed  upon  by  the  convention,"  an  election  was  to  be  held,  &c. 

Sections  nine  and  ten  direct  the  mode  of  conducting  the  election, 
of  making  the  returns,  and  counting  the  votes,  and  certifying  the 
result  by  a  certificate  to  be  filed  in  the  office  of  the  secretary  of  the 
commonwealth,  and  another  delivered  to  the  governor,  whose  duty 
it  shall  be  to  declare  by  proclamation  whether  the  said  amendments 
have  been  or  have  not  been  adopted  by  the  freemen  of  the  com- 
monwealth. 
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On  the  22d  of  February  1838  the  labor  of  the  convention  closed, 
and  the  amended  constitution  was  signed  and  published  according 
to  law,  and  on  the  9th  of  October  1838,  the  people  confirmed  it  by 
a  majority  of  votes. 

On  the  llth  of  December  1838,  the  votes  were  counted,  and  a 
certificate  of  the  speaker  of  the  senate,  stating  the  number  of  votes 
for  the  amendments  and  against  the  amendments,  and  on  this  be- 
ing transmitted  to  the  governor,  he  on  the  same  day  issued  a 
proclamation,  stating  the  number  of  votes  for  and  against  the 
amendments,  having  a  majority  for  said  amendments,  and  there- 
fore he  declared,  in  pursuance  of  the  act  of  assembly,  that  the  said 
amendments  have  been  adopted  by  the  freemen  of  this  common- 
wealth— and  that  they  are  to  go  into  operation  and  be  in  force 
in  the  manner  and  at  the  time  set  forth  and  named  in  the  said 
amendments  and  schedule  thereto  annexed.  So  far  we  have  the 
language  of  the  acts  of  assembly — agreed,  approved,  expediency 
of  adopting,  and  the  proclamation  in  the  words  of  the  act  of  as- 
sembly, that  the  amendments  had  been  adopted,  and  to  go  into 
operation,  &c. 

In  the  constitution  itself  we  find  in  the  article  1,  sect.  9,  "  The 
senators  who  may  be  elected  at  the  first  general  election,  after  the 
adoption  of  the  amendments  to  the  constitution,  shall  be  divided 
into  three  classes.  The  seats  of  the  senators  of  the  first  class  shall 
be  vacated  at  the  expiration  of  the  first  year;  of  the  second  class, 
at  the  expiration  of  the  second  year;  of  the  third  class,  at  the  ex- 
piration of  the  third  year;  so  that  thereafter  one-third  of  the  whole 
number  of  senators  may  be  chosen  every  year.  The  senators  elected 
before  the  amendments  to  the  constitution  shall  be  adopted,  shall 
hold  their  offices  during  the  time  for  which  they  shall  respectively 
have  been  elected." 

As  "each  house  shall  judge  of  the  qualifications  of  its  mem- 
bers," it  does  not  seem  proper  that  we  should  say  any  thing  on  this 
section,  but  it  is  certain  that  the  senate  have  not  considered  this 
clause  to  apply  to  the  members  elected  last  October. 

In  article  6,  sect.  10,  we  find  as  follows:  "  Any  person  who  shall, 
after  the  adoption  of  the  amendments  proposed  by  this  convention 
to  the  constitution,  fight  a  duel  or  send  a  challenge  for  that  purpose, 
or  be  aider  or  abettor  in  fighting  a  duel,  shall  be  deprived  of  the 
right  of  holding  any  office  of  honour  or  profit  in  this  state,  and  shall 
be  punished  otherwise,  as  is  or  may  be  provided  by  law;  but  the 
executive  may  remit  the  said  offence  and  all  its  disqualifications." 
Now,  when  we  see  that  the  second  section  of  the  schedule  says, 
"  The  alterations  and  amendments  in  the  said  constitution  shall  take 
effect  from  the  first  day  of  January  1839,  and  that  the  duelling 
cause  is  one  of  these  alterations,  we  can  have  no  doubt  of  the  mean- 
ing of  the  word  adoption,  as  used  in  it.  No  court,  nor  lawyer,  nor 
intelligent  layman  will  say  a  man  is  to  be  deprived  of  any  right, 
or  subjected  to  any  punishment  by  any  law,  before  that  law  takes 
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effect.  The  time  designated  in  the  above  section  by  the  word 
adoption  of  the  amendments,  means,  and  must  mean,  the  1st  of 
January  1839,  when  these  amendments  were  to  take  effect. 

The  constitution  derives  its  force  and  effect  immediately  from  the 
people.  They,  and  they  only,  can  agree  to  it,  approve  it,  adopt  it, 
or  in  the  words  used  in  the  constitution  of  the  United  States,  or- 
dain and  establish  it,  as  in  the  first  clause,  or  as  in  the  last  clause 
of  that  instrument.  "  The  ratification  of  the  conventions  of  nine 
states  shall  be  sufficient  for  the  establishment  of  this  constitution 
between  the  states  so  ratifying  the  same."  Neither  the  legislature 
nor  any  branch  of  it,  were  required  to  do  any  act  except  count  the 
votes  and  certify  the  result;  and  the  governor  had  no  duty  nor 
power  except  to  proclaim  that  result.  The  sanction  of  neither  legis- 
lature nor  governor  was  required,  and  whether  they  approved  or 
disapproved  of  it,  did  not  affect  its  validity.  The  people  by  their 
votes  approved,  or  adopted,  or  ratified,  or  established  it,  and  they 
acted  on  9th  of  October  1833.  In  a  popular  sense  they  then  adopt- 
ed it;  but  they  adopted  it  as  it  was  written,  and  no  otherwise.  A 
schedule  was  subjoined  to  it,  and  forms  part  of  it;  most  of  its  pro- 
visions are  temporary,  and  when  once  acted  on,  become  useless; 
but  they  have  the  same  force  and  obligation  as  the  other  parts  of 
the  instrument,  and  are  derived  from  the  same  source  viz.,  the  people. 
That  schedule  was  prepared  that  no  inconvenience  arise  in  the 
transition  of  the  government  from  the  old  to  the  new  constitu- 
tion, and  it  ordained  that — 

§  1.  "All  laws  of  this  commonwealth  in  force  at  the  time  when  the 
said  alterations  and  amendments  shall  take  effect,  and  not  incon- 
sistent therewith,  and  all  rights,  prosecutions,  claims  and  contracts, 
as  well  of  individuals  as  of  bodies  corporate,  shall  continue  as  if 
the  said  alterations  and  amendments  had  not  been  made." 

§  2.  "  The  alterations  and  amendments  in  the  said  constitu- 
tion shall  take  effect  from  the  first  day  of  January  1839/'  The 
words,  unless  otherwise  provided  in  this  schedule,  must  be  under- 
stood here.  This  will  be  more  apparent  on  viewing  the  other  sec- 
tions which  follow:  for  on  most,  if  not  all  the  offices,  it  did  not  take 
effect  on  the  first  of  January  1839;  and  on  some  of  them  not  for 
more  than  ten  years  after  that  time. 

The  third  section  does  not  seem  material  in  this  case. 

So  of  the  fourth  section. 

§  5.  "  The  governor  who  shall  be  elected  in  October  1838,  shall 
be  inaugurated  on  the  third  Tuesday  in  January  1839,  to  which 
time  the  present  executive  term  is  hereby  extended." 

This  alteration  was  eminently  necessary,  that  no  inconvenience 
might  arise  from  the  change  from  under  the  old  to  the  new  consti- 
tution; and  whatever  may  be  said  of  the  precision  of  the  language 
of  this  instrument,  there  has  been  and  can  be  no  serious  difficulty 
as  to  this.  *  "  The  executive  term  is  extended,"  can  have  but  one 
meaning;  it  includes  the  duties,  and  the  powers,  and  the  emolu- 
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ments  of  the  whole  executive  department,  and  carries  it  on  to  the 
period  designated,  neither  increased  nor  diminished;  it  remains  as 
it  was  under  the  old  constitution,  at  least  until  1st  January  1839, 
and  as  it  is  under  the  new  one  from  that  time  until  it  expired  by  its 
limitation. 

Let  us  not  mistake  either  things  or  words.  ^A  constitution  is  but 
a  law;  it  emanates  from  the  people,  the  depositary,  and  the  only 
one,  of  all  political  power;  it  is,  therefore,  the  supreme  law.  It 
organizes  and  defines  the  different  parts  of  the  government,  confers 
on  each  department  the  powers  and  duties  allotted  to  each,  and 
limits  the  powers  of  every  department.  It  has  this  further  quality: 
having  distributed  the  different  powers  to  the  different  departments, 
it  leaves  those  powers  to  be  erected  by  those  departments,  and 
leaves  to  the  sovereign  people  themselves  no  other  power  than  that 
of  choosing  their  own  officers  or  representatives.  The  people  can 
do  no  act,  except  make  a  new  constitution  or  make  a  revolution. 

Still  a  constitution  is  but  a  law,  though  it  is  the  supreme  law; 
and  it  is  to  be  construed  as  every  other  law,  though  it  is  sometimes 
the  law  by  which  acts  of  the  legislature,  and  which  are  generally 
termed  laws,  are  to  be  tested.  It  is  common,  and  our  books  are 
full  of  them,  to  enact  laws  to  take  effect  from  the  time  when  signed 
by  the  speakers  of  both  houses  and  the  governor;  but  it  is  also 
common  to  enact  laws  which  are  not  to  go  into  operation  for  a  spe- 
cified time;  and  though,  in  each  case,  we  find  "  be  it  enacted  and 
it  is  hereby  enacted,"  it  is  no  law  until  the  specified  time  arrives. 
I  have  before  me  an  act  passed  24th  of  February  1834;  the  last 
section  is — this  act  shall  take  effect  from  and  after  the  first  day  of 
October  next;  and  all  such  acts  of  assembly  as  are  hereby  altered 
or  supplied,  shall  be  and  are  hereby  repealed,  except  so  far  as  may 
be  necessary  to  finish  proceedings  commenced,  &c.  Now  this  act  of 
assembly,  though  it  had  gone  through  all  the  forms,  and  received 
all  the  sanctions  requisite  to  give  it  validity  and  make  it  binding, 
was  no  law  until  the  first  of  October,  eight  months  after  it  passed. 
Until  that  day,  the  existing  laws  which  it  repealed,  when  it  took 
effect,  continued  in  full  force. 

This  is  more  clearly  and  distinctly  the  case  with  a  constitution, 
which  being  the  supreme  law,  there  can  not  be  two  supreme  laws 
at  the  same  time,  requiring  different  duties  and  conferring  different 
powers.  Let  us  not  mistake  a  constitution,  which  confers  powers 
and  requires  duties,  and  permits  one  thing  and  forbids  another — 
let  us  not  mistake  it  for  the  printed  or  written  paper  on  which  we 
find  it.  It  is  the  great  rule  of  action,  having  the  highest  sanction — • 
it  consists  of  the  principles  and  regulations  established  by  it — it  is 
more  than  the  paper  and  ink — when,  in  the  sense  contended  for 
and  in  a  sense  which  at  first  seems  to  meet  popular  opinion,  it  is 
said  to  have  been  adopted.  It,  as  a  constitution — as  a  rule  of  ac- 
tion— as  the  supreme  law  of  the  land,  had  no  existence,  it  was  a 
dead  letter — it  was  powerless — it  was  nothing  but  the  expression 
VHI. — 2  K* 
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6f  an  intention — a  declaration  of  what  would  be  hereafter,  until 
long  after  the  9th  of  October  1838.  The  old  constitution  continued 
in  force — it  was  the  governing  rule  of  action,  as  well  of  individuals 
as  of  officers  and  departments — it  was  the  supreme  law  until  it 
expired  on  the  first  of  January  1839.  Words  must  have  meaning, 
especially  in  important  matters;  when  a  constitution  is  adopted,  it 
must  be  adopted  as  the  supreme  law  of  the  land.  If  this  is  not  the 
case,  in  what  situation  were  the  good  people  of  the  state  from  the 
9th  of  October  until  the  llth  of  December?  The  majority  was 
small — it  was  doubted  on  which  side  it  was;  no  functionary  of  the 
government  knew  what  would  be  the  result,  and  none  would  have 
dared  to  act,  had  it  not  been  that,  by  the  very  instrument  itself,  it 
was  provided  that  the  old  constitution  should  continue  in  force  until 
the  first  of  January  1839. 

The  eighth  section  of  the  act  of  the  29th  of  March  1836,  expressed 
the  true  meaning,  and  the  only  rational  one,  "  for  the  purpose  of  as- 
certaining the  sense  of  the  people,  on  the  expediency  of  adopting 
the  amendments  agreed  upon  by  the  convention;"  the  election  was 
to  be  held,  and  the  tenth  section,  which  directs  that  proclamation 
should  be  made  whether  the  amendments  have  been  or  have  not 
been  adopted,  is  inaccurate.  The  proclamation  of  the  governor, 
that  the  amendments  have  been  adopted,  and  that  they  are  to  go 
into  operation  and  be  in  force  in  the  manner  and  at  the  time  set 
forth  and  named  in  said  amendment  and  schedule  thereto  annexed, 
is  nearer  the  truth.  The  amendments,  properly  considered,  as  what 
they  are,  the  supreme  law  of  the  land,  could  not  be  adopted  in  that 
sense,  and  were  not  intended  to  be  adopted  in  that  sense  until  the 
1st  of  January,  1839,  it  then  became  the  supreme  law  of  the  state. 
Let  us  advert  more  particularly  to  the  constitution  of  the  United 
States,  and  its  history.  It  begins:  "  We,  the  people  of  the  United 
States,  in  order  to  form  a  more  perfect  union,  establish  justice,  &c. 
&c.,  do  ordain  and  establish  this  constitution  for  the  United  States 
of  America."  And  it  ends:  "  The  ratification  of  the  conventions 
of  nine  states  shall  be  sufficient  for  the  establishment  of  this  con- 
stitution between  the  states  so  ratifying  the  same."  Now  these 
words  are  stronger  than  the  word  adopt;  and  the  expressions  are 
as  positive  as  the  governor's  proclamation.  It  was  ratified,  or 
agreed  to,  or  adopted,  by  eleven  states  in  succession  between  May 
and  the  17th  of  September  1788.  On  the  2Sth  of  September  1788, 
congress,  sitting  under  the  old  confederation,  notified  the  governors 
of  this  fact.  I  have  not  their  letter,  but  Marshal,  C.  J  ,  5  fVhealon 
420,  says  congress  notified  the  states  that  it  was  adopted.  And  the 
expression  that  it  was  adopted  at  particular  times  by  the  states  in 
succession,  is  used  by  him  in  his  life  of  Washington,  and  by  other 
writers;  but  when  the  time  of  its  adoption  is  thus  spoken  of,  it  is 
figurative.  The  adoption  or  ratification  of  eight  states  left  it  an 
able  paper,  but  not  a  constitution;  it  did  not  become  one  until  the 
ninth  state  ratified  or  adopted  it.  Nay,  it  was  no  constitution; 
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it  was  not  the  supreme  law  of  the  land  before  the  5th  of  March 
1789,  and  so  decided  by  the  Supreme  Court  of  the  United  States  in 
the  case  last  cited.  The  legislature  of  Virginia,  in  October  1788, 
passed  a  law  which,  after  the  adoption  of  the  federal  constitution, 
Avould  have  been  void;  but  this  constitution  ordained,  established, 
ratified  arid  adopted  by  more  than  nine  states,  was  held  to  be  not 
yet  in  existence;  it  was  not  the  law  of  the  land;  it  had  no  force  or 
effect  till  the  government  was  organized  under  it.  This  statement 
proves,  as  far  as  the  highest  authority  can  prove,  that  it  may  be  said 
a  constitution  is  adopted,  and  yet  when  figurative  language  is  laid 
aside,  and  judicial  decision  is  required,  it  is  found  that  the  constitu- 
tion, so  far  from  being  adopted  as  the  organization  of  the  govern- 
ment and  supreme  law,  was  still  a  dead  letter,  affecting  nobody  and 
restraining  nobody. 

The  words  adopted,  or  adoption,  are  vague  and  indefinite,  and 
we  must  gather  the  precise  meaning  from  the  context,  and  the  whole 
instrument.  Now,  in  the  two  clauses  in  the  body  of  the  constitu- 
tion, they  must  mean  the  time  when  the  constitution  became  the 
law  of  the  land,  or  the  sentences  in  which  they  are  used  are 
absurd. 

If  we  look  to  the  remaining  sections  of  this  schedule,  which 
extend  to  twelve,  we  shall  find  every  one  of  mem  predicated  on  the 
idea  that  the  old  constitution  continued  until  the  1st  of  January 
1839;  and  though  this  is  not  said  so  in  express  words,  yet  it  is  so 
by  necessary  implication,  which  is  as  strong  in  law  and  in  reason 
as  direct  assertion;  and  provision  is  made  for  the  appointment  of 
every  officer  from  the  highest  to  the  lowest,  of  those  heretofore  ap- 
pointed by  the  governor.  It  is  assumed  throughout,  that  though  the 
tenure  of  office  and  mode  of  appointment  is  changed,  the  office  arid 
the  officer  are  continued  until  the  times  prescribed. 

The  sixth  section  relates  to  the  commissions  of  the  judges  of  the 
supreme  court,  who  shall  be  in  office  on  the  first  of  January  1839, 
and  directs  when  their  commissions  shall  expire  at  each  consecutive 
period  of  three  years. 

I  think  it  will  appear  that  all  the  remaining  sections  refer  to  and 
speak  as  of  this  1st  of  January  1839. 

The  seventh  section  is  most  material.  It  is:  "  The  commissions  of 
the  president  judges  of  the  several  judicial  districts,  and  of  the 
associate  law  judges  of  the  first  judicial  district,  shall  expire  as 
follows:  The  commissions  of  one-half  of  those  who  shall  have  held 
their  offices  ten  years  or  more,  at  the  adoption  of  the  amendments 
to  the  constitution,  shall  expire  on  the  27th  day  of  February  1839. 
The  commissions  of  the  other  half  of  those  who  shall  have  held 
their  offices  ten  years  or  more  at  the  adoption  of  the  amendments 
to  the  constitution,  shall  expire  on  the  27th  day  of  February  1842. 
The  first  half  to  embrace  those  whose  commissions  shall  bear  the 
oldest  date.  The  commissions  of  all  the  remaining  judges  who 
shall  not  have  held  their  commissions  ten  years  at  the  adoption  of 
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the  amendments  to  the  constitution,  shall  expire  on  the  27th  of 
February  next  after  the  end  of  ten  years  from  the  date  of  their 
commissions." 

§  8.  The  recorders  of  the  several  mayors'  courts,  and  other 
criminal  courts  of  this  commonwealth,  shall  be  appointed  for  the 
same  time  and  in  the  same  manner  as  the  president  judges  of  the 
several  judicial  districts  of  those  now  in  office.  The  commissions 
oldest  in  date  shall  expire  on  the  27th  of  February  1842,  and  the 
others  every  two  years  thereafter,  according  to  their  respective 
dates,  the  oldest  expiring  first. 

§  9.  The  legislature  at  the  first  session  under  the  amended  con- 
stitution, shall  divide  the  other  associate  judges  of  the  state  into 
four  classes.  The  commissions  of  those  of  the  first  class  shall  ex- 
pire on  the  27th  of  February  1840,  &c.,  &c.,  till  1843,  according  to 
the  dates  of  their  commissions. 

§  10.  The  prothonotaries,  clerks  of  the  several  courts,  (except  of 
the  supreme  court,)  recorders  of  deeds,  and  registers  of  wills,  shall 
be  first  elected,  under  the  amended  constitution,  at  the  election  of 
representatives  in  the  year  1839,  in  such  manner  as  may  be  pre- 
scribed by  law. 

§  12.  The  first  election  for  aldermen  and  justices  of  the  peace 
shall  be  held  in  the  year  1840,  at  the  time  fixed  for  the  election  of 
constables,  &c. 

I  think  it  is  apparent  all  these  sections  refer  to  the  1st  of  January 
1839,  though  not  in  words,  yet  in  a  manner  not  to  be  mistaken. 
All  the  officers  without  exception  would  continue  in  office  until 
that  time.  There  was  no  occasion  to  speak  of,  or  provide  for  them 
before  that  time.  To  prevent  the  confusion  which  would  have 
ensued  from  every  office  expiring  on  that  day,  the  several  offices 
are  to  expire  at  different  periods,  and  the  time  of  each  is  by  neces- 
sary implication  extended  to  the  time  designated  for  the  change. 
It  is  also  obvious  there  was  no  intention  that  any  one  office  should 
become  vacant  until  the  time  therein  mentioned.  Even  in  the  eighth 
section  the  words  "  now  in  office,"  must  fairly  be  applied  to  mean 
by  "now"  the  1st  of  January  1839.  There  are  but  three  or  four 
recorders — if  all  had  died  or  resigned,  there  would  not  on  any  other 
construction  have  been  any  provision  for  the  others;  at  least  none 
easily  understood — but  if  "now"  in  that  sentence  means  the  1st  of 
January  1839,  there  can  be  no  difficulty. 

I  go  back  to  the  seventh  section.  The  commissions  of  the  pre- 
sident judges.  What  president  judges?  Certainly  of  those  who 
shall  hold  that  office  when  the  constitution  affected  them — of  those 
who  should  be  then  in  office.  The  president  judges  of  the  several 
judicial  districts,  includes  all.  It  is  equivalent  to  "  the  commis- 
sions of  all  the  president  judges  of  the  state."  No  one  can  deny 
this  branch  of  the  sentence  includes  every  one,  and  plainly  mani- 
fests an  intention  to  provide  for  every  one — for  every  one  whose 
tenure  of  office  would  be  affected  by  the  new  form  of  government. 
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The  sentence  then  is  explicit  as  if  it  had  been  written,  "  the  com- 
missions of  all  the  president  judges  of  this  state  shall  expire  as 
follows:  Of  the  judges  who  shall  have  held  office  ten  years  or  more 
at  the  adoption  of  the  amendments,  one-half  shall  expire  on  the 
27th  of  February  1839,  and  the  other  half  on  the  27th  of  February 
1842.  The  first  half  to  embrace  those  whose  commissions  bear  the 
oldest  date."  Let  it  be  observed  the  commissions  are  to  expire  in 
order — not  of  the  length  of  time  the  officer  has  been  in  office,  but 
according  to  the  dates  of  the  commissions.  This  is  not  accidental, 
it  occurs  before.  The  time  when  the  offices  of  the  judges  of  the 
supreme  court  expire  depends  on  the  date  of  the  commission. 
This  branch  of  the  sentence  is  also  affirmative  and  includes  those 
who  shall  have  held  their  offices  ten  years  or  more — it  is  also  exclu- 
sive, it  has  no  relation  to,  nor  effect  upon  those  who  had  not  held 
office  ten  years — let  us  attend  to  the  remaining  part  of  the  section. 
"  The  commissioners  of  all  the  remaining  judges  who  shall  not 
have  held  their  office  ten  years  at  the  adoption  of  the  amendments 
to  the  constitution,  shall  expire  on  the  27th  of  February  next  after 
ten  years  from  the  date  of  their  respective  commissions."  The 
prosecution  would  read  this  thus:  The  commissions  of  the  remain- 
ing judges  who  shall  have  held  their  offices  less  than  ten  years  at 
the  adoption  of  the  amendments — and  thus  excludes  those  who  did 
not  hold  their  office  at  the  adoption — but  no  man  can  gravely  say 
this  does  not  change  the  meaning,  and  I  know  of  no  authority 
to  leave  out  the  word  "not"  and  insert  "less  than,"  most  clearly 
the  word  "all"  in  the  beginning  of  the  sentence  is  material,  and 
can  only  be  rejected  by  those  who  insist  for  a  particular  construc- 
tion. The  presidents  of  the  several  judicial  districts  includes  all  in 
the  state.  Those  who  have  held  commissions  ten  years  and  all  the 
remaining  judges  who  have  not  held  commissions  ten  years,  also 
include  all  the  judges  in  the  state;  and  Judge  Collins  did  not  hold 
his  office  ten  years,  and  is  embraced  by  the  last  clause.  When  the 
mode  af  expression  is  changed,  and  the  first  clause  is  inclusive  of 
only  a  part,  and  the  last  is  negative  of  those  mentioned  in  the  first 
clause,  I  know  of  no  authority  for  changing  it  for  other  words  con- 
veying a  different  meaning;  at  least  no  authority  when  the  words 
do  convey  a  different  meaning;  besides  the  construction  contended 
for  makes  the  whole  section  inconsistent,  for  the  first  part  clearly 
indicates  an  intention  to  provide  for  the  case  of  every  judge  in  the 
state.  My  construction  of  the  last  clause  does  so;  all  who  held 
office  a  certain  length  of  time,  and  those  who  had  not  held  office 
for  that  length  of  time,  include  all  the  judges  in  the  state.  If  I  am 
right  as  to  the  time  of  adopting  the  amended  constitution,  there 
can  be  do  dispute  as  to  my  conclusion.  But  if  the  amendments 
were,  and  if  the  meaning  of  the  sentence  compels  us  to  say  they 
were,  adopted  on  the  9th  of  October,  I  still  say  the  seventh  section 
includes  those  who  were  not,  as  well  as  those  who  were,  judges  on 
that  day. 
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It  would  be  easy  to  quote  authority  of  the  highest  courts  and 
best  writers  as  to  the  construction  of  words  and  sentences,  and 
especially  of  them  as  used  in  a  constitution.  Men  of  critical  and 
philological  acuteness  have  been  able,  and  will  always  be  able  to 
raise  plausible  disputes  as  to  the  meaning  of  instruments  prepared 
with  great  care.  Almost  every  important  word  is  used  sometimes 
in  a  plain  and  sometimes  in  a  figurative  sense;  and  words  are  con- 
stantly acquiring  a  meaning  different  from  what  they  once  had,  and 
are  constantly  used  and  understood  in  a  manner  not  strictly  accu- 
rate. I  make  a  power  of  attorney,  and  near  the  close  of  it  say — 
and  I  do  hereby  ratify  and  confirm  whatever  my  said  attorney  may 
do,  &c.,  &c.;  now  both  words,  ratify  and  confirm,  in  strictness  only 
apply  to  what  has  been  done,  not  what  is  to  be  done.  The  mean- 
ing is,  I  agree,  that  I  will  ratify  and  confirm;  such  form  of  expres- 
sion is  not  uncommon.  If  we  consider  a  constitution  as  what  it 
really  is — as  a  form  of  government,  organizing  the  different  depart- 
ments of  that  government,  changing  the  old  and  introducing  new 
provisions — if  we  consider  a  constitution  as  the  supreme  law,  and 
recollect  that  there  can  not  be,  at  the  same  time,  two  different 
supreme  laws,  it  seems  clear  it  can  only  be  adopted  when  it  super- 
sedes and  displaces  the  old  one,  and  becomes  in  reality  the  supreme 
and  controlling  law. 

I  disclaim  all  knowledge  of  express  intention  in  the  framers  of 
this  instrument,  because  there  was  much  diversity  of  opinion  and 
probably  of  intention;  also,  because  I  do  not  believe  the  very  case 
occurred  to  the  convention,  or  to  even  a  large  proportion  of  it. 

It  is  not  necessary  to  say  that  Mr  Collins,  on  his  resignation,  was 
a  private  citizen,  and  could  as  legally  and  constitutionally  be  ap- 
pointed a  judge,  as  if  he  had  never  had  a  commission.  This  was 
not  denied;  nor  was  it  seriously  contended,  nor,  I  think,  can  it  be, 
that  Governor  Ritner  could  not  constitutionally  appoint  any  quali- 
fied man  to  any  vacant  office.  The  eleventh  section  is  express: 
"  The  appointing  power  shall  continue  as  heretofore." 

I  do  not  suppose  it  possible,  in  any  case  of  a  dispute  on  the  con- 
struction of  any  instrument,  to  convince  every  person.  I  have 
considered  this  case  much  and  carefully,  and  have  come  to  the  con- 
clusion, as  well  from  what  I  suppose  to  be  the  intent  of  the  whole 
schedule  as  from  the  words.  In  the  clause  as  to  duelling,  it  is  clear 
the  word  adoption  relates  to  the  first  of  January  1839.  I  think  it 
clear,  the  intention  was  to  provide  for  every  officer,  and  the  begin- 
ning of  the  section  is  express,  that  it  was  intended  to  provide  for 
every  president  judge,  and  that  the  convention  used  words  which 
will  include  every  judge,  and  that  judgment  ought  to  be  for  the 
respondent. 
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Gilchrist  against   Bale. 

In  an  action  on  the  case  for  enticing  away  the  plaintiff's  wife,  the  declarations 
of  the  wife,  made  immediately  before,  and  at  the  time  she  left  her  husband,  of 
his  cruel  treatment  of  her,  are  competent  evidence  for  the  defendant. 

A  former  recovery,  release,  or  satisfaction,  cannot  be  given  in  evidence  upon 
the  general  issue,  in  an  action  for  a  tort,  but  must  be  pleaded;  but  the  rule  is 
otherwise  in  an  action  on  the  case. 

When  a  party  has  several  remedies  for  an  injury,  the  adoption  of  one  of  them 
and  a  recovery  or  satisfaction  in  it,  will  be  a  bar  to  a  recovery  in  any  other  form 
of  action.  Hence  a  recovery  in  an  action  of  trespass  for  taking  away  the  plain- 
tiff's wife,  is  a  bar  to  a  recovery  in  an  action  on  the  case  between  the  same  par- 
ties, for  enticing  her  away. 

In  an  action  in  the  case  for  enticing  away  the  plaintiff's  wife,  it  is  not  neces- 
sary to  lay  in  the  declaration,  a  request  of  the  plaintiff  to  deliver  up  his  wife,  and 
a  refusal  by  the  defendant. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

William  Bale  against  Daniel  Meader,  Moses  Meader,  and  Rob- 
ert Gilchrist.  This  was  an  action  of  trespass  on  the  case,  for  per- 
suading, procuring,  and  enticing  away  the  plaintiff's  wife,  for  the 
purpose  (as  it  was  laid  in  two  of  the  counts)  "  of  affording  a  more 
convenient  and  uninterrupted  opportunity  to  one  of  the  said  defend- 
ants (Gilchrist)  to  maintain,  keep  up,  and  continue,  an  unlawful 
criminal  intercourse  wilh  the  said  wife  of  the  plaintiff."  Daniel 
and  Moses  Meader,  two  of  the  defendants  were  the  father  and  bro- 
ther of  the  plaintiff's  wife. 

After  the  plaintiff  had  established  his  case  by  proof,  defendant 
offered  to  prove,  that  about  ten  days  before  Mrs  Bale  left  her  hus- 
band, she  complained  to  Doctor  Houtze,  her  attending  physician, 
that  her  husband  had  treated  her  badly;  had  beat  her,  arid  showed 
marks  on  her  arms  she  said  she  received  by  his  beating,  and  asked 
him  what  she  should  do,  and  that  he  advised  her  to  go  to  her  fa- 
ther's and  leave  her  husband,  and  that  in  ten  or  twelve  days  she 
went  to  her  father's,  and  left  her  husband,  in  connection  with  proof 
that  Bale  treated  her  kindly  as  long  as  he  thought  he  could  get  the 
1000  dollar  bond  of  Gilchrist  to  her,  and  when  he  found  he  could 
not  get  it,  he  treated  her  badly. 

The  plaintiff  objected,  that  the  declarations  of  the  wife  were  not 
competent  evidence.  The  court  sustained  the  objection,  and  sealed 
a  bill  of  exception  at  the  instance  of  the  defendant. 

The  defendant  offered  in  evidence  the  record  of  an  action  of  tres- 
pass by  William  Bale  against  Robert  Gilchrist,  founded  upon  the 
same  transaction,  but  laid  in  the  form  of  a  trespass  thus:— For  that 
the  said  Robert  Gilchrist,  on  the  30th  day  of  July,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-six,  and  on  divers 
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other  days  and  times  between  that  day  and  the  day  of  the  com- 
mencement of  this  suit,  with  force  and  arms,  &c.,  assaulted  and  ill- 
treated  Sarah  Bale,  then  and  still  being  the  wife  of  the  said  Wil- 
liam Bale,  to  wit:  at  Dauphin  county  aforesaid,  and  then  and  there 
debauched  and  carnally  knew  her,  whereby  he  the  said  William 
Bale,  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  first 
above  mentioned,  hitherto  hath  wholly  lost  and  been  deprived  of 
the  comfort,  fellowship,  aid  and  assistance  of  his  said  wife  in  his 
domestic  affairs,  which  he  the  said  William  Bale,  during  all  that 
time,  ought  to  have  had,  and  otherwise  might  and  would  have  had, 
to  wit,  at  Dauphin  county  aforesaid.  And  other  wrongs  to  the 
said  William  Bale,  then  and  there  did  against  the  peace,  &c.,  and 
to  the  damage  of  the  said  William  Bale,  of  5000  dollars,  and  there- 
fore he  brings  suit,  &c. 

In  this  action  the  plaintiff  recovered  a  judgment  for  225  dollars 
damages. 

The  plaintiff  objected  to  this  evidence  as  irrelevant,  and  the  court 
rejected  it,  and  sealed  a  bill  of  exceptions. 

J.  tfl.  Fisher,  for  plaintiff  in  error,  as  to  the  first  bill  of  excep- 
tions, cited  3  Penn.  Rep.  34;  Bull.  N.  P.  287;  2  Stark.  Ev.  403;  6 

.East  188;  Peake  N.  P.  82.  As  to  the  rejection  of  the  record, 
cited  1  Chit.  PL  356-8;  3  Burr.  1353;  1  Blue.  Rep.  388;  1  Wik. 
45;  3  Mud.  176;  2  Sound.  Rep.  155;  \lSerg.  fy Rawle  319;  2  Rawle 
339. 

Rawn,  for  defendant  in  error,  on  the  first  point  cited  Willis 
Rep.  577.  On  the  second,  13  Serg.  $  Rawle  29,  85;  3  Mass.  317; 

.6  Term  Rep.  221;  Bull.  N.  P.  IS',  10  Serg.  fy  Rawle  185;  10 
Wend.  338. 

:  k'jwJ)  '<'•-'. 

The  opinion  of  the  Court  was  delivered  by 
ROGERS,  J. — The  gravamen  of  the  action  is  the  enticing  away 
the  plaintiff's  wife.  There  was  no  direct  and  positive  proof  of  any 
combination  between  the  defendants  for  the  purpose,  but  the  jury 
was  askf  d  to  infer  their  participation  in  her  abduction,  from  their 
acts,  declarations  and  conduct  before,  at  the  time,  and  after  her 
departure  from  the  dwelling  of  her  husband.  To  disprove  the 

,  allegation  in  the  declaration,  that  the  wife  deserted  her  husband  by 
the  advice  and  at  the  procurement  and  solicitation  of  the  defendants, 
they  offered  to  prove  by  her  attending  physician,  that  about  ten 
days  before  Mrs  Bale  left  her  husband, she  complained  that  he  had 
treated  her  badly;  that  she  showed  marks  on  her  arms  which  she 
said  she  had  received  from  his  beating  her;  and  asked  him  what 

.  she  should  do.  That  he  advised  her  to  go  to  her  father's  and  leave 
her  husband.  This  evidence  was  offered  in  connection  with  proof 
that  Bale  treated  her  kindly  as  long  as  he  thought  he  could,  by  that 
means,  prevail  upon  her  to  deliver  up  a  certain  bond  for  1000  dol- 

;  lars,  which  the  defendant  Gilchrist  had  given  to  her. 
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The  evidence  was  very  pertinent;  for  if  Mrs  Bale  left  her  hus- 
band in  consequence  of  ill  treatment,  it  was  an  answer  to  the 
plaintiff's  action.  The  material  part  of  the  testimony  was  the  ad- 
vice of  the  witness  that  she  should  leave  her  husband.  The  residue 
of  the  offer  explains  the  reasons  which  induced  him  to  give 
this  advice,  and  were  evidence  in  explanation.  The  witness  saw 
the  marks  on  her  arm,  and  was  informed  by  her,  at  the  time,  that 
they  arose  from  the  ill  treatment  of  her  husband.  If  1  am  correct, 
the  latter  part  of  the  offer  was  unconnected  with  information 
derived  from  Mrs  Bale,  and  in  that  view  was  undoubtedly  evidence, 
as  it  tended  to  show  the  motives  which  governed  the  wife  in  leaving 
the  protection  of  her  husband.  It  is  said  that  this  may  have  been. 
a  contrivance  between  the  wife  and  the  defendants,  and  it  may 
have  been  so;  but  the  court  would  not  be  justified  in  excluding 
testimony  from  a  jury,  on  the  ground  of  suspicion  that  there  may 
have  been  unfair  and  improper  conduct.  Of  this,  the  jury  are  the 
best  judges;  such  matters  go  to  the  credit  rather  than  the  compe- 
tency of  testimony.  It  is  a  general  rule  that  the  declarations  of  a 
husband  or  a  wife  cannot  be  received  in  evidence  against  each 
other,  either  civilly  or  criminally.  But  this  rule  cannot  be  extended 
to  all  possible  cases;  for  where  no  confidence  has  been  violated,  the 
law  has  admitted  of  some  exceptions.  Thus  in  Aveson  v.  Lord 
Kennard,  6  East  188,  in  an  action  by  the  husband  on  a  policy  of 
insurance  on  the  life  of  his  wife,  declarations  by  the  wife,  made  by 
her  when  lying  in  bed,  apparently  ill,  stating  the  bad  state  of  her 
health,  &c.,  and  her  apprehensions  that  she  could  not  live  ten  days 
longer,  by  which  time  the  policy  was  to  be  returned,  are  admissible 
in  evidence  to  show  her  own  opinion  of  the  ill  state  of  her  health 
at  the  time  of  effecting  the  policy.  In  the  argument,  it  was  stated 
by  the  counsel,  that  the  declarations  by  the  wife  upon  her  elopement 
from  her  husband,  accusing  him  of  misconduct,  could  not  be  given 
in  evidence  against  him  in  an  action  against  the  adulterer.  To 
this  Lord  Ellenborough  replied:  "  It  is  not  so  clear  that  her  decla- 
rations, rn;ide  at  the  time,  would  not  be  evidence  under  any  circum- 
stances. If  she  declared  at  the  time  that  she  fled  from  immediate 
terror  of  personal  violence  from  her  husband,  I  should  admit  the 
evidence,  though  not  if  it  were  a  collateral  declaration  of  some 
matter  which  happened  at  another  time."  For  the  same  case,  in 
illustration,  his  lordship  referred  to  Thompson  and  Wife  v.  Freeman, 
Skinner  402,  where,  in  an  action  by  the  husband  and  wife  for 
wounding  the  wife,  Lord  C.  J.  Holt,  allowed  what  the  wife  said 
immediately  upon  the  injury  received,  and  before  she  had  time  to 
devise  any  thing  for  her  own  advantage,  to  be  given  in  evidence 
as  part  of  the  res  geslu.  The  motives  which  induced  Mrs  Hale  to 
desert  her  husband,  are  the  matters  in  controversy;  and  his  conduct 
about  that  time  has  a  material  bearing  on  the  issue.  The  defend- 
ants allege  that  she  left  him,  not  for  the  cause  assigned  in  the 
declaration,  but  because  of  his  wicked  and  brutal  conduct.  This, 
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in  most  cases,  cannot  be  shown,  except  by  her  declarations  made  at 
the  time  to  her  relations  and  friends.  Few  persons  are  so  lost  to 
every  sense  of  propriety  as  to  act  thus  in  public.  The  treatment 
of  which  she  has  most  reason  to  complain,  is  usually  acted  in  secret, 
and  can  only  be  known  from  her  complaints,  or,  as  here,  from  marks 
of  violence  on  her  person.  When  an  act  is  done  to  which  it  is  neces- 
sary to  ascribe  a  motive,  it  is  always  considered  that  what  is  said 
at  the  time,  from  whence  the  motive  may  be  collected,  is  part  of  the 
res  gesia.  It  was  necessary  to  explain  the  reason  the  witness 
advised  her  to  leave  her  husband,  and  for  this  purpose  her  com- 
plaints of  ill  treatment,  with  the  marks  of  violence  on  her  person, 
were  competent  testimony.  When  the  conduct  of  the  wife  is  in 
question,  her  declarations  have  been  held  admissible  for  her  husband 
in  an  action  against  him.  Thus  in  an  action  for  necessaries  supplied 
to  the  wife,  the  defence  being  that  her  husband  had  turned  her  out 
of  doors  for  adultery,  her  declarations  as  to  her  adultery,  made 
previously  to  her  expulsion,  were  admitted.  Abbot,  C.  J.,  1  C.  4* 
P.  621. 

The  defendants  also  complain  of  the  rejection  of  the  record  of  the 
action  of  trespass,  vi  et  armis,  for  criminal  connection  with  the 
plaintiff's  wife. 

This  is  an  action  on  the  case,  and  a  difference  is  taken  between 
such  actions  and  actions  in  tort,  which  are  stricti  juris.  A  former 
recovery,  release  or  satisfaction  cannot  be  given  in  evidence  in  an 
action  for  tort,  on  the  general  issue,  but  must  be  pleaded;  but  an 
action  on  the  case  is  founded  on  the  mere  justice  and  conscience  of 
the  plaintiff's  case,  and  is  in  the  nature  of  a  bill  in  equity,  and 
therefore  a  former  recovery,  release  or  satisfaction  need  not  be 
pleaded,  but  may  be  given  in  evidence  under  the  general  issue. 
For  whatever  will,  in  equity  and  conscience,  according  to  the  cir- 
cumstances of  the  case,  bar  the  plaintiff's  recovery,  may,  in  this 
action,  be  given  in  evidence  by  the  defendant:  because  the  plaintiff 
must  recover  upon  the  justice  and  conscience  of  his  case,  and  upon 
that  only.  Bird  v.  Randall,  3  Burr.  1353;  1  Wils 45;  Thillhaffer 
v.  Herr,  17  Serg.  <$•  Rawle  319.  There  is,  therefore,  no  reasonable 
doubt,  on  authority,  that  the  evidence  was  admissible  on  the  plead- 
ing, if  in  other  respects  unexceptionable.  The  actions  were  brought 
on  the  same  day,  covered  the  same  space  of  time,  and  the  question 
is,  whether  they  are  not,  in  substance,  for  the  same  injury.  A 
former  recovery  is  no  bar,  unless  it  be  for  the  same  injury,  but 
where  the  plaintiff  has  received  a  full  satisfaction,  for  the  same 
cause,  he  cannot  recover  a  second  time.  And  this  does  not  depend 
on  the  form  of  the  suit;  for  the  inquiry  in  every  case  is,  whether 
the  former  recovery  or  satisfaction  was  for  the  same  thing,or  whether 
the  grounds  of  controversy  in  the  two  actions  are  the  same.  Thus, 
when  a  person  takes  the  personal  property  of  another,  and  sells  it, 
the  owner  may  elect  either  of  four  remedies,  trespass,  replevin,  tro- 
ver, or  an  action  on  the  case,  for  money  had  and  received,  but  a 
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recovery  in  one,  may  be  pleaded  in  bar  to  another  action,  although 
differing  in  form,  for  the  same  injury.  When  A  enters  the  close 
of  B,  cuts  down  his  timber,  and  takes  and  carries  it  away,  as  in 
Cochran  and  Wife  v.  Castlere,  Co.  E.  96,  the  plaintiff  may  bring  tres- 
pass quarc  clausumfregit,  and  recover  for  the  trespass  in  entering 
the  close,  and  also  for  the  value  of  the  timber  under  improvement. 
But  such  a  recovery  would  be  a  bar  to  an  action  of  replevin,  trover, 
and  to  an  action  on  the  case,  for  the  value  of  the  timber.  No  person 
can  recover  a  double  satisfaction  for  the  same  injury,  and  nemo 
debet  bis  vexaripro  eadem  causa.  WThether  a  recovery  for  the  value 
of  articles  would  be  a  bar  to  an  action  for  breaking  the  close  merely, 
it  is  not  necessary  to  decide,  and  is  not  so  clear. 

For  what  injury  did  the  plaintiff  recover,  in  the  action  of  tres- 
pass? or,  what  is  the  same  thing,  as  was  ruled  in  Hess  v.  Hall,  6 
Serg.  4*  Rawle,  what  might  he  have  recovered?  In  the  first  action 
the  plaintiff  does  not  declare  for  the  criminal  conversation  alone, 
but  he  also  demands  damages  for  depriving  him  of  the  comfort  and 
society  of  his  wife,  during  the  whole  time  laid  in  the  present  action. 
He  elects  to  consider  the  whole  as  one  offence,  and  it  can  not  be 
questioned  that  he  did  or  might  have  recovered,  in  the  first  suit,  for 
all  the  injury  he  received  from  the  defendant,  including  not  only  the 
criminal  intercourse  with  her,  but  also  compensation  for  her  deser- 
tion at  the  solicitation  of  the  defendant,  and  thereby  depriving  him, 
in  the  language  of  the  declaration,  of  her  aid,  comfort  and  assist- 
ance. Gavin  v.  Dawson,  13  Serg.  4*  Rawle  246,  was  decided  on 
this  principle.  Gavin  brought  two  suits  against  Dawson — one  on 
the  act  of  the  21st  of  March  1772,  to  recover  double  the  value  of 
his  goods  wrongfully  distrained  by  the  defendant,  and  the  other,  an 
action  on  the  case  at  common  law,  for  the  same  cause,  and  alleging 
his  complaint  in  the  same  words.  The  defendant  arbitrated  both, 
and  report  was  made  in  both,  that  the  plaintiff  had  no  cause  of 
action.  The  plaintiff  appealed  from  the  decision  in  the  case  to 
recover  double  damages  on  the  statute,  but  did  not  appeal  from  the 
action  at  common  law,  where  judgment  remained  in  full  force. 
The  court  held  that  the  plaintiff  was  barred,  and  a  plea  puts  dar- 
rein  continuance  was  held  good.  In  the  case  at  bar,  for  the  same 
thing,  the  plaintiff  will  recover  a  double  satisfaction  for  the  same 
injury,  and  the  defendant  will  be  punished  twice  for  the  same 
offence.  There  was  error  in  rejecting  the  record  of  the  former 
recovery. 

But  it  is  said  the  declaration  is  bad,  because  no  request  by  the 
plaintiff  to  the  defendant,  to  deliver  up  the  wife,  and  refusal  by  the 
defendant,  are  laid.  This  objection  is  made  on  the  authority  of  a 
dictum,  of  Chief  Justice  Wilrnot,  in  Winsmore  v.  Greenland,  1 
Willes  5S2.  But  the  remark  is  made  in  reference  to  the  third 
count  of  the  declaration,  but  does  not  touch  the  count  for  enticing 
her  away.  "  It  is  not  necessary,"  says  the  Chief  Justice,  "  to  de- 
termine, in  this  case,  whether  a  request  and  refusal  are  necessary, 
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because  both  are  expressly  laid  here;  but  according  to  my  present 
thoughts,  in  the  case  of  a  detainer,  I  think  them  necessary."  But 
however  this  may  be  restricted  to  a  suit  for  detaining  the  wife,  yet 
it  does  not  apply  to  an  action  for  enticing  her  away;  for  if  it  is 
necessary  to  aver  a  request  and  refusal,  it  would  be  necessary  to 
prove  them.  But  it  will  hardly  be  pretended  that  a  person  could 
screen  himself  from  punishment  for  such  a  wrong,  by  consenting 
(after  the  injury,  which  consists  of  the  illegal  and  improper  act  of 
inducing  her  to  desert  her  duty)  to  deliver  up  the  wife  on  request. 
But  this  would  be  the  consequence  of  holding  that  a  request  and, 
refusal  were  necessary. 

In  other  respects  we  perceive  no  error  in  the  record. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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NORTHERN   DISTRICT,  JULY  TERM   1839. 


M'Doal  against  Yeomans. 

In  an  action  on  a  contract  of  guaranty,  that  a  promissory  note,  payable  to  J. 
S.  or  bearer,  "  is  collectible,"  insolvency  of  the  maker  excuses  the  want  of  an 
attempt  to  collect  the  debt  from  him  by  process. 

But  such  an  action  can  be  maintained  only  by  him  with  whom  the  contract 
was  made,  and  consequently  not  by  a  subsequent  holder  of  the  note. 

And  no  presumption  arises  that  a  holder,  not  named,  either  in  the  note  or  in 
the  guaranty,  was  a  party  to  the  contract. 

THIS  writ  of  error  was  brought  up  from  the  common  pleas  of 
Susquehanna  county;  the  record  of  an  action  on  a  contract  of  gua- 
ranty endorsed  on  a  promissory  note  for  eleven  dollars  and  eighty- 
nine  cents,  drawn  on  the  19th  of  December  1835,  by  Jonas  R. 
Adams,  and  made  payable  to  Samuel  Yeomans  or  bearer,  at  ten 
days  from  the  date.  The  guaranty  was  in  these  words:  "This 
may  certify,  that  I  warrant  the  within  to  be  collectible.  Brooklyn, 
June  11,  1836.  Samuel  Yeomans."  The  execution  of  it  being 
admitted  at  the  trial,  the  plaintiff  offered,  in  excuse  of  the  want  of 
an  action  against  the  maker,  proof  that  he  was  so  utterly  insolvent 
that  an  action  would  have  been  fruitless;  which  was  rejected,  and 
the  plaintiff  excepted. 

VIII. 2  F* 
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Lusk,  for  plaintiff  in  error,  insisted  that  it  was  unnecessary  to 
show  that  the  maker  had  been  pursued;  and  that  proof  of  his 
insolvency  was  competent,  to  preclude  an  inference  of  negligence 
from  inaction;  for  which  he  cited  9  Serg.  8?  Kawle  201;  4  Watts 
450;  3  Penn.  Rep.  18;  16  Serg.  #  Rawle  79. 

Dimmock,  contra,  insisting  that  recourse  ought  to  have  been 
had  to  the  principal  debtor  in  the  first  instance,  contended  that  the 
case  set  forth  in  the  offer  would  not  have  entitled  the  plaintiff  to 
recover  in  the  character  of  a  mere  holder,  being  deficient  in  proof 
that  he  was  a  party  to  the  contract;  and  he  relied  on  2  Watts  129: 
6  Cowan  624;  5  Wendd  307. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — If  the  maker  was  insolvent,  the  contract  was 
broken  the  instant  it  was  made,  and  the  guarantee  had  an  imme- 
diate right  of  action  on  it.  The  words  of  a  guarantor  are  to  be 
taken  as  strongly  against  him  as  the  sense  will  bear,  tempered, 
however,  by  the  circumstances  of  the  occasion.  To  warrant  that 
a  debt  is  collectible,  therefore,  is  to  warrant  that  it  is  legally  de- 
mandable,  and  that  the  debtor  is  of  competent  ability  to  answer  it 
— not  that  he  will  pay  it  when  demanded  by  execution.  That  an 
execution  would  be  a  very  satisfactory  test  of  his  ability,  is  indu- 
bitable; but  that  it  is  the  only  legitimate  one,  is  disproved  by  those 
cases  in  which  insolvency  has  been  established  by  matter  in  pats, 
as  legal  excuse  for  an  omission  of  notice  by  an  endorsee;  and  it 
would  be  unreasonable  to  exact  a  greater  measure  of  proof  from 
a  guarantee,  by  suspending  his  remedy  till  he  had  demonstrated 
that  there  had  been  a  breach  of  the  contract  by  actual  experiment, 
a  condition  which,  in  this  case,  was  not  expressly  or  impliedly 
prescribed.  It  is,  indeed,  possible  that  an  action  prosecuted  to 
extremity,  might  have  extorted  the  debt  from  the  sympathies  of 
the  debtor's  friends;  but  it  is  equally  possible  that  an  adverse  title, 
though  perfect  in  all  its  parts,  might  be  rendered  unavailing  by 
some  unforeseen  accident  in  an  ejectment  against  the  vendee  of  a 
warranted  title,  yet  he  is  not  bound  to  hold  the  possession  till  it  is 
wrested  from  him  by  process,  to  enable  him  to  have  recourse  to  his 
covenant  of  warranty.  These  are  remote  contingencies,  which, 
unless  they  are  specially  provided  for,  enter  not  into  the  stipula- 
tions of  a  contract.  Where,  indeed,  an  action  against  the  principal 
debtor  is  made  a  condition  precedent  by  the  terms  of  the  guaranty, 
it  must  first  be  prosecuted  to  execution;  but  that  it  was  intended 
to  be  a  condition,  must  appear  from  some  circumstance  or  expres- 
sion in  the  contract. 

But  the  proof,  as  it  was  offered,  would  not  have  shown  the 
plaintiff  to  be  a  party  to  the  guaranty.  By  the  seventeenth  section 
of  the  British  statute  of  frauds,  a  promise  to  answer  the  debt  of  an- 
other must  be  in  writing,  and  the  names  of  the  parties,  in  England, 
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being  parcel  of  it,  must  consequently  be  stated  in  it,  as  was  held 
in  Champion  v.  Plummer,  1  N.  R.  252.  Unfortunately,  that  part 
of  the  statute  has  not  been  re-enacted  by  our  legislature;  and  it 
might  seem  doubtful,  on  the  principle  of  Dutton  v.  Poole,  1  Vent. 
318,  whether  an  action  could  not  be  maintained  by  the  holder  of  a 
guarantied  note,  who,  though  unnamed  in  the  contract,  is  interested 
in  the  subject  of  it,  just  as  a  party  unnamed,  but  interested  in  an 
insurance,  may  have  an  action  on  an  unsealed  policy,  "  for  the 
benefit  of  J.  S.,  and  all  others  whom  it  may  concern."  The  prin- 
ciple was  applied  also,  in  Lawrason  v.  Mason,  3  Cox  492,  to  a 
general  guaranty,  addressed  by  letter  to  the  person  who  gained  the 
credit  by  it.  In  that  case,  however,  the  exigencies  of  the  action 
did  not  require  the  security  of  the  promise  to  be  extended  to  a 
transferee;  yet  I  at  first  thought  the  law  might  apply  the  guaranty 
of  a  note,  payable  to  bearer,  successively  to  each  holder  of  it  on 
the  basis  of  a  distinct  promise  to  each,  for  which  each  transfer 
would  be  a  sufficient  consideration.  But  in  Grant  v.  Vaughan,  3 
Burr.  1522,  it  was  determined  that  the  holder's  action  on  the  note 
itself,  is  sustainable  only  by  force  of  the  statute  of  Anne;  and  the 
precedents  show  that  the  promise  must  be  stated  in  the  declaration 
to  have  been  made,  not  to  the  transferree,  but  to  the  designated 
payee  where  there  is  one,  and  consequently  that  there  is  no  pro- 
mise to  any  one  else.  Then,  even  viewing  the  guaranty  as  an 
accessory  of  the  note,  which  is  the  most  favorable  aspect  for  the 
plaintiff,  it  would  not  afford  an  action  in  the  name  of  the  transferee 
without  help  from  the  statute;  which,  however,  operates  exclusively 
on  the  principal  contract.  But  it  is  not  even  an  accessory;  for,  as 
it  was  said  in  Lamourieux  v.  Hevit,  5  Wend.  308,  it  would  have 
the  same  effect  were  it  written  on  a  separate  paper;  and  certainly 
a  guaranty  is  not  separately  negotiable  by  the  statute,  or  the  custom 
of  merchants:  it  is  a  special  contract,  which  can  be  enforced  only 
by  a  party  to  it.  That  case  is  the  present  in  every  respect,  except 
that  the  plaintiff  was  positively  proved  in  it  to  have  come  in  as  a 
subsequent  holder,  arid  that  here  there  is  no  proof  at  all  on  the 
subject.  But  the  onus  probandi  rests  on  him  who  seeks  to  recover 
on  a  contract,  with  which  he  is  ostensibly  unconnected.  As  to  the 
suggestion,  that  presumption  might  stand  for  proof  that  there  had 
not  been  an  intermediate  holder,  in  the  absence  of  proof  to  the 
contrary,  it  is  sufficient  to  say  that  a  presumption  of  fact  arises  only 
from  a  violent  probability,  deduced  from  the  constitution  of  things; 
and  is  there  a  violent  probability  that  a  chose  in  action,  which  was 
purposely  fitted  to  the  business  of  general  circulation,  had  not  been 
negotiated?  Experience,  which  is  the  mother  of  presumption, 
answers  that  there  is  not.  Even  a  bank  note,  which  is  a  constitu- 
ent of  the  currency,  is  nothing  else  than  a  promissory  note  payable 
to  bearer:  and  there  can  not  be  one  rule  for  the  note  of  a  corpora- 
tion, and  another  for  the  note  of  an  individual;  or,  one  law  for  the 
town  and  another  for  the  country.  There  was,  in  truth,  no  pre- 
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sumption  either  way;  and  as  the  plaintiff  did  not  propose  to  prove 
that  he  was  actually  a  party  to  the  contract,  the  rejection  of  his 
offer,  which  contained  his  whole  case,  is  entirely  defensible. 
Judgment  affirmed. 


JVTDonald  against  Maus. 

The  execution  and  delivery  of  a  bond  for  the  surplus  purchase-money,  form 
part  of  the  title  of  a  purchaser  at  treasurer's  sale,  and  whenever  such  title  is 
relied  upon,  the  filing  of  the  bond,  or  the  execution  and  delivery  of  it,  must  be 
shown  affirmatively.  Without  this  the  title  is  void. 

ERROR  to  the  common  pleas  of  Columbia  county. 

Margaret  M'Donald  and  others  against  Joseph  Maus.  Ejectment 
for  a  tract  of  land.  The  plaintiffs  gave  in  evidence  a  legal  and 
regular  title  in  themselves. 

The  defendant  relied  upon  a  title  derived  by  him  by  virtue  of  an 
assessment  and  sale  of  the  land  as  unseated  for  taxes. 

The  objection  to  that  title  was,  that  the  defendant  had  given  no 
bond  to  the  treasurer  for  the  surplus  of  the  purchase-money  after 
payment  of  the  taxes  and  costs.  On  this  subject  there  was  no  posi- 
tive evidence  whether  a  bond  was  given  or  not.  But  the  court 
below  being  of  opinion  that,  whether  there  was  proof  of  it  or  not, 
the  defendant's  title  was  good,  so  instructed  the  jury,  who  found  a 
verdict  accordingly. 

Donnel,  for  plaintiffs  in  error,  cited  6  Watts  288. 
Montgomery,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — If  a  purchaser,  at  a  treasurer's  sale  for  taxes,  has 
neglected  to  file  a  bond  for  the  surplus  moneys  within  two  years 
after  the  sale,  the  deed  to  her  is  void.  Sutton  v.  Nelson,  10  Serg. 
Sf  Rawle  288.  Although  subsequent  cases  have  somewhat  limited 
this  rule,  so  far  as  regards  the  person  whose  duty  it  is  to  file  the 
bond,  yet  the  execution  and  delivery  of  the  bond  forms  part  of  the 
title,  and  whenever  a  person  relies  upon  a  tax  title,  it  is  necessary 
for  him  to  prove  affirmatively  the  filing  of  the  bond,  or  at  any  rate 
its  execution  and  delivery.  Without  this  the  title  is  void,  and  can- 
not avail  her  against  the  former  owner.  The  question  is,  whether 
such  proof  was  given  of  this  essential  feature  in  the  defendant's 
title,  as  justified  the  court  peremptorily  in  directing  the  jury  to  find 
a  verdict  for  the  defendant.  That  a  bond  for  the  surplus  was  filed, 
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did  not  appear;  for,  after  diligent  search  in  the  proper  office,  although 
bonds  for  other  lands  sold  at  the  same  time  are  on  file,  yet  none  for 
this  property  can  be  found.  But  the  doubt  is,  whether  the  bond 
was  not  executed  and  delivered,  and  whether  the  omission  to  file 
it  did  not  arise  from  the  neglect  of  the  treasurer.  To  prove  this, 
the  onus  is  thrown  upon  the  defendant.  He  must  show,  by  satis- 
factory proof,  that  the  law  in  this  respect  has  been  complied  with. 
But  what  does  the  testimony  of  the  treasurer,  who  has  been  ex- 
amined as  a  witness,  amount  to?  At  most  to  nothing  more  than  an 
impression  that  he  presented  a  bond  to  the  purchaser,  and  that  he 
signed  it.  And  this  impression  would  seem  to  have  arisen  merely 
from  the  sight  of  the  deed,  for  he  tells  us,  that  if  he  had  riot  seen 
the  deed,  he  believes  he  should  not  have  had  any  recollection  on 
the  subject.  After  stating  that  he  had  no  distinct  recollection,  and 
that  he  could  not  say  whether  the  bond  was  taken  or  not,  he  adds, 
"  I  think  I  have  some  recollection  about  it;  the  recollection  I  think 
I  have  about  it  is,  that  when  Maus  came  for  the  deed,  I  presented 
him  the  bond,  and  he  signed  it."  In  another  part  of  his  testimony 
he  says,  "  I  do  not  recollect  of  drawing  a  bond  from  Maus  to  me. 
In  the  commissioner's  office,  it  appears  to  me,  when  Maus  got  the 
deed,  he  signed  the  bond,  but  I  do  not  know  it  us  a  fact."  He 
does  not  remember  where  he  put  the  bond,  nor  does  he  recollect  of 
seeing  it  since  he  filed  the  other  bonds.  In  answer  to  these  vague 
surmises,  it  may  be  asked,  if  given,  why  was  it  not  filed  with  the 
other  bonds,  and  for  what  reason  was  it  that  the  receipt  for  the 
bond  was  not  signed  by  him,  as  is  usual  in  other  cases?  If  the  re- 
collection of  the  treasurer  had  been  distinct  as  to  the  execution  of 
the  bond,  still  some  answer  should  be  given  to  questions  so  perti- 
nent to  the  inquiry;  and  still  more,  as  it  is  necessary,  in  a  case 
depending  upon  vague  impressions  and  doubtful  surmises.  The 
evidence  given  is  weak  and  unsatisfactory,  and  not  so  strong  as  it 
is  in  Chambers  v.  Wilson,  2  Watts  502,  which  the  court  deemed 
insufficient  to  defeat  a  title  to  land.  If  any  direction  on  the  facts 
was  requisite,  we  are  of  opinion  that  an  instruction  directly  the  re- 
verse should  have  been  given  to  the  jury. 

We  perceive  no  error  in  the  admission  of  the  evidence.  It  was 
proper  that  the  evidence  should  be  heard  by  the  jury,  and  that  the 
case  should  be  decided  by  them,  on  the  facts,  subject  to  the  instruc- 
tion of  the  court. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Cummings  against  Cummings. 

The  law  raises  no  implied  promise  to  pay;  from  the  mere  fact  of  a  mother's 
maintenance  of  her  child,  the  presumption  is,  that  she  furnished  it  gratuitously, 
without  regard  to  the  means  of  either. 

ERROR  to  the  common  pleas  of  Columbia  county. 

The  administrators  of  Fanny  Cumrnings  deceased,  for  the  use  of 
John  M'Reynolds  against  Nancy  Cummings,  with  notice  to  Wil- 
liam S.  Davis,  her  guardian.  This  was  an  action  of  assumpsit,  in 
a  quantum  meruit}m  which  the  plaintiff  offered  the  following  evi- 
dence: 

That  Fanny  Cummings,  the  plaintiff's  intestate,  boarded,  lodged, 
clothed,  and  schooled  Nancy  Cummings,  from  the  1st  day  of  June 
1830,  until  the  30th  day  of  June  1835.  That  William  S.  Davis, 
the  guardian  of  said  minor,  resided  in  the  town  of  Washington, 
where  the  said  minor  was  so  boarded,  lodged,  clothed  and  schooled, 
and  within  a  few  yards  of  the  place,  and  was  frequently  in  the 
house  where  the  said  minor  was  so  boarded,  &c.,  and  furnished  no 
support  to  the  said  minor.  That  said  Fanny  Cummings  was  al- 
most entirely  without  property,  was  unable  to  support  said  minor 
with  her  own  means;  was  administratrix  of  James  Cummings,  de- 
ceased, with  John  M'Reynolds  administrator,  and  as  administra- 
trix aforesaid,  had  a  large  portion  of  the  estate  of  James  Cummings, 
deceased,  in  her  hands.  And  on  a  settlement  between  the  said 
John  M'Reynolds  and  the  administrators  of  the  said  Fanny  Cum- 
mings since  the  decease  of  the  said  Fanny,  it  appeared  that  the  said 
Fanny  had  expended  of  the  estate  of  James  Cummings,  deceased, 
above  five  hundred  dollars,  and  that  the  estate  left  by  the  said 
Fanny  Cummings,  who  died  about  the  30th  of  June  1835,  was  in- 
sufficient to  pay  any  part  of  the  said  sum.  Also,  that  said  Fanny 
Cummings  was  the  mother  of  said  Nancy,  and  that  the  said  Nancy 
was  of  the  age  of  five  years  the  1st  day  of  June  1830.  And  the 
amount  of  said  boarding,  &c.,  was  reasonably  worth. 

The  court  below  (Lewis,  president)  was  of  opinion  that  the  offer 
made,  if  proved,  would  not  entitle  the  plaintiff  to  recover,  and  there- 
fore rejected  the  evidence,  and  sealed  a  bill  of  exceptions. 

Montgomery  and.  Frick,for  plaintiff  in  error,  cited  5  Rawle  323; 
7  Watts  237,  345. 

Comly,  for  defendant  in  error. 

PBR  CURIAM. — The  presumption  from  a  mother's  maintenance 
of  her  child,  whatever  be  the  means  of  either,  is  that  she  furnished 
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it  as  a  gift.  If  the  child  has  nothing  to  recur  to,  the  presumption 
is  irresistible;  and  if  it  even  has  an  estate,  her  omission  to  have  it 
applied  by  a  guardian,  is  equally  so.  Perhaps  one  case  could  not 
be  picked  out  of  a  thousand,  in  which  the  presumption  would  not 
accord  with  the  fact.  They  who  would  set  bounds  to  the  gene- 
rosity of  a  mother,  know  but  little  about  the  impulses  of  such  a 
parent.  The  presumption,  therefore,  being  legitimately  founded  in 
the  natural  course  of  things,  prevails  till  it  is  rebutted;  and  as  the 
plaintiff  did  not  offer  a  prima  facie  case,  the  evidence  was  rightly 
excluded. 
Judgment  affirmed. 


Slocum  against  Slocum. 

There  is  nothing  in  the  nature  of  an  action  of  debt  upon  a  recognizance  in 
the  orphans'  court,  which  would  preclude  the  application  to  it  of  a  rule  of  court 
rendering  an  affidavit  of  defence  necessary,  under  penalty  of  a  judgment  to  be 
entered. 

If  a  rule  of  court  provide  that  a  judgment  may  be  entered  for  want  of  an  affi- 
davit of  defence  by  a  certain  time,  and  none  be  filed,  a  judgment  may  be  entered 
at  any  subsequent  time. 

If  a  writ  of  summons  be  served  upon  three  defendants,  and  only  one  appear, 
a  judgment  for  want  of  an  affidavit  of  defence,  may  be  rendered  against  all. 

If,  upon  an  action  of  debt  upon  a  recognizance,  a  judgment  be  entered  by  de- 
fault for  want  of  an  affidavit  of  defence,  it  will  not  be  reversed,  because  the 
declaration  stated  it  to  be  a  recognizance  entered  into  in  the  court  of  common 
pleas,  and  remaining  in  the  orphans'  court;  nor  because  of  a  variance  between 
the  amount  of  the  recognizance  stated  in  the  writ,  and  that  in  the  declaration: 
That  can  only  be  taken  advantage  of  by  oyer  of  the  writ,  and  pleading  the  va- 
riance in  abatement. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

The  Commonwealth  for  the  use  of  Esther  Slocum  against  Ebe- 
nezer  Slocum,  Aaron  Brown,  and  James  Nesbit. 

The  writ  was  in  "  debt  on  recognizance  in  the  orphan'  court,  not 
exceeding  1000  dollars."  The  declaration  was  upon  a  recognizance 
in  the  orphans'  court,  but  stated  to  have  been  acknowledged  and 
taken  before  the  judges  of  the  court  of  common  pleas  in  the  sum 
of  14,425  dollars,  to  secure  the  distributive  shares  of  the  heirs 
of  Ebenezer  Slocum,  deceased,  in  their  father's  estate,  and  laying 
the  amount  claimed  by  the  plaintiff  to  be  671  dollars  41  cents. 
The  writ  was  returned,  served  upon  all  the  defendants,  on  the  5th 
of  March  1838.  On  the  17th  of  January  1839,  the  plaintiff  took 
judgment  on  motion,  for  want  of  an  affidavit  of  defence,  in  pursu- 
ance of  what  appears  to  have  been  a  rule  of  court. 
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Errors  assigned. 

1.  The  action  is  not  one  in  which  an  affidavit  of  defence  could 
be  required,  especially  as  to  Nesbit,  who  is  bound  in  the  recog- 
nizance, as  laid  in  the  declaration,  only  as  surety  for  a  performance 
by  the  other  defendants. 

2.  The  court  erred  in  rendering  judgment  for  want  of  affidavit 
of  defence  after  the  second  term. 

3.  The  court  erred  in  rendering  judgment  against  all  the  de- 
fendants together  for  want  of  affidavit  of  defence,  when  one  only 
had  appeared. 

4.  The   recognizance  is  laid  in  the  declaration  to   have   been 
entered  into  before  the  court  of  common  pleas,  for  a  matter  of 
which  the  orphans'  court  only  have  jurisdiction;  it  is  therefore  void, 
and  consequently  constitutes  no  longer  cause  of  action. 

5.  The  writ  is  in  debt  upon  recognizance  not  exceeding  one 
thousand  dollars,  and  the  declaration  upon  a  recognizance  in  the 
sum  of  fourteen  thousand  four  hundred  and  twenty-five  dollars. 

6.  The  declaration  alleges  no  action  to  have  accrued  against 
Nesbit. 

PFurlz,  for  plaintiff  in  error. 
Woodward,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned,  is  that  the  court  below 
erred  in  entering  judgment  against  the  defendants  there,  the  plain- 
tiffs in  error  here,  for  want  of  an  affidavit  of  defence.  Because,  as 
the  counsel  alleges,  the  rule  of  the  court  authorising  a  judgment  to 
be  entered  against  the  defendants  for  want  of  such  affidavit,  being 
filed  within  a  certain  period,  does  not  apply  to  an  action  brought  to 
recover  a  penalty  against  bail,  such  as  James  Nisbet,  one  of  the 
plaintiffs  in  error,  is  in  this  case,  for  the  non-performance  of  a  col- 
lateral act  by  the  principals;  of  which  the  bail,  of  his  own  know- 
ledge, may  know  nothing,  and  therefore  must  be  unable  to  make 
an  affidavit,  either  as  to  the  performance  or  the  non-performance  of 
the  condition  of  the  recognizance.  We  have  not  been  furnished 
with  a  copy  of  the  rule  of  the  court  below,  relating  to  this  excep- 
tion, so  as  to  enable  us  to  judge  whether  this  case  falls  within  the 
words  of  it  or  not;  but  as  the  negative  has  not  been  shown,  we  are 
bound  to  presume  that  it  does,  as  the  court  below  have  so  decided, 
and  must  be  supposed  to  be  acquainted  at  least  with  the  meaning 
of  their  own  rule  on  the  subject.  The  only  question  then,  to  be 
determined,  is,  was  it  competent  for  the  court  below  to  make  such 
a  rule  in  reference  to  a  case  like  the  present?  The  recognizance 
here  is  not  conditioned  for  the  performance  of  a  collateral  act,  the 
non-performance  of  which  might  occasion  a  loss  to  the  plaintiff,  an 
exact  estimate  of  which  it  might  be  difficult,  if  not  impossible,  for 
the  defendant  to  ascertain,  and  therefore  render  it  somewhat  peri- 
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lous  for  him  to  make  an  affidavit  of  defence,  either  denying  or  ad- 
mitting the  plaintiff's  claim  of  damages  for  the  breach  to  any  par- 
ticular extent.  The  condition  is,  for  the  payment  of  a  certain  sum 
of  money,  and  in  case  of  its  not  having  been  paid  by  the  principal, 
no  difficulty  is  presented  as  to  the  amount  of  compensation  that 
must  be  made  to  repair  the  breach.  The  sum,  with  interest  thereon, 
from  the  time  it  ought  to  have  been  paid,  must  be  the  measure  of 
compensation,  and  this  is  all  that  can  be  recovered.  The  objection 
that,  though  the  money  may  have  been  paid  by  the  principal,  the 
bail  may  not,  of  his  own  knowledge,  know  the  fact,  and  therefore 
cannot  comply  with  the  rule,  is  of  no  weight  whatever.  It  is  his 
duty  to  see  that  the  money  is  paid,  and  he  must  be  taken  to  know 
whether  it  is  or  is  not.  And  although  he  may  not  know  of  his  own 
knowledge,  that  the  money  has  been  paid,  yet  he  may,  upon  in- 
quiry, satisfy  his  own  belief  on  the  subject,  and  if  he  be  convinced 
that  it  has  been  paid,  he  can  make  an  affidavit  stating  that  he 
firmly  believes  it  to  be  so;  which  is  the  most  that  in  such  case, 
would  be  required. 

There  is  nothing  in  the  second  error,  which  is,  that  the  court 
erred  in  rendering  judgment  for  want  of  an  affidavit  of  defence 
after  the  second  term.  There  is  certainly  no  pretence  for  saying 
that  the  plaintiffs  in  error  could  have  been  injured  by  the  plain- 
tiff's below,  not  having  taken  judgment  against  them  at  as  early  a 
day  as  he  might  have  done  according  to  the  rule  of  court.  Instead 
of  producing  an  injury  to  them,  it  can  only  be  regarded  as  an  indul- 
gence or  favour,  of  which  they  have  no  ground  to  complain.  It 
was  allowing  them  time  beyond  the  rule  to  file  an  affidavit  of  de- 
fence, if  they  had  any;  and  had  they  filed  an  affidavit  of  defence, 
at  any  time  before  the  judgment  was  moved  for,  it  would  have 
been  sufficient  to  have  prevented  a  judgment  from  being  entered 
against  them  for  want  of  it,  or  because  it  had  not  been  filed  within, 
the  time  allowed  for  that  purpose  by  the  rule. 

Neither  can  we  perceive  any  error  in  the  third  matter  assigned 
for  error;  which  is,  that  the  court  rendered  a  judgment  against  all 
the  defendants  below,  when  only  one  of  them  had  appeared  to  the 
action.  The  original  process,  however,  was  a  summons,  and 
served  upon  all  the  defendants,  and  because  two  of  them  did  not 
choose  to  appear  and  make  an  affidavit  of  defence,  it  could  riot 
make  it  less  proper  to  enter  a  judgment  against  them  and  the  third 
defendant,  than  if  they  had  appeared,  but  made  no  affidavit  of  de- 
fence. There  is  no  reason  for  holding  that  a  defendant  should  have 
it  in  his  power  to  evade  the  operation  of  the  rule  by  his  not  appear- 
ing in  the  action  after  being  duly  served  with  a  summons  adrespon- 
dendum. 

The  plaintiffs  in  error  allege  in  the  assignment  of  the  fourth  error, 

that  the  recognizance  is  laid  in  the  declaration  to  have  been  entered 

into  before  the  court  of  common  pleas,  and  appearing  therefrom  to 

have  relation  to  a  matter  which  belonged,  as  it  is  said,  exclusively 
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to  the  jurisdiction  of  the  orphans'  court,  the  recognizance  must  be 
considered  void,  and  therefore  no  suit  can  be  sustained  upon  it.  It 
is  true  that  it  is  alleged  in  the  declaration  that  the  recognizance 
upon  which  this  action  is  founded,  was  acknowledged  in  the  court 
of  common  pleas,  and  that  it  remains  in  the  orphans'  court.  And 
thence,  it  might  possibly  be  inferred  that  it  was  taken  in  reference 
to  some  matter  or  proceeding  in  the  orphans'  court,  over  which  it 
might  have  had  exclusive  jurisdiction.  But  certainly  this  can  nei- 
ther be  inferred  nor  intended  as  against  the  court  of  common  pleas, 
which  is  a  court  of  general  jurisdiction,  if  the  statement  in  the  decla- 
ration be  not  such  as  to  show  it  clearly  and  unambiguously.  In  the 
present  instance,  it  may  be,  that  some  difference  of  opinion  might 
be  entertained,  if  it  were  necessary  to  decide  the  case  upon  that 
ground,  whether  the  occasion  and  proceeding,  which  gave  rise  to 
the  taking  of  the  recognizance,  be  so  staled  as  to  admit  of  no  other 
interpretation,  than  a  reference  to  a  proceeding  in  the  orphans' 
court  where  the  recognizance  is  said  to  remain,  and  over  which  the 
court  of  common  pleas  had  no  jurisdiction.  For  be  this  as  it  may, 
there  is  enough  in  the  declaration  to  authorise  the  intendment  that 
the  recognizance,  if  taken  in  the  court  of  common  pleas,  was  ap- 
proved of  by  the  orphans'  court;  and  that  we  conceive  is  sufficient 
to  make  it  available,  whether  it  was  acknowledged  in  the  court  of 
common  pleas  or  the  orphans'  court,  both  of  which  are  composed  of 
the  same  judges.  Supposing  the  recognizance  to  have  been  taken, 
as  it  would  seem  pretty  clearly  indicated  upon  its  face  and  from  its 
terms,  for  the  purpose  of  securing  to  the  widow  and  heirs  of  an  in- 
testate the  payment  of  their  respective  proportions  of  the  valuation 
of  his  real  estate,  of  which  he  died  seised,  made  according  to  a  pro- 
ceeding had  in  the  orphans'  court,  under  the  act  of  1794,  it  was 
competent  for  the  orphans'  court,  under  the  22d  section  of  that  act, 
in  case  they  allowed  time  for  the  payment  of  the  money,  to  direct 
and  approve  of  the  security  that  should  be  given  for  that  purpose. 
That  it  should  be,  for  instance,  either  by  bond  with  sufficient  sure- 
ties therein,  or  by  a  judgment  to  be  confessed  by  the  party  taking 
the  land  at  the  valuation,  in  the  court  of  common  pleas,  or  by  a  re- 
cognizance to  be  acknowledged  by  him,  with  or  without  sureties, 
either  in  the  orphans'  court  or  in  the  court  of  common  pleas.  The 
words  of  the  act  in  this  behalf,  are,  "  and  therefore  the  said  court 
(orphans' court)  may,  &c.  order  the  whole  (meaning  of  the  land)  to 
the  eldest  son,  if  he  shall  accept  it,  &c.  He,  &c.,  paying  to  the 
other  children  of  the  intestate,  their  equal  and  proportionable  part 
of  the  true  value  of  such  lands,  &c.,  or  giving  good  security  for  the 
payment  thereof  in  some  reasonable  time,  not  exceeding  twelve 
months,  as  the  orphans'  court  shall  limit  and  appoint/'  £c.  We 
therefore  think  the  recognizance  here  good,  and  such  as  either  of 
the  persons  for  whose  use  and  benefit  it  was  taken,  may  maintain 
an  action  on,  in  case  of  the  money  riot  being  paid  to  him  or  her 
according  to  the  tenor  of  its  condition. 
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The  fifth  error  has  not  been  sustained.  Even  if  there  were  a 
material  variance  between  the  original  count  and  the  declaration,  it 
could  only  be  taken  advantage  of  by  craving  and  obtaining  oyerof 
the  writ,  and  then  pleading  the  variance  in  abatement.  The  par- 
ticular in  which  the  variance  is  alleged  to  exist,  is  in  the  amount  of 
money  mentioned  in  the  writ,  which  the  counsel  for  the  plaintiff 
in  error  seems  to  think  must  be  taken  to  mean  the  amount  of  the 
recognizance  intended  to  be  sued  on,  and  the  amount  mentioned  in 
the  declaration  as  the  amount  of  the  recognizance  declared.  But  it 
is  susceptible  of  a  different  interpretation,  which  will  reconcile  and 
render  the  writ  and  declaration  perfectly  consistent  with  each  other. 
The  sum  mentioned  in  the  writ  does  not  necessarily  import  to  be 
the  amount  of  the  recognizance,  nor  does  it  appear  to  have  been  so 
intended.  It  was  intended,  as  I  apprehend,  to  limit  the  sum,  be- 
yond which  the  party  suing  out  the  writ,  did  not  intend  to  claim 
under  the  recognizance,  and  not  designed  as  descriptive  of  the  re- 
cognizance, so  that  it  may  fairly  be  said,  that  the  amount  of  the  re- 
cognizance is  not  mentioned  in  the  writ,  and  therefore  is  in  nowise 
variant  from,  or  at  least  not  repugnant  in  any  respect  to,  the  recogni- 
zance as  set  out  in  the  declaration. 

The  last  error  consists  of  a  mere  formal  objection  to  the  declara- 
tion; and  ought  not,  therefore,  to  prevail  after  a  judgment  rendered 
against  the  plaintiffs  in  error,  who  were  the  defendants  below,  for 
want  of  an  affidavit  of  a  defence  on  their  part.  If  the  defect  com- 
plained of  were  one  of  substance,  it  might  be  fatal. 

Judgment  affirmed. 


Pritchard  against  Denton. 

As  a  general  rule,  it  seems,  that,  by  a  stipulation,  embraced  in  a  note,  not  to 
appeal  from  a  payment  therein,  the  maker  waives  his  right  to  an  appeal,  as  a 
matter  of  course,  under  the  act  of  assembly. 

ERROR  to  the  common  pleas  of  Tioga  county. 

S.  B.  Denton  against  A.  Pritchard  and  Asahel  Pritchard.  This 
suit  originated  before  a  justice  of  the  peace,  upon  the  following 
note: 

"  On  or  before  the  1st  of  May  next,  for  value  received,  we  pro- 
mise to  pay  Isaac  C.  Whitehead,  or  bearer,  ninety-five  dollars, 
without  defalcation,  or  stay  of  execution:  hereby  waiving  our  right 
to  appeal  in  case  judgment  should  be  given  against  us  on  said  note. 
(Signed)  "  A.  PRITCHARD. 

"  ASAHEL  PRITCHARD. 

"  Laurencemlle,  20<A  Sept.  1836." 
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The  justice  rendered  a  judgment  for  the  plaintiff,  from  which  the 
defendants  appealed.  The  court  below  (Herrick,  president)  was 
of  opinion  that  the  agreement  and  the  appeal  could  not  be  recon- 
ciled, and  struck  off  the  appeal. 

Williston,  for  plaintiff  in  error,  complained  that  the  defendants 
had  been  deprived  of  their  constitutional  right — a  trial  by  jury. 

Parsons,  for  defendant  in  error,  argued  that  there  was  no  right 
so  sacred  that  a  party  may  not  waive  it  if  he  please,  and  cited  7 
Serg.  Sf  Rawle  366;  2  Whan.  Dig.  375. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  right  to  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace,  on  complying  with  certain  terms,  is  a  privilege 
given  by  law  to  the  party  against  whom  judgment  is  rendered;  but 
according  to  the  maxim,  quisquis  renunciare  potest  juri  pro  se 
introducto,  it  would  seem  he  may,  by  express  words,  agree  to 
waive  the  privilege,  and  be  bound  by  the  decision  of  the  justice 
alone.  This  may  have  been  one  of  the  conditions  on  which  the 
party  stipulated  to  accept  the  note.  It  has  been  held  that  an  agree- 
ment of  this  nature,  if  made  in  writing,  and  constituting  part  of 
the  record,  is  binding.  7  Serg.  8?  Rawle.  Here  the  agreement  is 
in  writing,  and  appears  on  the  note  sued  upon  and  in  the  record. 
It  constitutes,  therefore,  prima  facie,  a  bar  to  this  appeal.  At  the 
same  time  it  is  very  possible  that  a  party  might  make  out  a  special 
case,  which  should  entitle  him  to  an  appeal,  notwithstanding  such 
a  stipulation  as  the  present  one:  in  the  same  manner  as  where  a 
judgment  is  entered  by  warrant  of  attorney,  the  court  will,  not- 
withstanding, open  it,  and  let  the  party  into  a  defence  under  cer- 
tain special  circumstances.  If  the  contract  were  illegal,  as  for 
instance  where  it  was  given  for  a  gambling  or  wagering  debt,  or 
as  a  consideration  for  the  commission  of  a  crime,  or  upon  any 
other  consideration,  either  malurn  prohibilum,  or  malum  in  se, 
no  admission  or  waiver  of  the  parties  would  avail  to  enforce  an 
illegal  transaction,  by  excluding  the  right  of  appeal.  1  B.  <§•  P. 
261;  2  East,  34.  Various  other  cases  may  be  put  where  the  ap- 
peal would  not  be  taken  away  by  such  a  clause  in  a  note.  These, 
however,  are  exceptions.  As  a  general  rule,  it  would  seem  that, 
by  such  stipulations  the  maker  of  the  note  gives  up  his  right  to  an 
appeal  as  a  matter  of  course,  under  the  provisions  of  the  acts  of 
assembly. 

Judgment  affirmed. 
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Bellas  against  Hou'z. 

An  action  of  ejectment  cannot  be  commenced  by  serving  the  writ  in  a  county 
within  which  no  part  of  the  land  lies. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

Hugh  Bellas  against  Christian  Houtz.  Ejectment.  This  writ 
was  issued  in  Northumberland  county,  and  was  returned  served 
by  the  sheriff  of  Union  county,  who  had  been  deputed  for  that 
purpose  by  the  sheriff  of  Northumberland. 

The  court  below  set  aside  the  service  of  the  writ. 

Bellas,  for  plaintiff  in  error,  relied  upon  the  88th  section  of  the 
act  of  1836,  for  the  commencement  of  real  actions. 

Donneland  Greenough,  for  defendant  in  error. 

PER  CTTRIAM. — The  question  is,  whether  an  action  of  ejectment 
can  be  commenced  by  serving  the  writ  in  a  county  within  which 
no  part  of  the  land  lies?  Why  should  it?  If  there  be  a  tenant  in 
possession,  the  action  may  be  brought  against  him;  and  if  there  is 
not,  the  claimant  may  enter  and  entitle  himself,  in  the  coming  con- 
test, to  the  advantages  of  a  defendant's  position.  So  much  for  the 
reason  of  the  matter;  and  what  is  the  law?  The  eighty-eighth  sec- 
tion of  the  act  of  1836,  which  provides  for  the  commencement  of 
real  actions  and  ejectments,  enacts  that,  when  it  may  be  lawful  to 
cause  service  of  the  writ  to  be  made  on  a  defendant  out  of  the 
county,  the  sheriff  of  the  county  in  which  the  party  may  be  found, 
shall  ex-officio  be  the  deputy  of  the  sheriff  of  the  proper  county. 
Now,  to  what  does  this  refer?  Evidently  to  the  eightieth  section  of 
the  same  act  which  authorises  a  claimant  of  land  lying  in  two 
counties  to  sue  by  ejectment  for  the  whole,  in  either  of  them  at  his 
election;  for  in  such  case,  a  writ  issued  in  the  county  may  require 
to  be  served  in  the  other.  Here  all  the  land  lay  in  one  county,  and 
the  action  was  erroneously  commenced. 

Judgment  affirmed. 
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Patterson  against  Martz. 

A  contract  between  a  vendor  and  vendee,  to  entitle  itself  to  the  assistance  of 
a  chancellor  for  specific  execution,  must  have  originated  from  a  pure  source;  and 
if  founded  upon  a  breach  of  faith  by  the  vendor,  specific  performance  will  not 
be  decreed  in  favour  of  the  vendee,  although  innocent  of  it:  but  he  will  be  left 
to  his  action  at  law  for  damages. 

Lapse  of  time,  change  of  circumstances,  and  indifference  on  the  part  of  the 
vendee  of  land,  are  circumstances  to  induce  a  chancellor  to  refuse  a  decree  of 
specific  performance. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

George  Patterson  against  Benjamin  Martz  and  others.  Eject- 
ment for  a  tract  of  land.  The  case  was  this:  Peter  Dimmich  being 
the  owner  of  a  tract  of  land,  on  or  about  the  1st  of  November  1829, 
entered  into  a  parol  contract  with  Samuel  J.  Packer,  to  sell  it  to 
him  for  800  dollars,  if  Packer  would  comply  on  his  part  by  the 
next  December.  On  the  1 6th  of  November  1829,  Dimmich  entered 
into  a  written  contract  with  George  Patterson,  the  plaintiff,  to  sell 
and  convey  to  him  the  land  for  1400  dollars,  50  of  which  was  paid 
on  the  execution  of  the  agreement,  the  residue  of  one-half  the  pur- 
chase-money was  to  be  paid  on  the  first  of  January  1830,  and  the 
balance  in  two  annual  payments.  This  agreement  was  acknow- 
ledged and  recorded  on  the  23d  of  April  1S30.  Before  the  1st  of 
January  1830,  Patterson  tendered  the  balance  of  the  700  dollars  to 
Dimmich,  and  demanded  a  deed.  But  previously  to  that,  on  the 
23d  of  November  1829,  Packer  went  to  Dimmich  and  insisted  upon 
the  execution  of  the  parol  contract  between  them.  Dimmich  replied 
that  he  was  too  late,  that  he  had  sold  the  land  to  George  Patterson, 
by  a  written  agreement,  and  received  50  dollars  of  the  purchase- 
money.  Packer  still  persisted  in  the  execution  of  his  contract  and 
said  that  he  would  give  as  much  as  Patterson  was  to  give,  and 
eventually  prevailed  upon  Dimmich  to  execute  a  conveyance  to 
him  for  the  land,  for  the  consideration  of  1420  dollars.  Soon  after 
this,  Dimmich  sent  his  son  to  George  Patterson  with  the  50  dollars 
which  he  had  received  at  the  execution  of  the  article:  the  messenger 
not  rinding  him,  paid  the  money  to  the  wife  of  Burd  Patterson,  his 
brother,  for  him.  Burd  Patterson  was  a  witness,  and  testified  that 
he  had  received  the  money,  and  communicated  the  fact  to  his 
brother,  who  objected  to  his  having  received  it.  The  witness 
stated,  however,  that  his  brother  had  borrowed  the  money  from 
him,  which  he  paid  to  Dimmich,  and  therefore  he  kept  it.  By  the 
agreement  between  Dimmich  and  Patterson,  it  appeared  that  when 
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it  was  executed,  Peter  Wary  was  a  tenant  on  the  land,  whose  lease 
did  not  expire  for  two  years,  and  subject  to  which  he  purchased. 
To  August  term  1S31,  Patterson  brought  an  ejectment  for  the  land 
against  S.  J.  Packer,  Peter  Dimmich  and  Peter  Wary,  which  was 
discontinued  on  the  28th  of  September  1832,  upon  the  ground  that 
the  plaintiff  supposed  he  would  not  be  entitled  to  recover,  because 
Peter  Wary  was  a  defendant,  whose  term  had  not  expired  when 
suit  was  brought.  The  present  ejectment  was  brought  to  November 
term  1837.  It  also  appeared  that  S.  J.  Packer  had  several  partners 
in  the  purchase,  and  that  he  died  without  making  a  conveyance 
to  them,  and  that  after  his  death,  in  January  and  April  1837,  con- 
veyances were  made  by  his  administrator,  by  order  of  the  orphans' 
court.  It  was  also  in  proof  that  the  land  had  risen  in  value  from 
1829  to  1837,  when  this  ejectment  was  brought. 

The  plaintiff  requested  the  court  to  charge  the  jury  upon  the  fol- 
lowing points: 

1.  That  the  delay  in  instituting  this  ejectment  is  not  a  bar  to 
the  plaintiff's  recovery  under  the  circumstances  detailed  in  evi- 
dence. 

2.  That  the  discontinuance  of  the  ejectment  of  1831  is  no  bar  to 
plaintiff's  recovering  in  this  ejectment.     That  it  is  accounted  for 
by  the  article  of  agreement,  and  that  it  was  premature  and  could 
not  be  sustained.     The  discontinuance  cannot  operate  injuriously 
to  plaintiff. 

3.  That  the  testimony  does  not  establish  any  parol  contract  for 
the  land  between  Dimmich  and  Packer,  vesting  any  interest  in  the 
land  in  Packer,  or  precluding  Dimmich  from  selling  to  plaintiff;  nor 
is  plaintiff' 's  right  to  recover  in  this  ejectment  affected  by  any  parol 
contract,  which  the  jury  may  infer  from  the  testimony. 

4.  That  any  right  Packer  can  claim  to  the  land  originates  with 
his  deed  of  the  23d  of  November  1829,  subsequent  to  the  articles 
with  plaintiff. 

5.  That  plaintiff's  right  is  not  affected  by  the  alleged  parol  sale 
to  Packer,  of  which  plaintiff  had  no  notice  previous  to  or  at  the 
time  of  his  purchase. 

6.  That  the  articles  of  agreement  between  George  Patterson  and 
Peter  Dimmich  having  been  recorded  within  six  months  from  their 
execution,  to  wit,  April  23d,  1830,  were  full  notice,  and  all  the  no- 
tice that  the  law  requires,  to  all  persons  claiming  under  S.  J.  Packer, 
by  virtue  of  his  deed  of  November  23d,  1829,  especially  as  no  steps 
were  taken  by  any  of  those  claiming  an  equity  under  Packer,  to 
enforce  their  equity,  till  April  term  1837. 

7.  That  no  laches  can  be  imputed  to  plaintiff  up  to  the  time  of 
defendant's  becoming  interested  under  Packer,  nor  can  they,  under 
the  circumstances  of  making  no  improvements,  or  claim  to  have 
acquired  a  greater  equity  than  Packer  had  at  the  time  of  his  sale  to 
them. 

8.  That  plaintiff,  by  tendering  his  purchase-money,  and  showing 
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himself  willing  and  able  to  fulfil  his  contract,  cannot  be  affected  by 
Dimmich's  afterwards  sending  fifty  dollars,  and  delivering  them  to 
the  wife  of  Burd  Patterson. 

9.  The  tender  to  Peter  Dimmich  is  sufficient.  But  the  tender 
was  not  necessary,  the  money  (1350  dollars)  being  brought  into 
court. 

Whereupon  the  court  thus  instructed  the  jury: 

Lewis,  president. — The  plaintiff's  points  being  severally  read  to 
the  jury,  the  court  remarked  that  some  of  them  were  right,  some 
wrong,  some  partly  right,  and  some  partly  wrong;  and  that  the 
difficulty  of  answering  each  one  separately,  without  danger  of  con- 
fusing the  minds  of  the  jury  or  misleading  them,  induced  the  court 
to  answer  them  generally,  and  to  say  to  the  jury,  for  the  purpose 
of  this  trial,  "  that  the  law  was  with  the  plaintiff  on  all  the  points, 
except  so  far  as  we  are  now  about  to  give  you  instructions  to  the 
contrary." 

The  jury  may  take  into  consideration  the  discontinuance  of  the 
former  ejectment  by  the  plaintiff,  on  the  28th  of  September  1832, 
and  the  payment  of  the  costs  of  the  same;  that  no  tender  was  ever 
made  to  Samuel  J.  Packer,  or  those  claiming  under  him,  notwith- 
standing the  plaintiff  had  notice  that  the  estate  had  been  disposed 
of  to  Mr  Packer;  that  the  plaintiff  delayed  bringing  a  new  suit  until 
this  action  was  brought,  on  the  19th  of  October  1837,  when  the 
writ  was  served,  which  may  be  considered  the  commencement  of 
the  action;  and  that  this  was  after  Packer  had  made  sales  of  por- 
tions of  the  land  to  different  persons,  and  representatives  had  been 
ordered,  by  decrees  of  the  court,  to  carry  those  sales  into  execution 
by  specific  performance  of  the  contracts;  and  after  the  land  had 
risen  very  considerably  in  value,  by  reason  of  funds  having  been 
raised  for  the  completion  of  the  railroad,  and  at  least  one  sale  had 
been  made  at  an  advanced  price,  by  one  who  claimed  under  Packer 
and  had  a  decree  of  specific  performance  in  his  favour.  The  jury 
may,  if  they  think  proper,  find,  as  a  fact,  that  the  plaintiff  aban- 
doned all  further  claim  to  the  land ;  and,  if  so,  the  verdict  should 
be  for  the  defendants.  The  court  also  mentioned,  with  the  other 
facts  above  stated,  that  this  suit  was  not  brought  until  after  the 
plaintiff,  by  his  own  delay,  was  barred  by  his  action  for  damages 
at  law  against  the  representatives  of  Peter  Dimmich. 

The  jury  may  consider  these  circumstances  in  another  point  of 
view.  If  they  believe  that  the  discontinuance,  and  the  delay  until 
the  land  rose  very  considerably  in  value,  was  with  an  intention  to 
speculate  on  the  event,  to  perform  the  contract  if  the  land  rose  in 
value,  and  not  to  perform  it  if  it  continued  stationary  or  fell,  then 
the  plaintiff  is  not  entitled,  under  the  evidence,  to  insist  on  a  spe- 
cific performance  of  the  contract.  The  jury  will  decide  upon  the 
intention  of  the  plaintiff  in  this  respect.  The  discontinuance  of  the 
former  suit,  on  the  28th  of  September  1832,  is  sufficiently  accounted 
for  by  the  action  having  been  brought  before  the  two  years  of 
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Wary's  lease  had  expired.  But  those  two  years  had  expired  on 
the  day  of  the  discontinuance,  and  a  new  action  might  have  been 
brought  the  same  day.  The  delay  after  that  period  is,  therefore, 
not  accounted  for  by  the  provisions  of  Peter  Wary's  lease,  or  the 
stipulations  in  the  plaintiff's  contract  in  relation  to  its  continuance 
for  two  years. 

Again:  If  the  jury  are  satisfied  of  the  existence  of  a  verbal 
contract  between  Peter  Dimmich  and  Samuel  J.  Packer,  by  which 
Dimmich  agreed  to  sell  the  land  to  Packer,  and  Packer  agreed  to 
purchase  it  for  the  sum  of  800  dollars;  that  this  contract  was 
entered  into  between  the  parties  before  the  plaintiff's  contract  with 
Dimmich  of  the  16th  of  November  1829;  and  that,  by  the  terms  of 
the  contract,  Packer  had  until  the  month  of  December  to  fulfil  the 
bargain,  and  within  the  time  stipulated  for  the  performance,  to  wit, 
on  the  23d  of  November  1829,  the  money  was  paid  and  a  deed 
executed  in  pursuance  of  the  previous  contract,  and  possession 
also  delivered  in  accordance  with  it,  and  a  lease  executed  to  Peter 
Wary,  the  tenant  in  possession,  on  the  8th  of  December  1829,  and 
possession  continued  under  Packer,  and  others  claiming  under  him, 
ever  since,  then  the  plaintiff  is  not  entitled  to  recover. 

Errors  assigned : 

1.  In  refusing  a  full  and  precise  direction  to  the  jury  on  the  plain- 
tiff's points,  and  for  uncertainty  and  contradiction  in  the  general 
charge  in  answer  to  said  points. 

2.  In  leaving  the  jury  to  discover,  from  the  general  charge,  on 
what  propositions  submitted  by  the  plaintiff,  the  law  was  with  him 
and  on  what  against  him. 

3.  In  charging  the  jury  that  they  might  consider  the  delay  in 
instituting  the  ejectment,  with  the  other  circumstances  referred  to, 
as  an  abandonment,  by  the  plaintiff,  of  his  claim. 

4.  In  charging  that  the  discontinuance  of  the  first  ejectment  by 
the  plaintiff,  might  be  considered  by  the  jury  as  an  act  of  abandon- 
ment; and  afterwards  instructing,  that  it  was  sufficiently  accounted 
for  by  a  clause  in  the  plaintiffs  contract  with  Dimmich,  in  regard 
to  Wary's  lease. 

5.  In  refusing  to  instruct  the  jury  directly  and  fully  on  the  plain- 
tiff's third,  fourth  and  fifth  points;  or,  if  they  are  matter  of  instruc- 
tion at  all,  the  court  erred  in  directing  the  jury  that,  if  satisfied  of 
the  parol  sale  to  Packer,  and  that  it  was  executed  as  stated,  the 
plaintiff  is  not  entitled  to  recover. 

6.  In  refusing  to  instruct  the  jury  fully  and  particularly  on  the 
plaintilf's  sixth  point. 

7.  In  not  explicitly  and  directly  instructing  the  jury  on  the  plain- 
tiff's seventh  point. 

8.  In  refusing  to  notice  the  plaintiff's  eighth  point. 

9.  In  charging,  that  the  want  of  tender  by  the  plaintiff  to  Packer, 
or  those  claiming  under  him,  was  a  circumstance,  with  others,  from 
which  the  jury  might  infer  abandonment. 
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Hepburn,  for  plaintiff  in  error,  cited  3  Penn.  Rep.  364;  14  Serg. 
$  Rawle  125;  5  Crunch  506;  3  Serg.  <§•  Rawle  431;  Serg.  Ven.  ch. 
8,  sect.  1;  4  Vez.  687;  1  Serg.  fy  Rawle  119;  5  Watts  451;  16 
Serg.  4*  Rawle  269;  3  Serg.  Sf  Rawle  423;  1  Yeates  291;  2  rea/es 
345. 

Donnel  and  Grenough,  for  defendants  in  error,  cited  Fond.  Eg. 
163,  283;  1  «/oto.  CA.  378;  5  Watts  451;  2  JFa/Ay  183;  1  Johns. 
Ch.  150;  2  Watts  459;  1  Cowan  713;  3  Cowan  519;  2  Com. 
518;  1  J9mn.  480;  Serg-.  Fen.  172,  281. 


The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  If,  as  the  evidence  seems  to  show,  Dimmich  had 
previously  agreed  to  convey  to  Packer,  at  a  day  still  to  come,  a 
chancellor  would  refuse  to  execute  the  plaintiff's  intermediate  pur- 
chase, for  the  reason  that  no  assistance  is  ever  given  to  one  who 
claims  by  a  contract  which  originated  in  a  breach  of  faith.  In 
Cooth  v.  Jackson,  6  Ves.  17,  the  agreement  grew  out  of  improper 
disclosures  of  the  contents  of  depositions  taken  by  commissioners; 
and  Lord  Eldon  dismissed  the  bill,  though  the  blame  was  not  im- 
putable  to  the  plaintiff.  On  the  same  ground,  he  refused  in  Mort- 
lock  v.  Duller,  10  Ves.  292,  to  execute  a  purchase  from  an  agent 
of  trustees  at  a  price  so  reduced  as  to  involve  a  breach  of  the  trust. 
In  these  instances,  he  was  actuated  by  considerations  of  public 
policy.  For  a  similar  reason,  specific  performance  of  a  contract 
made  with  a  man  when  he  was  intoxicated,  was  refused  in  Cragg 
v.  Holme,  cited  in  Cook  v.  Clayworth,  18  Ves.  14,  though  the 
plaintiff  had  neither  contributed  to  make  him  drunk,  nor  taken  ad- 
vantage of  his  situation  when  he  was  so.  In  Campbell  v.  Spencer, 
2  Bin.  133,  this  court  went,  perhaps,  still  further;  and  I  by  no 
means  think  it  went  too  fir.  There  was  no  proof  that  the  defen- 
dant was  even  drunk;  but  the  bargain,  which  was  a  very  impro- 
vident one,  was  made  at  early  dawn  in  a  course  of  dram-drinking, 
at  a  tavern  to  which  he  had  been  brought.  It  is  true,  the  chief 
justice  said  he  would  have  felt  great  difficulty  had  the  case  come 
before  him  as  a  chancellor;  but  that  the  verdict  had  strengthened 
it  very  much.  Now  it  was  actually  before,  him  as  a  chancellor; 
and  that  he  felt  it  to  be  so  is  evident,  from  the  principles  which  he 
propounded  in  relation  to  it,  and  which  he  stated  with  the  pre- 
cision of  a  chancellor.  In  the  progress  of  equitable  administration 
since  that  decision,  the  time  has  gone  by  for  a  party  to  entrench 
himself  behind  what  was  formerly  thought  to  be  the  equitable  dis- 
cretion of  a  jury,  or  to  call  it  in  aid  of  the  supposed  feebler  power 
of  the  court;  and  there  is  little  doubt  that  the  chief  justice  would 
have  ruled  the  cause  for  the  defendant  by  a  positive  direction  in 
the  first  instance.  Rules  of  equity  are  not  less  precise  and  peremp- 
tory than  rules  of  law,  nor  less  a  subject  of  exclusive  administra- 
tion by  the  court;  and  a  verdict  can  no  more  strengthen  an  equity 
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on  an  appeal  by  a  motion  for  a  new  trial,  than  can  a  decree  by  a 
master  of  the  rolls  on  an  appeal  to  the  chancellor.  Yet  the  posi- 
tion taken  by  the  court  ought  not  to  be  regarded  as  a  timid  one  for 
the  time.  It  only  shows  from  what  small  beginnings,  and  with 
what  cautiousness  we  have  wended  our  way  towards  a  systematic 
administration  of  equity.  The  principle  enforced  in  that  case,  by 
whatever  means,  is  identical  with  the  principle  of  the  cases  prece- 
dently  quoted;  and  I  take  the  opinion  of  Chief  Justice  Tilghman 
to  be  an  authority  in  point,  that  a  contract  to  entitle  itself  to  the 
assistance  of  a  chancellor,  must  have  come  from  an  immaculate 
source. 

Now  the  plaintiff's  purchase  was  subsequent  to  the  oral  contract 
with  Packer,  which,  though  it  could  not  be  specifically  enforced  by 
reason  of  the  statute  of  frauds,  was  neither  illegal  nor  void,  inas- 
much as  it  would  have  been  a  sufficient  foundation  for  an  action 
at  law  to  recover  damages  for  a  breach  of  it;  and  it  is  decisive 
against  the  plaintiff's  title  that  his  purchase  was  founded,  though 
innocently  on  his  part,  in  a  disregard  of  it.  He  was  bound  to  re- 
linquish it  the  instant  he  discovered  the  fact;  and  to  insist  on  it 
now,  is  as  bad  as  to  have  made  it  with  a  knowledge  of  the  circum- 
stances. Even  on  the  broad  ground  of  public  policy  it  ought  not 
to  be  decreed.  From  equity  he  can  ask  nothing  but  to  be  left  to 
his  remedy  at  law;  for  against  a  prior  bargainee  who  did  no  more 
than  pursue  a  conscionable  and  lawful  contract  to  its  legal  consum- 
mation, he  has  no  equity  whatever. 

The  court,  however,  put  the  defence  mainly  on  the  ground  of 
delay;  and  it  certainly  was  an  impregnable  one.  During  the  five 
years  which  elapsed  betwixt  the  expiration  of  the  lease  to  Dim- 
mich's  tenant  and  the  origination  of  the  present  suit,  the  plaintiff 
was  quiescent,  while  the  land  rose  rapidly  in  value;  and  of  this 
quiescence  no  explanation  is  given,  nor  excuse  for  it  offered.  Nor 
did  the  existence  of  the  outstanding  lease  justify  the  discontinu- 
ance of  the  suit  brought  within  the  two  years  it  had  to  run.  An, 
action  of  ejectment  employed  as  a  substitute  for  a  bill  in  equity,  as 
that  was,  lies  whenever  a  bill  would  lie,  and  with  the  same  direct 
or  incidental  effect.  Such  an  action  has,  indeed,  the  integuments 
of  an  action,  but  it  has  also  the  bones  and  articulations  of  a  bill; 
and  a  recovery  by  it  has  the  substantive  and  essential  qualities  of 
a  decree.  The  lease,  therefore,  would  not  have  been  an  obstacle 
to  the  prosecution  of  the  first  ejectment  brought,  as  it  was,  to  assert 
the  plaintiff's  equity  while  the  transaction  was  fresh;  for  the  court 
might  have  protected  the  lessee's  possession  and  exemption  from 
costs,  by  its  power  over  the  execution.  There  was,  then,  an  un- 
answered delay  of  seven  years  during  which  Packer's  partners  in 
the  purchase  were  paying  their  contributions  to  the  price.  Nor  is 
that  all.  The  plaintiff's  retention  of  his  deposit  left  for  him  by  the 
vendor  at  his  brother's  house,  was  equivalent  to  a  recovery  of  it 
back,  and  an  unqualified  act  of  rescission;  for  had  he  not  acquiesced 
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in  the  restoration  of  it,  he  ought  instantly  to  have  tendered  the 
money  again  to  the  vendor.  These  circumstances  show,  not  only 
backwardness  and  trifling,  but  a  positive  abandonment  of  the  con- 
tract; either  of  which  furnishes  a  decisive  answer  to  a  prayer  for 
specific  performance. 
Judgment  affirmed. 


Zeigler  against  Hautz. 

A  plaintiff  in  ejectment  having  given  evidence  that  he  and  the  defendant 
claimed  under  the  same  title,  is  not  thereby  estopped  from  showing  the  truth  of 
his  case,  because  it  would  conflict  with  the  evidence  of  title  which  he  had  pre- 
viously given. 

Before  a  deed  can  be  given  in  evidence,  it  is  necessary  to  show  title  in  the 
grantor,  but  it  need  not  be  a  perfect  title;  for  any  evidence,  however  slight,  is 
sufficient:  and  upon  evidence  tending  to  show  title  having  been  given,  it  is 
error  in  the  court  to  reject  the  deed,  and  peremptorily  to  direct  the  jury  to  find 
against  the  party  offering  it. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

Isaac  Zeigler  against  Christian  Hautz.  This  was  an  action  of 
ejectment  for  the  undivided  fifth  part  of  a  tract  of  land  in  Coal 
township,  containing  seventy-five  acres. 

The  testimony,  which  was  very  voluminous,  so  far  as  it  is  neces- 
sary to  an  accurate  understanding  of  the  points  raised  and  decided, 
is  fully  stated  in  the  opinion  of  the  court. 

Bellas  and  Merrill,  for  plaintiff  in  error,  on  the  subject  of  the  • 
rejection  of  the  articles  of  agreement,  cited  3  Bac.  Jib.  388,  tit. 
Grant,  let.  H.;  5  Mass.  Rep.  355;  10  Serg.  fy  Rawle  275;  9  Serg. 
Sf  Rawle  47;  13  Serg.  Sf  Rawle  151;  1  Watts  533;  5  Wheat.  359; 
2  Johns.  Rep.  37?  11  Johns.  Rep.  365;  13  Vin.  400,  pi.  24;  Cro. 
Cas.  447;  17  Johns.  Rep.  146;  6  Cowen  706;  2  Serg.  #  Rawle 
53;  3  Rawle  283;  2  Johns.  Rep.  22;  10  Johns.  Rep.  388;  1  Cowen 
613;  5  Cowen  200;  9  Wend.  223;  10  Wend.  414. 

Donnel  and  Greenough,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  tract  of  land,  including  the  part  for  which  the 
ejectment  is  brought,  was  surveyed  in  the  name  of  John  Brady. 
The  plaintiff"  opened  the  case  by  stating  that  both  parties  claimed 
under  John  Cheny,  and  that  by  several  mesne  conveyances,  the 
title  was  vested  in  the  plaintiff.  The  fact  that  they  claimed  under 


July  1839.]  OF  PENNSYLVANIA.  381 

[Zeigler  v.  Hautz.] 

Cheny  not  being  admitted,  it  became  necessary  to  prove  it,  and  for 
this  purpose,  the  plaintiff  gave  in  evidence  a  deed  from  Christian 
Houtz  to  Robert  M'Carty,  which  contained  various  recitals,  and, 
among  others,  the  recital  of  a  conveyance  to  John  Cheny,  and  also 
a  conveyance  by  him  to  Benjamin  Campbell,  as  whose  property  it 
was  conveyed  by  the  sheriff  to  the  defendant,  Christian  Hautz.  The 
plaintiff  then  offered  in  evidence  an  article  of  agreement  between 
John  Cheny  and  George  Deck,  which  included  a  tract  of  fifty  acres, 
and  a  distinct  tract  of  ten  acres  sixty-six  perches.  John  Cheny,  the 
vendee,  died  before  the  completion  of  the  contract,  whereupon  his 
administrator  petitioned  for  leave  to  execute  a  deed,  which  was 
granted,  and  on  the  17th  of  April  1815,  the  administrator  conveyed 
to  Deck  (after  reciting  the  payment  of  the  whole  purchase-money)  - 
the  tract  containing  the  ten  acres  sixty-six  perches,  but  omitted  to 
convey  the  tract  in  dispute.  The  court  excluded  the  testimony, 
because  the  plaintiff  himself  had  shown  the  title  out  of  Cheny,  under 
whom  he  claims.  To  obviate  this  objection,  the  plaintiff  offered  to 
prove  that  though  the  conveyance  by  Cheny  embraced  the  entire 
tract  surveyed  in  the  name  of  Brady,  yet  that  the  land  in  contro- 
versy (part  of  the  said  tract)  was  held  in  trust  by  Campbell  for 
Cheny.  That  the  conveyance  of  the  whole  was  to  enable  him  to 
take  out  a  patent,  &c.  The  evidence,  as  offered,  was  opposed  by 
the  defendant,  but,  on  argument,  was  admitted  by  the  court,  where- 
upon the  plaintiff  gave  the  testimony  particularly  set  out,  and 
which  forms  part  of  the  case.  The  plaintiff  again  offered  the 
articles  of  agreement  between  Cheny  and  Deck,  in  connection  with 
proof  that  he  had  made  diligent  search  for  the  article  of  the  19th 
of  September  180S,  referred  to,  and  that  it  cannot  be  found;  and 
also  a  connected  chain  of  title  from  Deck  to  the  plaintiff.  The 
testimony  was  overruled,  and  the  court  instructed  the  jury  that  the 
plaintiff  was  not  entitled  to  recover. 

But  little  weight  is  to  be  attached  to  the  objection  that  the  plain- 
tiff had  himself  shown  the  title  out  of  Cheny.  That  the  title  was 
in  Campbell  appeared  no  otherwise  than  in  the  recital  in  the  deed 
from  Houtz  to  M'Carty,  but  that  deed  was  given  in  evidence  for 
the  special  purpose  of  proving  that  both  parties  claimed  under  the 
same  person,  to  supersede  the  necessity  of  entering  into  proof  of  the 
original  title.  There  is  nothing  in  tin's  to  estop  him  from  showing 
the  truth.  The  recitals  are  but  evidence  of  a  fact  which  may  be 
rebutted;  and  even  if  the  deed  itself,  from  Cheny  to  Campbell,  had 
been  given  in  evidence,  it  is  competent  for  the  plaintiff  to  show  that, 
although  an  absolute  conveyance  on  its  face,  it  was  either  fraudu- 
lent, or  that  it  was  given  for  the  special  purpose  of  enabling  Camp- 
bell to  take  out  a  patent,  with  an  agreement  that  he  would  reconvey 
a  part  to  the  vendor;  that  in  fact  Campbell  was,  as  to  that  part, 
but  a  trustee  for  Deck.  If  a  written  agreement  for  a  reconveyance 
had  accompanied  the  deed,  the  position  would  not  admit  of  argu- 
ment, but  if  it  may  be  shown  by  parol,  as  the  court  have  decided, 
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there  can  be  no  difference,  so  far  as  it  affects  the  admissibility  of 
evidence  in  opposition  to  the  deed. 

But  it  is  said  that  the  article  was  properly  registered,  because  no 
title  was  shown  in  Cheny,  or  subsequently  in  Deck.  In  relation  to 
this  doctrine,  the  law  has  undergone  some  change.  In  M'Doll's 
Lessee  v.  M'Doll,  1  Dal.  it  is  decided  that  a  deed  may  be  given 
in  evidence,  whether  pertinent  or  not;  but  this,  in  its  utmost  lati- 
tude, was  repudiated  in  Faulkner's  Lessee  v.  Eddy,  1  Binn.  190, 
and  in  subsequent  cases,  10  Serg.  $*  Rawle  9.  Before  a  deed  can  be 
received  in  evidence,  it  is  necessary  to  show  title  in  the  grantor,  but 
this  need  not  be  a  perfect  title,  for  any  evidence  of  title,  however 
small,  is  sufficient.  Nor  does  the  rule  apply  in  the  same  extent  to 
a  deed  containing  an  executory  contract  between  the  parties  for  the 
future  procurement  and  conveyance  of  title  to  land.  Cheny  v. 
Parker,  3  Rawie  283.  The  objection  is  that  there  was  no  proof  of 
title  in  Cheny.  The  suit  is  brought  to  recover  part  of  the  tract 
surveyed  in  the  name  of  John  Brady,  supposed  to  contain  about 
fifty  acres,  and  designated  by  the  name  of  the  mill-stone  tract.  The 
plaintiff  alleged  that  the  whole  of  the  John  Brady  survey  belonged 
to  Cheny,  that  being  unable  to  patent  the  land  himself,  and  also  to 
diminish  the  expense  of  obtaining  a  patent,  it  was  agreed  that  the 
whole  tract,  including  the  land  in  dispute,  should  be  conveyed  to 
Campbell.  That  Campbell  was  to  be  at  the  expense  of  obtaining 
a  patent  for  the  whole  tract,  and  that  in  consideration  of  the  transfer, 
Campbell  was  to  convey  by  deed,  to  Cheny,  the  mill-stone  tract, 
containing  fifty  acres  or  thereabouts.  He  further  alleged  that  the 
agreement  was  in  writing,  but  that  the  agreement  has  been  lost  or 
mislaid;  that  the  deed  was  never  recorded,  nor  was  it  delivered, 
except  for  the  purchases  as  above  stated.  For  the  purpose  of  show- 
ing the  real  nature  of  the  transaction,  he  was  permitted,  and  has 
given  the  parol  testimony.  The  plaintiff  has  endeavoured  to  prove 
that  Cheny,  after  the  deed  to  Campbell,  retained  the  possession  of 
the  mill-stone  tract,  and  that  in  full  view,  and  with  the  knowledge 
and  consent  of  Campbell,  he  used  the  locus  in  quo  as  his  own 
property;  that  he  was  a  mason,  and  that  he  was  in  the  constant 
habit  of  taking  mill-stone,  without  stint  or  question,  from  the  tract, 
up  to  the  time  that  he  sold  to  Deck,  and  that  his  son  did  the  same 
after  his  death.  If  the  witnesses  are  worthy  of  belief,  (a  matter 
wholly  for  the  decision  of  the  jury,)  there  is  some  proof  of  these  facts 
which,  it  cannot  be  denied,  have  a  direct  bearing  on  the  title,  and 
certainly  gives  some  plausibility,  to  say  the  least  of  it,  to  the  allega- 
tion that  there  was  an  agreement  or  understanding  between  Cheny 
and  Campbell  as  to  the  mill-stone  tract,  which  continued  in  the 
possession  of  Cheny  after  the  date  of  the  deed  to  Campbell.  And 
the  suggestion  derives  some  weight  from  the  fact  that  such  arrange- 
ments were  not  uncommon,  as  it  tended  to  lessen  the  expense  of 
obtaining  a  patent,  an  object  not  to  be  totally  disregarded;  and 
also  because  the  part  retained  was  more  useful  to  Cheny,  as  it  was 
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from  that  part  that  he  obtained  the  materials  to  carry  on  the  trade 
of  a  mason.  That  there  was  a  division  of  the  Brady  survey  be- 
tween Campbell  and  Cheny,  appears  from  the  testimony  of  the  son 
of  the  latter.  His  father,  as  he  says,  showed  him  the  fallen  white 
oak,  as  the  division  corner  between  the  saw-mill  tract  and  the  fifty 
acres.  He  also  says  his  father  made  a  great  many  mill-stones,  and 
that  he  made  a  great  many  every  year,  till  his  father  sold  the  pro- 
perty. That  on  one  occasion  he  hauled  a  number  of  logs  to  the  mill, 
and  that  Campbell  asked  him  whether  he  got  them  off  his  land  or 
his  father's,  and  that  he  replied  he  got  them  off  his  father's  land. 
Campbell,  as  John  Deck  testifies,  said  the  fifty  acres  belonged  to 
Cheny,  and  another  witness,  who  learned  the  rnason  trade  with 
Cheny,  and  worked  on  the  land,  says  that  he  never  heard  Camp- 
bell claim  the  mill-stone  tract,  but  that  Cheny  always  claimed  it; 
that  Cheny  made  and  sold  mill-stones  off  the  tract,  which  Campbell 
must  have  known,  as  they  were  often  together,  and  the  stones  were 
hauled  by  Campbell's  saw-mill.  Peter  Shall,  a  witness,  says  that 
Campbell  and  Cheny  were  together  at  his  house;  that  he  heard 
Cheny  say  that  he  kept  the  fifty  acres  for  the  purpose  of  making 
mill  stones,  and  that  Campbell  and  Cheny  both  said  it  was  Cheny's 
mill-stone  tract.  Thompson  says  that  he  knows  the  mill-stone 
tract;  that  Cheny  claimed  it,  and  had  it  in  possession.  Campbell, 
at  the  same  time,  owned  the  saw-mill  tract.  Campbell  said  he  never 
owned  the  mill-stone  tract;  that  he  hauled  logs  for  Cheny,  and  took 
a  load  off  the  mill-stone  tract.  Campbell  asked  if  we  had  got  it 
off  his  land.  He  said  he  had  not;  that  he  had  got  it  off  the  mill- 
stone tract,  and  that  Campbell  said  no  more  about  it.  But  in 
addition  to  this  evidence,  there  is  positive  proof  that  Campbell  was 
to  patent  the  land.  John  Deck  says  that  he  and  Campbell  met  on 
the  road,  and  that  Campbell  told  him  he  had  promised  Cheny  that 
he  was  to  get  a  patent  out  of  the  office,  and  to  give  Cheny  a  deed 
for  the  fifty  acres.  If  this  testimony  be  true,  it  is  an  indication  of 
some  agreement  or  contract  between  Campbell  and  Cheny  as  to  the 
occupation  of  the  land.  Now  whether  this  was  as  a  tenant,  lessee, 
or  as  the  equitable  owner,  does  not  distinctly  appear;  but  it  does 
not  so  clearly  appear  to  have  been  as  a  lessee,  as  to  justify  the 
court  in  excluding  the  testimony,  because  there  was  no  evidence 
of  title  in  Cheny.  Whether  enough  was  shown  to  entitle  the  plain- 
tiff to  a  verdict,  I  shall  not  take  upon  me  to  decide,  but  we  are  of 
the  opinion  that  the  court  erred  in  directing  the  jury  peremptorily 
to  find  a  verdict  for  the  defendant.  It  may  be  that  the  defendant 
may  show  that  he  ought  not  to  be  affected  without  notice,  and  of 
this  defence  he  will  have  the  full  benefit  on  another  trial.  What 
the  title  of  the  defendant  may  be,  has  not  been  disclosed,  but  enough 
has  appeared  to  make  it  incumbent  on  them  to  make  known  the 
ground  on  which  they  hold  the  possession  of  the  property.  Another 
objection  requires  some  notice.  It  is  undoubtedly  essential  to  the 
validity  of  a  grant,  that  there  should  be  a  thing  granted,  which 
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must  be  so  described  as  to  be  capable  of  being  distinguished  from 
other  things  of  the  same  kind.  But  it  is  not  necessary  that  the 
grant  itself  should  contain  such  a  description  as,  without  the  aid 
of  extrinsic  testimony,  to  ascertain  precisely  what  is  conveyed. 
Black  v.  Dogherty,  5  Wheat.  359.  A  conveyance  of  a  certain 
number  of  acres,  to  be  taken  out  of  a  particular  part,  or  to  be  laid 
off  on  a  particular  side  of  a  tract,  is  good.  Thus  in  Erwin  v.  Heln, 
13  Serg.  4%  Rawle  151,  it  is  held  that  a  sale  of  a  tract  of  unseated 
land,  for  taxes,  &c.,  by  the  mere  description  of  so  many  acres,  would 
be  void  for  uncertainty;  but  if  it  be  of  so  many  acres  on  a  particular 
side,  or  to  be  taken  out  of  a  particular  portion,  it  might  be  made 
good  by  a  subsequent  survey.  Words  of  general  description  are 
sufficient  to  pass  the  grantor's  estate.  Here  the  words  are  general, 
but  they  may  be  shown  to  apply  to  the  locus  in  quo  by  extrinsic 
circumstances,  and  whether  the  description  in  the  article  applies  to 
the  land  in  dispute,  is  a  matter  for  the  decision  of  the  jury,  under 
all  the  circumstances. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Fink  against  Mahaffy. 

The  doctrine  of  substitution,  being  one  of  mere  equity  and  benevolence,  will 
not  be  enforced  at  the  expense  of  a  legal  right;  a  surety,  therefore,  whose  claim 
against  his  principal  for  money  paid  on  a  judgment  against  them,  has  been  de- 
feated at  law,  cannot  be  substituted  for  the  plaintiff  in  the  original  judgment. 

ERROR  to  the  common  pleas  of  Lycoming  county. 

John  M.  Hays  obtained  a  judgment  against  Baltzer  Quiggle,  Da- 
vid Fink,  and  William  Mahaffy;  the  two  former  being  principals, 
and  the  latter  as  surety.  In  1328  an  execution  was  issued  upon 
it,  and  the  property  of  Quiggle  was  sold,  but  not  for  a  sum  sufficient 
to  pay- the  debt,  and  William  Mahaffy  paid  it.  In  1836,  Quiggle 
being  dead,  Mahaffy  brought  suit  against  Fink  for  the  money  laid 
out  and  expended,  which  was  tried  in  May  1838,  and  a  verdict 
rendered  for  the  defendant.  This  application  was  then  made  to 
the  court  to  substitute  Mahaffy  in  the  room  of  the  plaintiff  in  the 
original  judgment  which  he  paid,  to  enable  him  to  recover  it  from 
Fink,  the  surviving  defendant. 

This  was  objected  toon  the  grounds,  1.  That  the  judgment  had 
been  satisfied  for  ten  years.  2.  That  by  analogy  to  the  statute  of 
limitations,  the  plaintiff's  claim  is  barred.  3.  That  the  said  Ma- 
haffy failed  to  recover  in  an  action  for  the  same  cause. 

But  the  court  below  was  of  opinion  that  the  substitution  should 
be  made,  and  it  was  done  accordingly. 
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•Armstrong  and  Campbell,  for  plaintiff  in  error,  cited  2  Serg. 
8?  Rawle  527. 

Anthony  and  Ellis,  contra,  cited  1  CAzV.  P/.  147,  257;  13  Serg. 
4-  #aMJ/e  401;  1  Story's  Eq.  505,  322,  480. 


PER  CURIAM.—  In  King  v.  Baldwin,  2  Johns.  Ch.  557,  it  was  de- 
cided that  a  party  whose  defence  has  been  overruled  as  insufficient 
at  law,  shall  not  be  relieved  in  equity  merely  on  the  same  facts.  Is 
not  that  the  case  of  the  party  here,  except  that  he  was  plaintiff  in 
the  suit  at  law?  Moreover,  his  demand  is  barred  by  the  statute  of 
limitations;  and  if  the  doctrine  of  substitution  is  one  of  mere  equity 
and  benevolence,  as  it  has  been  said  to  be,  it  will  not  be  enforced  at 
the  expense  of  a  legal  right.  The  substitution  was  therefore  im- 
provident. 

Order  reversed,  and  assignment  of  the  judgment  stricken  out. 


Switland  against  Holgate. 

It  is  error  in  a  court  to  permit  a  jury  to  pass  upon  a  matter  of  fact  of  which 
there  is  no  evidence. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

Reuben  Holgate  against  William  Switland.  The  plaintiffs 
action  was  founded  upon  the  following  facts:  James  and  Reuben 
Holgate  had  obtained  a  judgment  before  a  justice,  against  Peter 
Shaffer,  for  100  dollars,  upon  which  an  execution  issued  and  was 
delivered  to  constable  Seagreaves,  who  levied  upon  the  personal 
property  of  the  defendant,  whereupon  the  following  paper  was 
made  and  handed  to  the  constable: 
"  Mr.  SEAOREAVES, 

"  Sir, — If  you  wjll  let  the  execution  against  Peter  Shaffer  rest 
until  next  week,  we  will  get  the  cash  out  of  the  bank,  and  pay  it. 

May  8,  1833.  W.  S\VITLAND.'? 

The  constable  took  the  paper  to  Reuben  Holgate,  who  agreed 
that  it  should  be  received  and  the  execution  stayed.  This  suit  is 
brought  on  that  paper.  The  defendant  contended  that  the  plain- 
tiff was  not  entitled  to  recover  for  several  reasons:  That  if  the  wri- 
ting on  which  the  action  was  founded,  was  a  contract  at  all,  it  was 
with  Seagreaves,  to  whom  it  was  addressed.  That  it  was  illegal, 
because  a  contract  with  an  officer  to  neglect  his  duty.  That  the 
original  judgment  being  in  the  name  of  James  and  Reuben  Hol- 
gate, this  action  cannot  be  maintained  by  Reuben  alone. 

The  court  answered,  that  if  the  fact  was  that  the  contract  was 
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with  the  constable,  the  plaintiff  could  not  recover  for  both  reasons 
assigned  by  the  defendant,  but  that  the  fact  did  not  appear  to  be  so; 
that  the  constable  submitted  the  paper  to  the  plaintiff,  who  approved 
of  it;  the  contract  was  therefore  with  him.  And  as  to  the  last 
point,  the  court  submitted  it  as  a  matter  of  fact  to  the  jury  to  deter- 
mine whether  James  Holgate  was  interested  in  the  original  judg- 
ment; if  he  were,  then  the  plaintiff  could  not  recover,  but  if  Reuben 
alone  owned  the  judgment,  then  he  alone  was  entitled  to  recover. 

•  *'  '  :'    i  ;  (     •      •    1    '  •-  '  '.      )       '•    I  ',       '•.'.''  ':  i    .  ' 

Maxwell,  for  plaintiff  in  error. 
Woodward,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — No  error  has  been  shown  in  the  record  of  this 
case,  excepting  in  the  matter  embraced  by  the  fourth  error  assigned, 
which  raises  the  question,  was  any  evidence  given  on  the  trial  of 
the  cause,  which  made  it  proper  in  the  court  to  leave  it  to  the  jury 
as  a  question  of  fact  to  be  decided  by  them,  whether  Reuben  Hol- 
gate, the  plaintiff  below,  was  not  the  only  person  interested  in  and 
entitled  to  receive  the  moneys,  when  made,  which  were  directed  to 
be  levied  under  the  execution  sued  out  upon  the  judgment  in  fa- 
vour of  James  and  Reuben  Holgate,  for  the  use  of  John  Bowman, 
against  Peter  Shaffer,  and  put  into  the  hands  of  James  Seagreaves, 
as  constable  at  the  time,  to  be  executed?  Seagreaves,  in  receiving 
the  note  in  writing  from  Switland,  containing  the  promise  for  a 
breach  of  which  this  suit  was  brought,  must  be  regarded  as  stand- 
ing in  the  place  of  an  agent  for  the  person  or  persons  who  were 
entitled  at  the  time  to  receive  the  money,  when  collected,  upon  the 
execution.  It  is  clear  from  the  evidence  of  Seagreaves,  too,  that  he 
considered  himself  as  acting  in  that  character,  in  every  thing  that 
he  did  in  regard  to  it.  He  took  no  responsibility  upon  himself  in 
granting  the  stay  of  any  further  proceeding  on  the  execution,  as 
was  requested  by  the  plaintiff  in  error  in  his  note,  but  presented  it 
immediately  to  Reuben  Holgate,  whom,  it  would  seem,  he  looked 
upon  as  the  party  entitled  to  receive  the  money,  in  order  to  have 
his  advice  and  direction  whether  the  request  should  be  acceded  to 
or  not;  and  that  upon  receiving  the  assent  of  Holgate  to  let  the 
execution  rest,  as  requested  by  the  plaintiff  in  error,  he  immediately 
communicated  to  the  latter  that  his  proposal,  in  this  respect,  was 
agreed  to.  The  plaintiff  in  error,  then,  not  having  revoked  his 
proposal,  nor  expressed  any  thing  but  a  willingness  still  to  abide 
by  it,  when  it  was  made  known  to  him  by  the  constable,  that  it 
was  agreed  to  and  accepted  of  by  the  plaintiffs  in  the  execution, 
became  absolutely  bound  for  the  payment  of  the  amount  of  money 
directed  to  be  levied  under  it,  provided  a  cessation  to  proceed  fur- 
ther therein,  until  the  close  of  the  following  week,  took  place,  and 
should  be  duly  observed  by  the  plaintiffs  in  the  execution.  Then, 
from  the  evidence  given  on  the  trial,  let  us  see  who  are  the  persons 
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that  are  to  be  considered  as  the  plaintiffs  in  the  execution,  and  as 
such  entitled  to  receive  the  moneys  directed  to  be  made  under  it. 
It  is  obvious,  that  unless  James  Holgate  had  previously,  in  some 
way,  parted  with  his  right  thereto,  he  must  be  considered  as 
jointly  entitled  with  Reuben  Holgate  to  receive  it;  and  if  so,  the 
present  action  ought  to  have  been  brought  in  their  names  jointly, 
as  the  plaintiffs.  The  promise  of  the  plaintiff  in  error  must  be 
deemed  in  law,  in  such  case,  as  having  been  made  to  them  jointly 
and  enuring  to  their  joint  benefit.  And  so  the  court  below  consi- 
dered the  law,  and  instructed  the  jury  accordingly,  if  they  should 
find  the  fact  to  be  that  James  and  Reuben  were  jointly  interested 
in  the  execution.  But  then  the  court  left  it  to  the  jury  also  to 
determine  whether  Reuben  Holgate  alone,  was  not  entitled  to  re- 
ceive the  whole  of  the  money,  when  made  upon  the  execution,  for 
his  sole  benefit.  In  this  we  think  there  is  manifest  error,  because 
there  was  no  evidence  whatever,  not  even  a  spark  given,  tending 
to  show  that  Reuben  Holgate  had  an  exclusive  claim  or  right  to 
the  money.  The  evidence  showed,  beyond  the  possibility  of  doubt, 
that  James  and  he  were  entitled  to  it  jointly;  and  without  some 
evidence  had  been  given  going  to  show  that  James  had  parted 
with  his  right  thereto  to  Reuben,  it  was  wrong  in  the  court  to 
leave  it  to  the  jury  to  decide  so.  The  circumstance  of  Reuben 
having  the  note  in  his  possession,  upon  which  the  judgment  was 
obtained  whereon  the  execution  was  issued,  did  not  in  the  slightest 
degree  tend  to  prove  an  exclusive  right  in  him  to  the  whole  amount 
of  it,  because  it  was  impossible,  from  the  nature  of  the  thing,  that 
each  of  them  should  have  the  note  in  his  actual  possession  at  the 
same  time;  it  could  only  be  in  the  actual  possession  of  the  one  or 
the  other;  and  whether  the  one  or  the  other  had  it,  it  made  no 
difference;  the  note  on  its  face  showed  that  the  money  mentioned 
in  it  was  coming  to  both  alike,  and  was  to  be  so  considered  until 
the  contrary  was  made  to  appear.  Reuben's  giving  the  note, 
therefore,  in  charge  to  Bowman  to  collect  the  money  due  upon  it, 
was  perfectly  consistent  and  reconcilable  with  James  being  a  joint 
owner  in  it  with  himself;  he  having  the  actual  possession  of  the 
note,  had  a  right  to  receive  the  whole  of  the  money  due  upon  it, 
or  to  employ  another  for  that  purpose,  but  nothing  of  this  kind 
could  divest  James  Holgate  of  his  right  to  his  proportion  of  the 
money  when  collected  or  received.  The  testimony,  therefore,  of 
Bowman,  who  received  the  note  from  Reuben  for  collection,  proves 
nothing  but  his  own  supposition  that  Reuben  was  the  owner  of  the 
note,  because  he  employed  him  to  collect  it;  which  was  perfectly 
consistent  with  James  Holgate's  still  having  a  subsisting  interest  in 
it;  and  only  goes  to  show  Bowman  had  no  good  ground  for  making 
the  supposition  he  did  in  regard  to  the  ownership  of  the  note.  The 
judgment  must  therefore  be  reversed,  and  a  venire  de  novo  award- 
ed, so  that  if  Reuben  has  it  in  his  power  to  show,  on  a  second  trial, 
that  he  was  entitled  to  receive,  for  his  own  use,  the  whole  of  the 
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money  mentioned  in  the  execution,  at  the  time  of  the  plaintiff  in 
error's  promise,  he  may  do  so,  and  thus  entitle  himself  to  recover; 
but  if  he  can  not  make  such  proof,  he  must  fail  in  this  action. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Koons  against  Seward. 

A  constable  having  a  capias  ad  respondendum  in  his  hands,  took  an  agreement 
from  a  third  person  for  the  appearance  of  the  defendant  on  a  day  certain  to  an- 
swer the  plaintiff's  claim;  and  in  default  of  appearance,  that  he  would  pay  the 
debt  and  costs:  Held,  that  such  agreement,  though  void  as  a  statutory  obliga- 
tion, yet  if  given  to  the  plaintiff  himself,  and  not  to  the  constable,  may  be  en- 
forced by  action. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

John  Koons  against  Titus  Seward,  This  action  was  founded 
upon  the  following  facts:  John  Koons,  the  plaintiff,  had  sued  Jo- 
seph Watson  by  capias,  before  a  justice;  while  the  capias  was  in 
the  hands  of  the  constable,  the  present  defendant,  Titus  Seward, 
executed  the  following  paper: 

"  I  agree  that  Joseph  Watson  shall  answer  the  within  capias  on 
Saturday,  the  25th,  at  one  o'clock,  P.  M.;  if  not,  I  will  pay  debt 
and  cost  of  the  within.  As  witness  my  hand  this  18th  day  of  Sep- 
tember 1830.  TITUS  SEWABD. 

"  I  assign  the  above  bond  to  John  Koons,  the  plaintiff  in  the 
within  capias,  M.  Williams,  constable.  Oct.  2,  1830." 

The  defendant  did  not  appear  at  the  time  fixed,  and  the  justice 
rendered  a  judgment  against  him  for  98  dollars  29  cents. 

This  suit  was  then  brought  upon  the  above  agreement.  The 
plaintiff  having  given  the  proceedings  of  the  justice  and  his  judg- 
ment in  evidence,  offered  the  agreement.  It  was  objected  to  by  the 
defendant,  on  the  ground  that  it  was  illegal ;  and  the  court  rejected 
it  and  sealed  a  bill  of  exceptions, 

Kidder,  for  plaintiff  in  error,  cited  6  Bac.  Jib.  183;  5  Watts  472. 

Woodward,  contra,  cited  the  act  of  assembly,  Stroud's  Purd. 
Dig.  579,  sect.  2. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  rejection  of  this  evidence  by  the  court  be- 
law  was  erroneous.  It  is  true,  the  defendant's  undertaking  was  not 
bail  for  the  defendant's  appearance,  agreeably  to  the  provisions  of 
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the  second  section  of  the  act  of  the  20th  of  March  1810,  but  an  un- 
dertaking for  the  payment  of  the  debt  and  costs,  and  therefore  being 
substantially  variant  from  the  security  prescribed  by  that  act,  would 
be  void  as  a  statutory  obligation.  Claasen  v.  Shaw,  5  Watts  468. 
Nor  could  it  be  good  at  common  law,  for  if  given  for  ease  and 
favour  on  a  capias  ad  respondendum,  it  falls  within  the  prohibi- 
tion of  the  statute  23  Henry  6,  c.  9;  which,  though  not  reported 
by  the  judges,  has  been  considered  in  force  in  Pennsylvania,  and 
extends  to  all  sheriffs,  officers,  and  ministers.  But  these  principles 
apply  only  if  the  obligation  were  given  to  the  constable;  it  being 
the  policy  of  the  law  to  prohibit  him  from  taking  such  securities, 
in  order  to  prevent  his  partiality  or  oppression.  It  has  never  been 
held  that  such  a  security  may  not  be  given  to  the  plaintiff  himself. 
On  the  contrary,  in  2  Jones  95,  2  Mod.  305,  it  was  held  that,  a 
third  person  may  give  the  plaintiff  a  bond,  that  the  party  against 
whom  a  capias  had  issued,  shall  pay  the  money,  or  render  him- 
self at  the  return  of  the  writ;  because  this  was  not  by  direc- 
tion of  the  officer,  but  by  the  agreement  of  the  plaintiff.  So  in 
Jllleyn  5S,  it  is  held  that,  the  statute  does  not  extend  to  a  bond 
given  to  the  plaintiff  himself.  It  results,  then,  that  the  undertaking 
in  the  present  case,  if  given  to  the  plaintiff,  was  good:  if  to  the 
officer,  it  was  invalid.  It  does  not  appear  on  the  face  of  the  agree- 
ment, in  whose  favour  it  was  taken,  or  for  whose  use.  The  de- 
fendant insists  it  was  to  the  constable,  because  he  undertook  after- 
wards to  assign  it  to  the  plaintiff.  On  the  other  hand,  the  plaintiff 
insists  that  he  did  not  sue  under  this  assignment,  but  in  his  own 
name,  and  that  it  was  taken  for  his  use,  and  adopted  by  him. 
These  are  questions  of  fact  for  the  jury  on  the  whole  evidence  in 
the  cause,  and  the  agreement  ought  to  have  been  received  in  evi- 
dence, that  the  fact  to  whom  the  agreement  was  given  might  bo 
inquired  into  by  other  testimony  and  decided. 
Judgment  reversed,  and  a  venire  de  nova  awarded* 
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Robins  against  Kitchen. 

In  an  action  of  replevin  upon  the  issues  of  non  demisit,  and  no  rent  in 
arrear,  it  is  competent  for  the  plaintiff  to  show  that  he  was  induced  to  execute 
the  lease,  and  become  the  tenant  of  the  defendant  by  fraud  and  misrepresenta- 
tion, and  that  at  the  time  it  was  executed,  he  was  really  the  owner  of  the  land 
himself. 

ERROR  to  the  common  pleas  of  Columbia  county. 

Joseph  Robins  against  William  Kitchen.  Replevin  for  a  horse 
which  had  been  taken  by  the  defendant  as  the  property  of  the 
plaintiff,  upon  the  warrant  of  Thomas  Woodside,  landlord,  for  ten 
dollars  rent.  The  defendant  avowed  the  taking,  and  made  cog- 
nizance as  the  bailiff  of  Thomas  Woodside,  and  went  to  trial  upon 
the  issue  of  non  denrisit,  and  no  rent  in  arrear. 

The  plaintiff  gave  the  lease  in  evidence,  after  proving  it  by  the 
subscribing  witness.  After  which,  the  plaintiff  called  several  wit- 
nesses, who  gave  evidence  of  various  misrepresentations  and 
threats  made  by  Woodside  to  the  plaintiff,  to  induce  him  to  sign 
the  lease,  made  the  following  offer: 

"To  prove  that  he  has  a  good  title  to  the  tract  of  land  mentioned 
and  described  in  the  lease  in  evidence,  and  that  his  title  was 
good  at  the  date  of  the  lease  to  Mr  Woodside,  and  that  Mr  Wood- 
side,  or  those  for  whom  he  claims  the  land,  have  not,  nor  had  they 
at  any  time,  as  good  a  title  as  plaintiff,  at  the  date  of  the  lease.  He 
offers  to  prove  this,  by  showing  that  plaintiff  purchased  the  land 
for  a  valuable  consideration,  of  John  Robins,  more  than  30  years 
ago,  and  has  held  possession  of  the  property  ever  since,  under  a 
claim  of  title.'7 

This  testimony  is  also  offered  to  show  misrepresentation  and 
fraud  on  the  part  of  Mr  Woodside,  in  stating  that  he  had  all  the 
rights  to  the  land. 

Plaintiff  also  offers  a  record  of  a  suit  by  Matthew  M'Connel 
v.  Stephen  Drake  and  Robert  Ritchie,  No.  119,  April  term  1803, 
in  the  court  of  common  pleas  of  Northumberland  county,  and  cir- 
cuit court,  with  proof  that  this  is  for  the  same  land;  with  proof  that 
Stephen  Drake  was  in  possession  of  this  land  in  1803. 

The  evidence  objected  to  by  defendant. 

The  court  permitted  the  plaintiff  to  prove  that  Thomas  Wood- 
side  had  not  the  title  of  M'Connel  or  Jones,  and  that  he  was  not 
agent  for  them;  and  also  to  prove  the  falsehood  of  any  representa- 
tion made  by  Thomas  Woodside  to  plaintiff,  but  reject  the  evidence 
of  the  plaintiff's  own  purchase  of  John  Robins  and  his  possession 
under  that  claim,  those  facts  being  as  well  known  to  plaintiff  when 
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he  entered  into  the  lease  as  he  knows  them  now.     The  court  also 
reject  the  record.     Plaintiff  excepted. 
Assignment  of  errors: 

1.  The  court  erred  in  rejecting  the  evidence  offered  by  plaintiff, 
of  his  purchase  of  John  Robins  and  his  possession  under  that  pur- 
chase, for  more  than  thirty  years,  at  the  date  of  the  lease  in  evi- 
dence. 

2.  The  court  erred  in  rejecting  the  record  from  Northumberland 
county,  and  the  evidence  offered  in  connection  with  it. 

Montgomery  and  Cooper,  for  plaintiff  in  error. 
Comley  and  Frick^  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  case  proposed  by  the  plaintiff's  evidence  was 
that  he  had  been  drawn  in  to  take  a  lease,  not  only  by  misrepre- 
sentation, but  by  practice  on  the  intellects  and  fears  of  an  ignorant, 
imbecile  and  timid  old  man ;  but  the  judge,  in  effect,  restricted  the 
inquiry  to  the  allegation  of  misrepresentation  only.  He  allowed 
evidence  to  be  given  in  disproof  of  representations  whose  falsity 
lay  not  within  the  plaintiff's  knowledge;  but,  on  the  ground  that 
he  could  not  be  deceived  by  those  he  knew  to  be  unfounded,  he 
rejected  evidence  that  the  plaintiff  himself  had  procured  one  of  the 
titles  represented  by  the  lessor,  and  that  he  had  been  in  adverse 
possession  for  thirty  years  under  it.  For  the  present,  then,  he  must 
be  taken  to  have  had  an  indisputable  title,  as  he  offered  to  prove 
it;  and  his  having  consented  to  yield  it,  would  certainly  have  been 
not  only  competent,  but  powerful  evidence  that  he  had  been  pre- 
vailed on  to  accept  the  lease  by  reason  of  a  belief  induced  by  the 
lessor's  representations,  that  the  Jones,  or  the  M'Connel  title  was 
superior  to  his  own.  A  successful  resistance  to  a  deed  for  fraudu- 
lent representations  would  require  the  party  to  have  been  actually 
misled;  and  no  proof  of  it  can  be  more  convincing  than  that  he 
was  persuaded  to  give  up  his  estate  by  it.  No  man  in  his  senses 
would  do  so,  were  he  not  under  a  strong  delusion.  It  would  be 
proof  per  se  of  mental  imbecility;  and  when  combined  with  mis- 
representations and  repeated  threats*  no  one  could  believe  that  any 
purpose  effected  by  it  was  an  honest  one.  It  has  been  justly  said 
that  the  party's  mind  will  the  more  readily  be  supposed  to  have 
been  inadequate  to  what  he  was  about,  if  the  provisions  of  the 
deed  be  extraordinary,  or  the  conveyance  be  without  consideration; 
1  Fonb.  62:  and  the  principle  is  sustained  by  Bennet  v.  Vade,  1  *fttk. 
236,  and  Bridgeman  v.  Green,  2  Ves.  627,  as  well  as  by  Patterson  v. 
Patterson,  6  Serg.  4*  Raivle  56,  in  which  it  was  applied  to  a  will. 
In  Clark  v.  Hanway,  2  P.  JVms.  203,  it  was  said  to  be  fraud  ap- 
parent on  the  face  of  the  deed,  that  the  grantor  had,  at  the  age  of 
seventy-two,  conveyed  an  estate  worth  forty  pounds  a  year,  for  an 
annuity  of  twenty,  secured  by  a  covenant  instead  of  a  mortgage. 
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Such  a  case,  however,  is  inconceivably  light  when  weighed  with 
the  surrender  of  an  estate  by  a  silly  old  man,  to  prevent  himself 
from  being  turned  out  of  it.  Conceding  that  he  had  a  clear  title — 
and  none  can  be  clearer  than  that  which  has  grown  from  an  adverse 
possession  of  twenty-one  years — the  charge  of  misrepresentation 
.would  require  but  little  proof;  for.  without  fraud  or  surprise,  none 
but  an  idiot  would  voluntarily  sink  from  the  level  of  a  fee-simple 
owner  to  the  subordinate  condition  of  a  tenant  for  years.  The 
whole  evidence,  therefore,  including  the  record  of  the  former  trial, 
provided  it  were  between  those  who  were  the  precursors  and  pri- 
vies of  the  present  parties,  ought  to  have  been  put  before  the  jury. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Stewartson  against  Watts. 
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When  some  evidence  has  been  given  of  the  existence  of  an  agency,  it  is  com- 
petent to  give  in  evidence  the  acts  and  declarations  of  such  agent  respecting  the 
subject-matter  of  his  authority,  and  whether  his  agency  had  then  ceased,  or  was 
continued,  must  be  submitted  as  a  matter  of  fact  to  the  jury,  with  the  direction, 
that  if  his  authority  had  ceased,  his  acts  and  declarations  are  to  be  disregarded. 

A  judicial  sale  of  land  divests  it  of  the  lien  of  a  sum  of  money  subject  to  the 
payment  of  which  it  was  sold  and  conveyed  to  the  defendant  as  whose  property 
it  was  sold  by  the  sheriff. 

ERROR  to  the  common  pleas  of  Susquehanna  county. 

Thomas  Stewartson  surviving  executor  of  Henry  Drinker,  de- 
ceased, against  Andrew  Watts.  This  was  an  action  of  ejectment 
for  one  hundred  and  eighteen  acres  of  land.  The  title  to  the  land 
had  been  in  Henry  Drinker,  the  plaintiff's  testator,  and  his  execu- 
tors by  deed  dated  the  3d  of  April  1812,  conveyed  it  to  Joseph 
Tanner,  with  this  clause  in  the  deed,  "  to  have  and  to  hold  the  said 
land,  &c.  to  the  said  Joseph  Tanner,  his  heirs  and  assigns,  subject 
to  the  payment  of  the  said  sum  of  twenty-eight  hundred  and  four 
dollars  and  twenty-one  cents,  intended  to  be  secured  by  mortgage 
as  aforesaid."  The  plaintiff  then  gave  in  evidence  a  mortgage  for 
the  money  dated  the  same  day,  to  secure  the  payment  of  the  same 
sum  on  the  1st  of  October  1812.  A  scire  facias  upon  this  mort- 
gage in  1827,  and  served  on  W.  Dimock  and  S.  Tucker,  and  a 
judgment  and  sale  to  the  plaintiff  in  1827,  and  a  deed  of  the  sheriff 
to  him. 

The  defendant  then  gave  in  evidence  a  deed  from  Joseph  Tan- 
ner to  John  Mitchell  for  one-half  of  the  land,  and  another  to  Hubbel 
Gregory,  for  the  other  half  of  it,  dated  the  10th  of  August  1818. 
This  title  became,  subsequently,  vested  in  William  Mitchell  against 
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whom  a  judgment  was  obtained  in  1824;  an  execution  issued  and 
the  land  was  sold  by  the  sheriff'  to  Asa  Dimock,  and  a  deed  made 
the  1st  of  February  1825,  who,  on  the  4th  of  May  1825,  conveyed 
to  the  defendant  Andrew  Watts. 

The  defendant  then  called  a  witness  who  testified  that  William 
Drinker  had  been  the  agent  of  the  executors  of  Henry  Drinker,  at 
one  time,  and  that  he  had  been  superseded  by  James  C.  Biddle,  but 
the  witness  did  not  speak  with  confidence  as  to  the  time  the  agency 
of  William  Drinker  ceased.  The  defendant  then  offered  to  prove 
the  declarations  of  the  said  William  Drinker,  that  (he  mortgage 
money  had  been  paid,  and  the  land  released  from  the  payment  of 
the  same;  and  also  offered  a  letter  of  his  to  that  effect  dated  in  1828. 
This  was  objected  to  by  the  plaintiff,  but  the  court  overruled  the 
objection,  and  sealed  a  bill  of  exceptions  at  the  instance  of  the  plain- 
tiff. It  afterwards  appeared  in  evidence,  that  William  Drinker 
ceased  to  be  the  agent  of  the  executors  of  Henry  Drinker  in  1826. 

The  material  point  in  the  case  was,  whether  the  sheriffs  sale  of 
the  land  on  the  judgment  against  William  Mitchell,  divested  the 
lien  of  the  plaintiff  as  secured  by  the  reservation  in  the  deed  and 
by  the  mortgage. 

The  court  below^Herrick,  president)  was  of  opinion  that  the 
sheriff's  sale  did  divest  the  lien,  and  the  plaintiff  was  not  entitled 
to  recover. 

Woodward,  and  Williston,  for  plaintiff  in  error,  contended  that 
the  reservation  in  the  deed  was  of  an  estate  in  the  land  such  as 
would  not  be  divested  by  a  judicial  sale,  and  cited  2  Watts,  377; 
10  Vin.  M.  213,  tit.  Estate,  letter  E,  pi.  8 ;  Ibid.  220,  letter  H,  pi. 
11. 

Greenough  and  Case,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — We  perceive  no  error  in  admitting  the  testimony 
contained  in  the  first  and  second  bills  of  exceptions.  When  the 
testimony  was  received,  there  was  some  evidence,  however  slight, 
that  at  the  time  referred  to,  William  Drinker  was  employed  by  the 
executor  as  a  general  agent  to  collect  all  moneys  belonging  to  the 
estate,  and  otherwise  to  superintend  the  estate  of  Henry  Drinker, 
deceased.  To  ascertain  whether  the  purchase-money  on  the  con- 
tracts for  the  Drinker  land  had  been  paid,  he  was  the  person  to 
whom  persons  who  were  interested  would  naturally  resort  in  the 
first  instance,  as  to  him  was  entrusted  the  collection  of  the  money 
due,  and  the  management  of  the  estate  in  the  county  where  the 
lands  were  situated.  At  the  time  the  evidence  was  received,  trie 
court  were  authorized  to  believe  that  the  latter  was  written,  arid 
that  the  declarations  were  made  by  an  agent  acting  within  the 
scope  of  a  general  authority.  At  least  there  was  enough  before 
vui. — 2  i 
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the  court  to  authorize  them  to  refer  the  decision  of  that  point  to  the 
jury.  There  is  no  principle  better  settled  than  that  the  acts  and 
declarations  of  an  agent  bind  his  principal,  when  the  act  is  done,  or 
the  declarations  are  made,  during  the  agency,  and  are  within  the 
scope  of  his  authority.  But  after  the  evidence  was  admitted,  other 
testimony  was  given  by  the  plaintiff,  which  rendered  it  extremely 
doubtful  whether  Drinker  had  not  ceased  to  be  agent  at  the  time; 
but  notwithstanding  this  evidence  may  have,  in  the  mind  of  the 
court,  greatly  preponderated,  yet  it  would  have  been  error  to  have 
given  an  affirmative  answer  to  the  plaintiff's  first  proposition.  It 
was  a  matter  of  fact  which  the  court  was  bound  to  submit  to  the 
jury.  Instead  of  the  request  which  was  made  for  a  direction  that 
there  was  no  evidence  before  them  sufficient  to  warrant  the  pre- 
sumption that  the  money  had  been  paid,  &c.,  their  only  remedy 
was  a  prayer  for  an  instruction  to  the  jury,  that  if  they  believed 
Drinker  had  ceased  to  be  the  agent,  they  should  disregard  that  part 
of  the  testimony  which  related  to  his  acts  and  declarations.  The 
inquiry  which  Drinker,  in  his  letter  says  he  made,  must  be  under- 
stood as  referring  to  information  derived  from  a  search  into  his  own 
books,  papers  or  accounts,  rather  than  to  a  knowledge  of  the  fact 
from  other  sources.  Such  an  inference  would  be  reasonable,  taking 
it  in  connection  with  his  relation  as  a  general  agent  of  the  estate, 
together  with  the  peculiar  nature  of  his  duties.  The  reference  to  a 
release,  contained  in  the  letter,  although  no  written  release  was  in 
existence,  was  calculated  to  mislead  Dimock,  who  made  the  inquiry 
from  no  idle  curiosity,  but  for  the  benefit  of  a  person  who  was 
either  in  treaty  for  the  purchase  of  the  property,  or  was  about  to 
expend  his  money  in  its  improvement.  For  these  reasons  we  are 
of  the  opinion  the  evidence  was  properly  received,  and  that  there 
was  no  error  in  this  part  of  the  charge. 

But  the  most  material  question  arises  on  the  answer  of  the  court 
to  the  plaintiff's  second  point. 

At  the  time  the  Jeffries  and  Nuttle  judgment  was  rendered  the 
title  to  the  lot  was  in  William  L.  Mitchell,  by  a  conveyance  from 
William  Mitchell.  But  when  the  fieri  facias  was  issued,  and  the 
levy  and  condemnation  were  had,  the  property  having  been  recon- 
veyed  to  William  Mitchell,  the  debtor,  was  liable  to  seizure  and 
sale  for  the  payment  of  the  judgment.  Under  these  circumstances, 
it  will  not  admit  of  question  that  the  title  to  the  premises  passed  to 
the  purchaser  at  the  sale,  and  that,  by  the  sheriff's  deed,  the  pur- 
chaser acquired  all  the  interest  of  the  debtor,  however  and  when- 
ever acquired.  It  is  immaterial,  so  far  as  his  title  is  concerned, 
whether  the  deed  of  reconveyance  was  recorded  or  not.  By  a 
series  of  decisions,  from  which  we  feel  no  disposition  to  depart,  it 
has  been  firmly  settled  that,  by  a  judicial  sale,  the  purchase-money 
is  substituted  for  the  land,  and  is  distributable  among  the  lien 
creditors,  according  to  their  priority.  In  the  case  of  the  Presbyte- 
rian Church  v.  Wallace,  3  Rawle  133,  it  was  held  that  a  sale  by  the 


July  1339.]  OF  PENNSYLVANIA.  395 

[Stewartson  v.  Watts.] 

sheriff  of  part  of  the  mortgaged  premises,  under  a  younger  judg- 
ment, by  one  claiming  title  under  the  mortgagor,  exonerates  the 
land  sold  from  the  lien  of  the  mortgage.  It  is  hardly  questionable, 
under  the  authority  of  this  decision,  that  the  mortgagee  might  have 
insisted  on  the  appropriation  of  the  money  raised  by  the  sheriff's 
sale,  to  the  payment  of  the  mortgage.  And  this  is  an  argument  of 
no  inconsiderable  force  against  the  plaintiff's  title;  for  to  suppose, 
as  is  said,  and  the  case  cited,  that  the  mortgagee  may  resort  to  the 
purchase-money  or  the  land,  at  his  pleasure,  is  an  evident  incon- 
sistency. The  purchase-money  can  be  substituted  for  the  land,  and 
distributed  among  the  lien  creditors  only  on  the  supposition  that  the 
sale  has  divested  their  right  to  any  interest  in  or  incumbrance  on 
the  land  which  has  undergone  the  process  of  a  judicial  sale.  Here 
the  mortgagee  had  implied,  if  not  actual  notice,  of  the  sale  of  the 
mortgaged  premises,  although  he  may  not  have  known,  with  any 
certainty,  of  the  reconveyance  to  the  former  owner,  as  whose 
it  was  sold.  But  of  the  true  state  of  the  title  he  had  as  good  an 
opportupity  of  informing  himself  as  the  purchaser,  who  ran  the 
risk  of  the  title,  and  whose  rights  are  as  much  entitled  to  the  pro- 
tection of  the  court,  and  are  as  favourably  regarded  as  the  rights  of 
creditors.  The  mortgagee  had  the  right  to  have  the  purchase- 
money  appropriated  to  the  payment  of  the  mortgage,  and  it  would 
be  most  unjust  to  allow  him  to  resort  either  to  the  land  or  the 
money,  at  his  own  pleasure.  This  would,  in  effect,  enable  him  to 
cast  the  burthen  either  on  the  younger  lien  creditors,  or  the  pur- 
chaser, as  he  might  judge  best  calculated  to  advance  his  own 
interest.  Such  a  privilege  would  place  creditors  and  debtors  at  the 
mercy  of  the  mortgagee,  and  it  would  not  be  long  after  it  was 
known,  before  we  should  have  instances  of  the  most  glaring  abuses 
of  the  power.  It  is  believed  that  sound  policy  requires  that  property 
purchased  at  a  judicial  sale,  should  pass  into  the  hands  of  the  pur- 
chaser clear  of  all  liens,  as  the  chances  are  thereby  immeasurably 
increased  that,  under  such  sale,  the  property  will  bring  its  full  value. 
This  result,  it  is  supposed,  is  for  the  benefit  of  all  who  have  an 
interest  in  the  property,  and  will  in  a  great  measure  prevent  what 
will  and  has,  on  any  other  system,  taken  place,  speculation  by  the 
artful  and  designing  bidders,  at  the  expense  of  creditors  and 
debtors.  It  was  to  correct  this,  which  was  felt  to  be  a  burthensorne 
and  growing  evil,  that  this  principle  was  gradually  introduced,  and 
the  experience  of  every  day  tends  to  show  the  wisdom  of  the  rule. 
Occasional  inconvenience,  and  sometimes  instances  of  apparent  in- 
justice and  hardship  may  occur,  and  this  it  is  impossible  in  all  cases 
to  prevent;  and  the  only  remedy  for  this,  is  increased  vigilance  on 
the  part  of  the  creditors.  But  this  is  no  reason  for  a  relaxation  from 
the  rule,  until  the  exceptions  will  become  more  numerous  than  the 
rule  itself,  and  introduce  that  uncertainty  in  the  title  of  purchasers 
which  it  was  intended  to  avoid.  Creditors,  in  general,  have  just 
cause  of  gratulation,  when  the  full  value  of  the  land  is  substituted 
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for  the  land,  which,  at  most,  is  to  be  regarded  as  a  security  for  the 
debt.  Exceptions  have,  from  time  to  time,  been  made,  to  which 
the  court  has  reluctantly  yielded;  as  where  the  divestiture  of  the  lien 
would  work  a  manifest  injury,  which  its  strict  enforcement  would 
contravene,  the  directions  in  last  wills  and  testaments,  where  liens  are 
created  as  permanent  provision  for  wives  and  children,  or  where, 
from  the  nature  of  the  incumbrance,  they  will  not  readily  admit  of 
valuation,  and  where  it  is  plain  they  were  intended  to  run  with  the 
land.  In  these,  and  similar  cases,  exceptions  have  been  allowed; 
but  this  case  comes  within  none  of  the  classes  enumerated  and  de- 
cided, and  there  is  no  reason  to  exempt  it  from  the  operation  of  the 
rule. 

But  it  is  said  that  the  sale  does  not  divest  the  lien,  because  of  the 
habendum  in  the  deed,  "  to  hold,  &c.,  subject  to  the  payment  of 
said  sum  of  twenty-eight  hundred  and  four  dollars,  &c.,  intended 
to  be  secured  by  a  mortgage  as  aforesaid."  This,  it  is  contended, 
is  a  reservation  of  an  estate  in  the  vendor,  which,  according  to  the 
case  of  Catlin  v.  Robinson,  2  Watts  273,  does  not  pass  to  the 
sheriff's  vendee,  because,  as  is  there  held,  a  judicial  sale  does  not 
divest  titles,  but  only  liens  and  incumbrances.  If  this  were  a  reser- 
vation of  an  estate,  it  would  fall  within  the  principle  of  the  case 
cited ;  but  the  most  that  can  be  made  of  it  is,  that  it  is  an  agree- 
ment by  the  vendee,  that  until  a  mortgage  can  be  executed  in  due 
form,  the  vendor  shall  have  an  equitable  mortgage  or  lien  on  the 
premises.  Catlin  v.  Robinson  was  ruled  on  the  authority  of  the 
case  of  Anwater  v.  Mathiot,  9  Serg.  fy  Rawle  402.  In  that  case 
it  was  held,  that  the  judgment  creditors  of  a  vendee  of  land,  who 
has  paid  part  of  the  purchase-money  and  has  possession  of  the  land, 
but  has  received  no  deed,  are  entitled  to  the  proceeds  of  the  sale  of 
his  title  under  an  execution,  in  preference  to  the  vendor.  It  differs 
from  the  present  in  a  very  material  particular.  Here  the  legal  title 
is  conveyed  to  the  vendee  without  the  reservation  of  an  estate  in 
the  land,  but  with  a  stipulation,  because  it  is  nothing  more,  that  the 
unpaid  purchase-money  shall  remain  as  a  lien,  in  the  nature  of  an 
equitable  mortgage.  There  is  nothing  in  the  agreement  which 
would  prevent  the  mortgagee  from  asserting  his  right  to  the  money 
raised  at  the  sheriff's  sale.  It  would,  therefore,  be  inequitable  and 
unjust  that  he  should  be  permitted  now,  at  his  own  will  and  plea- 
sure, to  throw  the  whole  burthen  of  this  lien  on  the  purchaser  at 
the  sheriff's  sale.  It  may  be,  perhaps,  necessary  to  observe  that 
this  case  occurred  before  the  passage  of  the  act,  which  put  mort- 
gages on  a  different  footing  in  this  respect  from  judgments. 

The  error  assigned  in  relation  to  the  third  point,  has  not  been, 
sustained. 

Judgment  affirmed. 
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Allen  against  Graffius. 

The  settlement  of  an  account  against  an  estate  by  executors  and  an  obligation 
by  them  under  their  hands  and  seals  to  pay  the  balance  out  of  the,  assets  of  the 
estate,  creates  no  personal  responsibility  on  their  part  beyond  the  assets  which 
came  to  their  hands. 

ERROR  to  the  common  pleas  of  Lycoming  county. 

Jacob  and  Daniel  Graffius  against  Robert  Allen  and  Henry 
Harman.  This  was  an  action  of  debt,  founded  upon  the  following 
paper: 

"  1830,  February  17,  settled  with  Jacob  and  Daniel  Graffius,  and 
remains  balance  due  them  on  book  account,  44  dollars  75  cents,  as 
witness  our  hands  and  seals  the  date  above  written;  the  above  to 
be  paid  out  of  the  assets  of  Charles  Clendenin's  estate. 

"  ROBERT  ALLEN,     [L.  s.] 
"  HENRY  HARMAN,  [L.  s.]" 

It  is  agreed  and  admitted,  that  the  said  defendants  were  named 
in  the  last  will  and  testament  of  Charles  Clendenin,  deceased,  as 
executors:  that  the  same  will  was  duiy  proved  in  the  register's 
office  on  the  7th  of  January  1830,  and  letters  testamentary  were 
issued  to  them. 

That  on  the  5th  of  May  1830,  the  said  defendants  were  dis- 
charged, by  the  orphans'  court  of  this  county,  from  their  executor- 
ship;  and  that  on  the  8th  of  July  1830,  letters  of  administration  de 
bonis  non  with  the  will  annexed,  were  issued  to  Abraham  Taylor 
as  such  administrator,  and  bail  was  given  by  him  on  the  same  day; 
that  on  the  3d  of  August  1830,  the  said  defendants  delivered  over 
all  the  assets  of  said  estate  in  their  hands  to  said  Taylor,  as  such 
administrator. 

It  is  now  agreed,  that  this  shall  be  in  the  nature  of  a  case  stated; 
and  if  the  court  should  be  of  the  opinion  that  the  said  defendants 
are  liable  individually  on  the  claim  in  said  statement,  then  judg- 
ment to  be  entered  on  the  same  for  the  amount,  with  interest  from 
its  date. 

If,  however,  the  court  should  be  of  the  opinion  that  the  plaintiffs 
are  not  entitled  to  recover  against  the  defendants  in  their  individual 
character,  then  judgment  to  be  entered  for  the  defendants. 

The  court  below  rendered  a  judgment  for  the  plaintiff  for  the 
amount  of  his  claim. 

Parsons,  for  plaintiff  in  error,  cited  9  Wend.  273;  17  Johns. 
Rep.  301-4;  8  Johns.  Rep.  120;  7  Term  Rep.  350;  1  Hen.  Bl.  102. 
viii. — 2  i* 
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•Anthony,  for  defendant  in  error. 

PER  CURIAM. — There  is  no  room  for  a  covenant  by  implication; 
for  there  is  an  express  covenant  purposely  limiting  the  responsi- 
bility of  the  defendants,  to  prevent  it;  which  was  not  the  case  in 
Shaeffer  v.  M'Kinstry,  (ante  258.)  They,  perhaps,  thought  that 
a  personal  promise  might  arise  out  of  the  settlement  of  the  account, 
and  that  there  must  be  a  special  agreement  to  prevent  it;  else  why 
limit  their  liability  to  payment  out  of  the  assets?  Or,  if  they  meant 
to  pay  out  of  their  own  pockets  what  was  not  their  own  debt,  why 
say  any  thing  about  the  assets  at  all?  We  can  not  shut  our  eyes 
to  an  intention  so  clear. 

Judgment  reversed. 


Evans  against  The  Commonwealth. 

In  an  action  against  the  sureties  of  a  constable  upon  his  official  bond  to  recover 
the  amount  of  a  judgment  for  which  the  constable  became  liable,  the  judgment 
previously  obtained  against  the  constable  himself  is  conclusive  evidence  of  the 
liability  of  the  sureties. 

In  order  to  recover  against  the  sureties  of  a  constable,  it  is  not  necessary  that 
the  constable  should  have  been  discharged  as  an  insolvent  debtor:  it  is  sufficient 
that  it  be  proved  by  parol  that  he  was  insolvent. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

The  Commonwealth  of  Pennsylvania,  for  the  use  of  Jabel  Car- 
ver, against  John  Evans,  Benjamin  Jenkins,  and  George  Miller. 
This  was  an  action  upon  the  official  bond  of  John  Evans,  who  was 
a  constable.  Carver  had  previously  sued  Evans  himself  and  ob- 
tained a  judgment  against  him;  and,  when  this  suit  was  brought, 
Evans  had  applied  for  the  benefit  of  the  insolvent  laws,  but  had 
not  been  discharged.  Parol  proof  was  given  that  Evans  was  in- 
solvent, however,  when  this  suit  was  brought. 

Two  questions  arose:  Whether  the  judgment  of  Carver  against 
Evans,  the  constable,  is  conclusive  in  this  action  against  his  sure- 
ties?— and  whether  it  was  competent  to  establish  the  insolvency  of 
the  constable  by  parol  proof,  or  whether  any  thing  less  than  a  legal 
insolvency  was  sufficient  to  enable  the  plaintiff  to  sustain  his  action. 

The  court  below  (Scott,  president)  ruled  both  points  in  favour  of 
the  plaintiff.  Verdict  and  judgment  accordingly. 

Maxwell  and  Kidder,  for  plaintiff  in  error,  cited  '6  Watts  228; 
7  Watts  353;  5  Bin.  184;  17  Serg.  4*  Rawle  354. 
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Woodward,  contra,  relied  upon  the  decision  in  1 7  Serg.  4*  Rawle 
354. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  principle  of  Masser  v.  Strickland,  17  Serg.  4* 
Rawle  354,  as  settled  by  a  majority  of  this  court,  would  seem  to 
rule  this  case.  There  it  was  held  that  a  judgment  against  the  con- 
stable was  not  only  conclusive  against  his  sureties  as  to  the  miscon- 
duct or  neglect  of  duty  on  the  part  of  the  constable,  which  was 
made  the  ground  of  action  whereon  the  judgment  was  obtained 
against  him,  but  likewise  as  to  the  amount  of  damages  actually 
sustained  by  the  plaintiff.  According  to  the  principle  thus  esta- 
blished, the  judgment  obtained  by  the  plaintiff  below  in  the  suit 
against  Evans  alone,  as  a  compensation  for  the  damages  which  the 
former  sustained  by  reason  of  the  official  neglect  of  duty  or  miscon- 
duct by  the  latter  being  conclusive  upon  his  sureties,  who  were 
joint  defendants  in  this  action  with  him  in  the  court  below,  and  the 
plaintiffs  in  error  here  precluded  all  inquiry  into  the  matters  contained 
in  the  first  and  second  points  of  the  plaintiffs  in  error,  which  were 
submitted  by  them  to  the  court  below  for  their  instruction  on  them 
to  the  jury.  It  was  not  competent  for  the  plaintiffs  in  error  to  go 
behind  that  judgment,  and  set  up  any  matter  in  this  action  which 
might  have  been  objected  to  the  recovery  therein.  As  the  answers, 
therefore,  of  the  court  below  ought  to  have  been  against  the  plain- 
tiffs in  error  directly  upon  their  first  two  points,  they  cannot  be 
injured  thereby;  so  that,  even  if  the  answers  of  the  court  were 
erroneous,  they  have  no  right  to  assign  them  for  error,  or  claim  a 
reversal  of  the  judgment  upon  that  account.  And,  notwithstanding, 
it  may  be  that  the  case  of  Masser  v.  Strickland  was  decided  against 
the  authority  of  the  rule  of  analogy,  which  might  have  been  very 
fairly  extracted  from  the  principles  of  the  common  law,  yet  as  many 
cogent  reasons  exist  for  making  such  case  as  that  and  the  present, 
an  exception  to  the  general  rule  on  the  subject;  and,  as  it  has,  no 
doubt,  been  looked  upon  as  such  ever  since  it  was  so  determined 
in  that  case,  we  all  now  agree  that  no  change  should  be  made. 
Seeing  then  that  it  has  become  the  settled  rule  of  the  law  in  regard 
to  the  sureties  in  a  constable's  bond,  that  a  judgment  obtained  in 
a  suit  brought  against  the  constable  alone  for  official  misconduct  or 
neglect  of  duty,  will  bind  and  be  conclusive  upon  them,  though  not 
notified  of  the  suit,  they  must  be  presumed  to  have  known  that 
such  was  the  law,  when  they  entered  into  the  bond;  and  it  must, 
therefore,  be  taken  as  a  part  of  their  obligation  or  agreement,  that 
they  were  willing  to  be  so  bound  and  concluded,  as  often  as  judg- 
ment should  be  so  obtained  against  their  principal;  arid  hence  those 
who  have  become  sureties  for  constables,  since  the  establishment 
of  the  rule,  in  this  respect,  can  have  no  reason  to  complain  of  it. 
Under  this  view  then,  it  would  seem  that  the  objection  originally 
made  to  the  establishment  and  application  of  such  rule  to  the  sure- 
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ties  of  a  constable  has  lost  its  force;  and  the  tendency  of  the  rule,  in 
its  operation,  being  to  prevent  creditors  from  being  vexatiously  and 
unreasonably  delayed  in  having  or  obtaining  execution  of  their 
judgments,  which,  it  is  said,  is  the  life  of  the  law,  strongly  recom- 
mends it  on  the  ground  of  expediency  and  public  policy. 

The  only  question  remaining  to  be  decided,  arises  out  of  the  third 
error  assigned;  which  is  an  exception  to  the  answer  given  by  the 
court  to  the  third  point  submitted  by  the  counsel  of  the  defendants 
below.  By  this  point  the  counsel  of  the  defendants  below  requested 
the  court  to  instruct  the  jury  that  the  plaintiff  there  could  not 
recover,  because  the  constable  had  not  taken  the  benefit  of,  and 
been  finally  discharged  under,  the  insolvent  laws,  before  the  com- 
mencement of  this  action.  This  instruction  was  claimed  under  the 
19th  section  of  the  act  of  the  20th  of  March  1810,  amending  and 
consolidating  the  acts  of  assembly  giving  justices  of  the  peace  juris- 
diction over  debts  not  exceeding  one  hundred  dollars;  which  enacts 
that,  "Any  constable  who  has  or  may  thereafter  give  security 
agreeably  to  law  for  the  faithful  performance  of  the  duties  of  his 
office,  and  afterwards,  on  neglecting  or  refusing  to  perform  such 
duties,  shall  have  judgment  rendered  against  him  for  such  neglect 
or  refusal;  and,  on  being  prosecuted  for  the  recovery  of  such  judg- 
ment, becomes  insolvent,  abandons  his  country,  or  from  any  other 
reason  it  becomes  impracticable  for  such  judgment  or  judgments 
to  be  recovered  from  such  constable,  as  aforesaid,  &c.,  then,  and  in 
such  cases  only,  the  justice  before  whom  the  judgment  or  judg- 
ments stand  unpaid,  shall  be  and  he  is  hereby  authorised  and  em- 
powered to  issue  a  scire  facias,  and  proceed  against  such  bail  for 
the  recovery  of  judgments  had  as  aforesaid,  in  the  same  manner 
that  constables  are  now  suable,"  &c.  This  action  having  been 
commenced  in  the  court  of  common  pleas,  and  not  before  a  justice 
of  the  peace,  it  might  possibly  admit  of  a  question,  whether  the 
section  of  the  act,  just  read,  be  applicable  to  it  or  not.  Be  this, 
howeveivas  it  may,  we  think  the  court  below  were  not  bound  to 
give  the  instruction  required  by  the  counsel  of  the  defendants  below. 
If  the  evidence  given  showed  clearly  beyond  all  doubt  that  the 
constable  was  insolvent  at  the  time  this  action  was  commenced, 
and  therefore  it  had  become  impracticable  to  recover  from  him 
the  judgment  obtained  against  him  in  favour  of  the  plaintiff  below, 
his  bail,  according  to  the  plain  and  natural  import  and  meaning  of 
the  19th  section  of  the  act  of  1810,  were  liable  to  be  sued  for  it 
upon  their  bond.  The  insolvency  of  the  constable  here  was  proved 
on  the  trial  most  clearly,  and  not  attempted,  as  it  would  seem,  to 
be  controverted.  Before  the  commencement  of  the  action  he  had 
applied  for  the  benefit  of  the  insolvent  laws,  but  did  not  obtain  a 
final  order  of  relief  and  discharge  until  some  time  afterwards. 

Judgment  affirmed. 


July  1839.]  OF  PENNSYLVANIA.  401 


Jackson  against  Newton. 

The  holder  of  a  promissory  note,  in  order  to  render  the  endorser  liable,  must 
demand  payment  of  the  note  from  the  maker,  or  in  his  absence  from  his  clerk 
or  agent,  on  the  last  of  the  days  of  grace,  and  give  due  notice  of  the  non-pay- 
ment to  the  endorser.  A  demand  on  the  maker  before  the  last  day  of  grace  must 
pass  for  nothing. 

ERROR  to  the  common  pleas  of  Susquehanna  county. 

Jackson,  Deuel  &  Co.  against  Benjamin  Newton.  Case  in  as- 
sumpsit.  The  plaintiff's  action  was  founded  upon  the  following 
note  and  endorsement: 

"Dundaff,  16th  Dec.  1S34. 

"  Eight  months  after  date,  for  value  received,  I  promise  to  pay 
to  the  order  of  Benjamin  Newton,  seven  hundred  and  forty-one 
dollars  and  eighty-three  cents. 

(Signed)  «  GEO.  W.  HEALY. 

"  Endorsed  BENJAMIN  NEWTON." 

William  Wurtz  was  then  called  as  a  witness,  and  testified  in  sub- 
stance,  that  he  went  to  Healy's  on  the  15th  of  August  1835,  and 
in  the  absence  of  Healy,  demanded  payment  of  the  note  of  his 
clerk,  at  his  store,  and  on  the  same  day  gave  notice  of  this  to  New- 
ton, the  endorser.  On  the  following  Monday,  the  17th  of  August, 
he  repeated  the  demand  and  notice  as  before.  Newton  then  told 
him  he  would  go  and  see  Healy's  agent,  Hobinson,  and  they  either 
"  would  have  the  matter  attended  to,"  or  "  would  see  that  the 
matter  was  attended  to,"  or  "  would  have  them  attend  to  it,"  or 
words  to  that  effect.  When  Newton  started  to  Healy's  store,  the 
witness  told  him  "  he  would  be  at  the  tavern  opposite  all  night, 
and  after  he  had  seen  Robinson,  he  might  see  the  witness  there,  if 
he  wished."  He  did  not  see  him  again. 

Herrick,  president,  charged  the  jury  that  the  evidence  of  de- 
mand and  notice  was  not  sufficient  in  law  to  charge  the  endorser. 
Verdict  for  defendant. 

Wurtz  and  Greenough,  for  plaintiff  in  error,  cited  1  DalL  252;  2 
DalL  158;  1  Yeates  531;  7  Serg.  #  Bawte  324;  1  Johns.  Cos.  99; 
4  Mass.  Rep.  245;  5  Mass.  Rep.  170;  1  Yeates  145;  1  Saund.  PI. 
and  Ev.  127. 

Overtoil  and  Ward,  contra,  whom  the  court  declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 
SERGEANT,  J. — The  rule  laid  down  by  the  court  below,  that  the 
holder  of  a  promissory  note,  in  order  to  render  the  endorser  liable, 


402  SUPREME  COURT  [Sunbury 

[Jackson  v.  Newton.] 

must  demand  payment  of  the  note  from  the  maker,  or  in  his  ab- 
sence, from  his  clerk  or  agent,  on  the  last  of  the  days  of  grace,  and 
give  due  notice  of  the  non-payment  to  the  endorser,  is  the  settled 
principle  established  in  cases  of  bills  of  exchange  and  promissory 
notes,  payable  at  a  certain  time  after  date.  Long  usage  and  esta- 
blished mercantile  practice  have  incorporated  this  principle  into  the 
commercial  code  of  this  country,  and  of  England.  A  demand  on 
the  maker,  made  before  the  last  day  of  grace,  must  pass  for  no- 
thing: as  in  all  other  cases,  when  a  debt  is  demanded  before  the 
debtor  is  bound  to  pay  it.  Unless,  therefore,  the  plaintiff  can  bring 
his  case  within  some  exception  to  the  established  rule,  he  must  fail; 
because  the  only  demand  which  appears  by  the  evidence  to  have 
been  made  on  the  maker  of  the  note,  was  on  the  15th  and  17th  of 
August,  1835;  whereas,  the  third  day  of  grace  was  on  the  19th. 

There  is  nothing  in  the  evidence  which  gives  any  colour  to  the 
idea  that  there  exists  such  an  exception  here;  but  the  allegation  by 
the  plaintiff,  that  the  endorser,  on  the  17th  of  August  1835,  waived 
the  necessity  of  any  further  demand  on  the  maker,  and  rendered 
himself  liable  without  it.  And  I  agree,  that  if  it  clearly  appeared 
that  the  defendant,  who  was  the  endorser,  did  distinctly  waive  such 
demand,  and  agreed  to  make  himself  liable  upon  the  note  without 
it,  it  would,  in  the  absence  of  any  reason  for  alleging  imposition  or 
mistake,  be  binding  upon  him.  But  this  case  does  not  seem  to  be 
made  out  by  the  evidence  of  Mr  Wurtz,  the  witness  who  was  ex- 
amined to  the  point.  The  amount  of  his  evidence  is,  that  on  Satur- 
day, the  15th  of  August,  he,  as  the  plaintiff's  agent,  after  having 
demanded  payment  of  the  maker's  clerk,  Robinson,  at  his  store, 
called  on  the  defendant,  and  gave  him  notice  of  such  demand,  and 
that  the  note  was  not  paid.  On  Monday,  the  17th,  he  again  de- 
manded payment  of  Robinson,  and  again  informed  defendant  there- 
of, and  urged  that  some  arrangement  should  be  made  by  the  de- 
fendant and  Robinson  in  conjunction.  The  defendant  then  promised 
to  see  Robinson,  and  said  he  (Robinson)  would  have  the  matter 
attended  to,  or  would  see  that  the  matter  was  attended  to,  or  would 
have  them  attend  to  it,  or  something  to  that  effect.  He  several 
times  said  they  would  see  what  they  could  do  about  it.  And  Mr 
Wurtz  made  with  the  defendant  an  appointment  for  the  defendant 
to  call  on  him  in  the  evening,  at  the  tavern,  where  he  waited  for 
him,  but  he  did  not  call.  No  further  demand  was  made  on  the 
maker — but  on  the  20th  or  21st  Mr  Wurtz  sent  notice  to  the  de- 
fendant of  the  non-payment  of  the  note. 

There  seems  to  be  here  no  engagement  by  the  defendant  to  do 
any  thing  but  to  see  Robinson  on  the  subject  of  the  proposed  ar- 
rangement, and  communicate  the  result  to  the  witness.  By  not 
calling  on  the  witness,  in  pursuance  of  the  appointment,  the  wit- 
ness was  given  to  understand  that  no  arrangement  would  be  made, 
and  he  must  look  to  his  legal  fights.  There  was  not  sufficient  to 
warrant  him  in  concluding  that  no  further  demand  was  necessary; 
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that  the  defendant  would  consider  himself  liable,  as  endorser,  in- 
dependent of  the  regular  steps  required  by  law,  or  that  he  waived 
any  right  whatever.  He  merely  undertook  to  see  Robinson,  and 
endeavour  to  have  some  joint  arrangement  made,  the  result  of 
which  was  to  be  communicated  to  the  witness  in  the  course  of  the 
evening.  And  the  witness's  waiting  for  him  at  the  tavern,  seems 
to  show  that  this  was  his  understanding.  The  evidence,  we  think, 
is  too  loose  and  uncertain,  to  be  construed  as  a  waiver  of  demand 
on  the  maker. 

Judgment  affirmed. 


Hunt  against  Devling. 

The  act  of  a  father  in  making  a  division  line  in  anticipation  of  a  devise  to  his 
children,  is  competent  evidence,  in  an  ejectment  between  persons  claiming  under 
them. 

The  possession  of  the  grantee  of  a  feme-covert  for  a  period  sufficient  to  ac- 
quire title  by  the  statute  of  limitations,  and  an  intermediate  conveyance  by  the 
sheriff,  sufficiently  vests  her  title;  to  which  her  conveyance,  though  executed 
when  she  was  covert,  was  admissible  as  inducement. 

An  administrator  may  waive  the  inquisition  and  condemnation  of  the  real  es- 
tate  of  his  intestate  upon  a  fieri  facias. 

A  devise  to  children  of  portions  assigned  them  by  a  line  marked  on  the 
ground  by  the  devisor  himself,  must  be  taken  to  have  been  predicated  in  refer- 
ence to  such  boundary,  though  it  be  not  expressly  referred  to  in  the  will;  and  it 
will  consequently  govern  in  preference  to  the  quantity  called  for,  which  is  mat- 
ter of  description. 

ERROR  to  the  common  pleas  of  Lycoming  county. 

Roger  Devling  against  Jane  Hunt  and  others.  Ejectment  for 
fourteen  acres  142  perches  of  land.  Joseph  Hunter  the  elder  was 
the  owner  of  a  large  tract  of  land,  containing  about  two  hundred 
acres,  which  in  his  lifetime,  in  1797,  he  divided  by  a  line  run 
across  the  tract;  he  put  his  son,  Jesse  Hunt,  in  possession  of  one  of 
the  parts,  and  another  of  his  children,  Joseph  Hunt,  in  possession 
of  one-half  of  the  other  part.  He  then  njade  his  will  as  follows: 

Item. — "  I  give  my  son,  Joseph  Hunt,  fifty  acres,  on  the  Bald 
Eagle  place,  on  the  western  side  of  the  same  place,  up  the  Bald 
Eagle  Creek,  it  being  part  upon  which  my  son  Joseph  now  resides 
or  forms. 

"  I  leave  and  bequeath  unto  my  son  Jesse  Hunt,  one  hundred 
acres  of  land  off  the  upper  place  adjoining  the  west  branch  of  the 
Susquehanna,  he  paying  his  sister  Mary  100/.,&c. 

"  I  give  my  daughters  Anne  Hunt  and  Hannah  Hunt,  fifty  acres 
between  them  off  the  upper  plantation,  to  be  on  the  east  side,  of 
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land  bequeathed  to  my  son  Joseph  Hunt,  on  the  Bald  Eagle,  to  be 
equal  in  quantity  and  quality  when  they  arrive  at  twenty-one  years 
of  age." 

The  devise  to  Jesse  Hunt  became  duly  vested  in  Roger  Devling, 
the  plaintiff.  Upon  actual  measurement  of  land,  as  divided  by  the 
testator  himself,  it  appeared  that  the  part  into  the  possession  of 
which  he  put  his  son  Jesse,  in  fact  contained  113  acres  154  perches; 
the  other  part  97  acres  29  perches.  The  land  in  dispute  was  that 
which  would  equalize  the  parts  in  quantity. 

Onthe  trial  the  plaintiff  offered  to  give  evidence  of  the  act  of  the 
father,  Joseph  Hunt,  in  running  and  making  the  division.  The 
defendant  objected  to  it,  and  the  court  overruled  the  objection,  and 
sealed  a  bill  of  exception. 

Plaintiff  offered  to  prove  that  Sebastian  Shade  deserted  his  wife, 
Hannah,  and  left  the  state,  leaving  her  unprovided  for.  That  dur- 
ing such  desertion,  and  after  a  lapse  of  several  years,  she  sold  the 
land  in  question,  bona  fide,  for  a  valuable  consideration,  and  exe- 
cuted a  deed  on  the  7th  of  September  1809,  to  the  purchaser  Francis 
Fergus,  which  was  acknowledged  and  placed  on  record  the  7th 
day  of  September,  A.  D.  1809;  that  possession  of  the  land  was 
taken  by 'Forgus,  in  pursuance  of  the  deed.  And  this  to  be  fol- 
lowed by  a  record  of  the  judgment  in  the  common  pleas  of  Ly- 
coming  county,  to  December  1820,  No.  85,  in  favour  of  Jesse  Hunt, 
executor  of  Joseph  Hunt,  deceased,  v.  Francis  Fergus's  administra- 
tor, and  proceedings  had  thereon  by  due  course  of  law,  vesting  the 
title  to  the  land  in  the  present  plaintiff,  Roger  Devling,  as  purchaser 
at  sheriffs  sale;  and  further  a  continued  uninterrupted  possession 
by  Francis  Forgus  and  those  claiming  under  him,  from  1809,  for 
upwards  of  25  years. 

Defendants  object  to  the  deed  so  far  as  Hannah  Shade's  interest 
is  concerned,  because  she  appears  to  have  been  a  married  woman 
at  the  time. 

The  court  admitted  the  evidence.     Defendants  excepted. 

In  the  course  of  giving  the  evidence  in  the  above  offer  it  appear- 
ed that  the  land  had  been  levied  by  the  sheriff  as  the  property  of 
Francis  Forgus,  deceased,  and  that  the  only  condemnation  of  it 
was  by  an  agreement  to  that  effect  of  his  administrator.  It  was 
objected  to  on  this  ground,  but  the  court  overruled  the  objection. 

The  principal  question,  in  the  cause  was,  whether  the  designa- 
tion of  the  parts  made  by  Joseph  Hunt  in  his  lifetime,  the  posses- 
sion of  those  parts  as  designated  by  his  children,  taken  together 
with  the  will,  should  prevail  over  the  inequality  of  quantity. 

Lewis,  president,  directed  the  jury  that  under  the  evidence  in  the 
cause,  the  plaintiff  was  entitled  to  recover,  arid  they  found  a  verdict 
accordingly. 

Parsons  and  Armstrong,  for  plaintiff  in  error. 
Anthony  and  Campbell,  for  defendant  in  error. 
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PER  CURIAM. — The  exceptions  to  evidence  have  not  been  ear- 
nestly pressed;  nor  could  they  be  with  a  hope  of  success.  The  act 
of  Joseph  Hunt,  the  father,  in  marking  a  line  of  division  betwixt  his 
children  in  possession  before  he  devisrd  their  portions  to  them,  was 
certainly  evidence  of  boundary.  The  possession  of  the  grantee  of 
his  daughter  Hannah  Shade,  for  a  period  sufficient  to  acquire  a 
title  by  the  statute  of  limitations,  and  the  intermediate  conveyance 
from  the  sheriff  to  the  plaintiff,  sufficiently  vested  her  title  in  him, 
to  which  her  conveyance,  though  executed  when  she  was  covert, 
was  admissible  as  inducement.  Most  of  the  remaining  exceptions 
depend  on  the  power  of  an  administrator  to  waive  the  condemna- 
tion of  land  levied  on  a  judgment  against  him;  of  which  it  is  im- 
possible to  doubt  when  it  is  considered  that  land  is  treated  and  sold 
as  a  chattel  for  payment  of  debts.  It  would  be  strange,  therefore, 
if  he,  who  may  affect  it  by  the  confession  of  a  judgment,  could  not 
affect  it  by  a  much  less  decisive  act.  The  heir,  by  our  practice, 
is  not  known  as  a  party  on  the  record.  In  relation  to  the  other 
bills,  it  is  sufficient  to  s.iy  that  the  possession  of  the  parlies  in  refer- 
ence to  the  line  on  the  ground,  was  admissible;  but  that  their  de- 
clarations of  quantity  were  inadmissible. 

The  charge  was  in  substance  correct.  A  devise  to  children  of 
portions  assigned  them  by  a  line  marked  on  the  ground  by  the  de- 
visor himself,  must  be  taken  to  have  been  predicaied  in  reference  to 
such  boundary,  though  it  be  not  expressly  referred  to  in  the  will; 
and  it  will  consequently  govern  in  preference  to  the  quantity  called 
for,  which  is  matter  of  description.  But  the  recognition  of  this  line 
by  the  devisee  or  those  who  claim  under  them,  would  itself  be  con- 
clusive. A  line  fixed  as  a  permanent  boundary  by  those  who  do 
not  exactly  know  their  rights,  and  who  profess  to  act  on  that  sup- 
position, is  fixed  in  the  very  spirit  of  compromise.  It  is  what  we 
call  a  consentable  line,  peculiarly  sacred  in  cases  of  family  arrange- 
ment, which  requires  not  the  previous  existence  of  a  flagrant  contest 
in  addition  to  the  act  of  the  parties,  to  constitute  it.  But  the  occu- 
pants have  since  held  in  conformity  to  it  by  adverse  possession  for 
more  than  one  and  twenty  years,  and  they  are  reciprocally  barred 
by  the  statute  of  limitations.  The  court  did  right,  therefore,  not  to 
leave  the  question  to  the  jury  as  an  open  one. 

Judgment  affirmed. 
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Carmalt  against   Post. 

It  is  a  fatal  objection  to  a  deposition,  that  it  was  not  orally  delivered  before 
the  examiner,  in  a  regular  course  of  judicial  examination,  and  reduced  to  writing 
by  him  or  some  proper  person  with  his  authority. 

It  is  irregular  to  give  a  notice  to  take  a  deposition  upon  two  days,  although 
they  be  consecutive. 

Mutual  indebtedness  does  not  work  an  extinguishment  of  the  respective  debts, 
•without  an  application  of  them  to  each  other  by  the  concurrent  acts  of  the  par- 
ties. 

In  questions  of  identity  and  personal  skill,  a  witness  may  testify  to  a  belief 
not  founded  in  knowledge,  but  the  rule  is  otherwise  in  respect  to  facts  which 
may  be  supposed  to  be  within  the  compass  of  memory. 

ERROR  to  the  common  pleas  of  Susquehanna  county. 

Caleb  Carmalt,  assignee  of  Robert  H.  Rose,  against  Simeon 
Cook,  with  notice  to  Isaac  Post.  Scire  facias  sur  mortgage. 
The  defendant  pleaded  payment  with  leave,  and  replication  non 
solvit.  Issue.  The  plaintiff  gave  in  evidence  the  mortgage  and 
assignment  of  it  to  him,  dated  26th  of  July  lf>2S,  and  admitted 
some  direct  payments  on  account.  The  defendant,  Isaac  Post,  then 
gave  in  evidence  certain  claims  which  he  had  against  Rose,  and 
which  were  of  more  than  six  years'  standing;  and  to  support  them, 
offered  in  evidence  the  deposition  of  Robert  H.  Rose,  the  mortga- 
gor, taken  upon  the  following  notice: 

"  Sir:  In  pursuance  of  the  above  rule,  the  depositions  of  witnesses 
on  the  part  of  the  defendant  will  be  taken  before  any  justice  of  the 
peace  of  Susquehanna  county,  at  the  office  of  Robert  H.  Rose,  in 
the  township  of  Silver  Lake,  on  Friday  the  twenty -second  and 
Saturday  the  23d  days  of  December  inst.,  between  the  hours  of 
nine  in  the  morning  and  nine  P.  M.,  of  those  days,  to  be  read  in 
evidence  on  the  trial  of  fhe  above  cause,  at  which  time  and  place 
you  may  attend  to  cross-examine,  if  you  please."  Which  was 
duly  served  on  the  attorney  of  said  Caleb  Carmalt  on  the  ninth  day 
of  said  month. 

The  defendant  objected  to  the  reading  of  the  deposition,  and  in 
support  of  his  objection,  called  Zenas  Bliss,  Esq.,  the  justice,  who 
testified  as  follows: 

"  The  deposition  was  taken  before  me  on  the  first  day  mentioned 
in  the  notice,  and  I  got  through  about  an  hour  before  sundown. 
Mr.  Carmalt  was  not  there.  Mr.  Jessup  attended  on  behalf  of 
Isaac  Post.  Between  sundown  and  dark,  after  I  had  returned 
home,  Carmalt  drove  up.  He  said  he  was  pleased  lo  find  me  at 
home,  as  he  was  going  to  Rose's.  I  informed  him  I  had  just 
returned  from  taking  Dr  Rose's  deposition  in  his  case.  He  then 
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handed  me  his  interrogatories,  and  requested  me  to  take  them  to 
Rose  and  take  his  deposition  for  him.  I  asked  him  whether  it 
would  make  any  difference  whether  I  went  that  night  or  the  next 
day.  He  answered,  he  did  not  know  as  it  would  make  any.  The 
next  day  my  business  was  such  I  could  not  go  until  night;  I  then 
went,  presented  the  papers  to  Dr  Rose,  and  informed  him  of  Mr 
Carmalt's  request.  He  said  it  was  not  possible  for  him  to  do  it 
that  night;  he  said,  what  can  be  done?  I  replied,  I  did  not  know. 
He  then  said, '  I  think  the  better  way  will  be  to  write  to  Mr  Jessup 
and  see  what  his  feelings  will  be  upon  the  subject;  and,  without  a 
doubt,  by  Tuesday  night  I  shall  have  an  answer  from  him.'  I  then 
told  him  I  would  call  on  Tuesday  night.  At  that  time  I  again, 
went;  he  had  his  answers  drawn  up;  I  affirmed  him  to  them,  took 
the  papers  and  sent  them  to  the  prothonotary  by  Squire  Milligan, 
as  Carmalt  requested  me  to  do.  The  answers  were  not  drawn  up 
in  my  presence."  "  I  do  not  know  who  drew  up  the  deposition  in 
chief;  it  was  partly  written  when  I  got  there.  I  believe  Dr  Rose 
was  writing  some  of  it  when  I  got  there.  Mr  Jessup  was  writing 
the  caption  at  the  table  when  I  went  into  the  office.  Dr  Rose 
spoke  of  having  answered  the  questions  on  behalf  of  the  defendant 
before,  and  said  he  would  give  the  same  answers  now.  I  did  not 
put  any  interrogatories  on  behalf  of  defendant  to  the  witness;  I 
did  not  then  know  there  were  any  there  to  be  put  to  him.  After 
Dr  Rose  had  written  his  answers  all  down,  I  affirmed  him  to  them. 
After  the  deposition  was  all  written,  I  looked  at  the  questions  a 
little,  and  affirmed  the  witness  to  it.  I  think  Dr  Rose  copied  his 
answers  from  another  paper." 

Being  cross-examined,  the  said  Zenas  Bliss,  Esq.,  testified  as 
follows: 

"  When  I  came  into  the  office,  Mr  Jessup  said  he  wanted  Dr 
Rose's  deposition  taken.  It  was  stated  by  me  that  it  would  take 
me  a  long  time  to  write  out  the  deposition;  and  I  said,  Doctor,  you 
had  better  write  it  yourself.  He  wrote  out  the  answers,  saying  he 
had  answered  them  before,  and  he  would  answer  them  again  as 
he  had  done  before." 

The  counsel  for  said  Isaac  Post  then  admitted  that  Dr  Rose's 
former  deposition  was  taken  about  the  13th  day  of  November  pre- 
ceding, from  which  the  present  one  was  copied. 

And  the  counsel  for  the  said  Caleb  Carmalt  then  read  to  the  court, 
the  rule  of  the  same  court  for  taking  the  deposition  of  witnesses,  as 
follows,  to  wit: 

"  In  the  common  pleas  and  orphans'  court,  a  rule  to  take  depo- 
sitions of  witnesses  to  be  read  in  evidence,  is  of  course,  and  may 
be  entered  at  any  time  in  the  prothonotary's  or  clerk's  office,  stipu- 
lating ten  days'  notice  to  the  adverse  party,  his  agent  or  attorney, 
when  the  place  of  taking  depositions  is  not  more  than  one  hundred 
miles  from  the  court  house,  and  fifteen  days'  notice  when  the  place 
of  taking  depositions  is  beyond  that  distance.  And  if  either  party 
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find  it  inconvenient  to  attend  at  the  time  and  place  appointed,  he 
may  transmit  legal  interrogatories  to  the  person  authorized  to  take 
the  depositions,  who  shall  put  the  same  and  reduce  the  answers  to 
writing." 

The  court  overruled  the  objection  to  the  deposition,  and  the  same 
was  read  as  follows: 

"  The  said  Robert  H.  Rose  being  duly  affirmed  to  speak  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  no  person  appear- 
ing on  the  part  of  the  plaintiff,  and  the  said  Robert  H.  Hose  desiring 
that  his  attention  might  be  directed  to  such  matters  as  he  was  to 
testify  to,  the  defendant  proposed  the  interrogatories  hereunto 
annexed;  and  the  said  Robert  H.  Rose,  in  answer  thereto,  doth 
depose  and  say  as  follows: 

"  I*/  Interrogatory. — What  amount  has  been  paid  to  you  by 
Isaac  Post  on  account  of  the  above  mortgage,  and  at  what  times? 

"  »flns. — To  the  first  interrogatory  he  answers  (and  at  my  request 
and  in  my  presence  writes  down  his  answers,)  as  follows:  He  has 
no  other  way  of  answering  this  than  by  giving  a  copy  from  his 
account  book,  which  he  has  accordingly  done,  and  which  he  be- 
lieves contains  a  correct  statement  of  the  account  of  that  mortgage 
to  the  date  therein  given. 

"  2.  Was  or  was  not  the  subscription  of  fifty  dollars  made  by  you 
to  the  Susquehanna  academy,  to  be  paid  by  Isaac  Post  for  you 
and  on  account  of  the  said  mortgage? 

"  rfns. — To  the  second  interrogatory  he  answers,  that  he  does 
not  know  the  date  of  what  is  called  the  subscription  to  the  Snsque- 
hanna  academy  of  fifty  dollars;  the  first  entry  of  a  payment  by  I. 
Post  appears  as  of  the  15th  of  December  1815.  He  thinks  it  very 
probable  that  I.  Post  was  authorized  to  work  on  his  account  on 
the  academy  the  amount  stated;  it  is  his  impression  that  he  was. 

"  3.  Were  or  were  not  the  orders  of  William  M.  Doty  on  you  of 
the  13th  of  June  1S18,  of  24  dollars  33  cents;  of  yours  in  favour 
of  John  Green,  dated  20th  of  April  1820,  on  said  I.  Post,  of  26 
dollars;  and  on  account  of  sundry  goods,  &c.,  of  I.  &  D.  Post, 
amounting  to  152  dollars  49  cents;  also  on  account  of  Isaac  Post, 
of  7  dollars  56  cents,  to  be  applied  to  said  mortgage? 

"»tfns. — To  the  third  interrogatory  he  answers,  that  he  can  not 
say  positively  whether  the  orders  and  accounts  mentioned  were  or 
were  not  authorized  by  him  to  be  applied  on  the  mortgage  in  ques- 
tion; but  it  is  his  impression  that  I.  Post  was  authorized  to  apply 
whatever  of  this  kind  he  had,  on  any  debt  due  by  him  to  the  said 
Rose.  He  does  not  know  the  time  when  I.  Post  acquired  a  right 
in  the  land  mortgaged  by  Cook.  I.  Post  can,  lie  supposes,  show 
that. 

"  4.  Look  upon  the  annexed  papers.  Are  the  receipts  and  state- 
ments purporting  to  be  in  your  handwriting,  signed  by  you?  and 
were  they  executed  and  given  at  the  times  they  respectively  pur- 
port to  be? 
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« tfns. — To  the  fourth  interrogatory  he  answers,  that  the  note 
to  I.  Post,  dated  April  10, 1820,  on  account  of  John  Green,  is  in  the 
said  Rose's  handwriting.  So  is  the  one  to  I.  Post,  dated  Novem- 
ber 29,  1826.  So  is  the  one  relating  to  Joseph  I.  Hubbard.  &c., 
without  date;  a  receipt  dated  December  15,  1815,  to  I.  Post,  for 
70  dollars;  another  receipt  to  I.  Post,  dated  June  2,  1816,  for 
30  dollars;  and  the  words,  <  the  above  appears  to  be  correct,  R.  H. 
Rose,'  at  the  bottom  of  an  account  without  date,  of  which  the 
last  item  is  1 10  dollars  52  cents.  Among  the  papers  submitted 
to  the  said  Rose,  appears  an  order  on  him  by  William  M.  Doty, 
for  24  dollars  33  cents,  dated  June  13,  1818;  the  said  Rose  has 
examined  an  account  with  the  said  William  M.  Doty,  and  finds 
him  charged,  in  1818,  (no  month  stated,)  with  an  order  to  I.  Post, 
23  dollars  33  cents;  this  differs  one  dollar,  but  he  supposes  it  to 
mean  the  same.  With  respect  to  a  long  account  beginning  April  5, 
1818,  and  ending  April  10,  1827,  the  said  Rose,  after  expressing 
his  confidence  in  the  fairness  of  any  statement  made  by  I.  Post, 
says  that  he  has  no  recollection  of  the  items  composing  the  account, 
but  that  whatever  I.  Post  was  entitled  to,  he  was  entitled  to  apply 
on  any  debt  due  from  him  to  the  said  Rose. 

"  5.  Do  you  know  of  any  other  matter  or  thing  material  for  the 
defendant  to  prove  in  this  case?  If  so,  state  them  fully,  as  if  par- 
ticularly interrogated  thereto. 

"  Jlns. — To  the  fifth  interrogatory  the  said  Rose  says,  that  he 
recollects  nothing  further  that  would  be  material  for  the  defendant. 

"R.  H.  ROSE." 

Taken,  affirmed  and  subscribed  this  22d  day  of  December  1837, 
before  me,  ZENAS  BLISS,  J.  P. 

The  court  below  charged  the  jury  in  substance,  that,  if  the  par- 
ties were  mutually  indebted  to  each  other,  the  one  by  the  mortgage 
and  the  other  by  the  accounts  and  claims  given  in  evidence,  the 
law  set  one  off  against  the  other  and  extinguished  the  mortgage  pro 
fanto,  and  that  the  statute  of  limitations  did  not,  therefore,  affect 
the  defendant's  set-off. 

Case,  for  plaintiff  in  error. 
Post,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  rule  to  take  depositions  was  irregularly  exe- 
cuted. It  is,  to  say  the  least,  unusual,  and  productive  of  uncertainty,' 
to  assign  two  days  for  the  attendance  of  the  opposite  party,  though 
they  be  consecutive;  and  its  regularity  can  be  sustained  only  by 
subjecting  the  magistrate  to  the  burthen  of  keeping  the  examination 
open  during  all  the  indicated  time,  or  at  least  till  the  opposite  party 
appear,  or  send  in  cross  interrogatories  to  be  propounded  where 
there  is  a  rale  for  it.  .It  is  much  better  to  give  notice  only  of  the 
period  of  commencement,  leaving  the  party  on  the  other  side  to 
vm. — 2  K* 
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take  notice  of  the  periods  of  adjournment.  The  notice  was  de- 
ficient, also,  in  the  omission  of  the  examiner's  name,  which  ought 
to  have  been  inserted  to  enable  the  plaintiff  to  transmit  cross  inter- 
rogatories to  him  in  a  sealed  envelope.  To  have  transmitted  them 
to  any  one  else,  would  have  availed  but  little,  as  the  custody  of  them 
in  the  mean  time  ought  to  be  secret  and  confidential,  to  give  them 
the  abruptness  of  a  cross-examination.  Were  it  necessary  10  decide 
itj  however,  we  might,  perhaps,  find  that  the  plaintiff  had  waived 
the  irregularity  of  it,  by  having  allowed  his  interrogatories  to  be 
subsequently  answered  out  of  time.  But  the  magistrate  made  a 
fatal  mistake  in  the  previous  delivery  of  them  to  witness. 

It  was  an  unanswerable  objection  to  the  deposition,  also,  that  it 
was  not  taken  in  such  a  course  of  examination  as  is  pointed  out  in 
Armstrong  v.  Burrows.  It  would  be  vain  to  object  to  an  irregular 
deposition,  if  the  contents  of  it  might  be  copied  out  upon  a  subse- 
quent examination,  and  reproduced  without  an  alteration  even  of 
its  form.  The  testimony  was  decisively  inadmissible,  because  it 
was  not  orally  delivered  before  the  examiner  in  a  regular  course 
of  judicial  examination,  and  reduced  to  writing  by  him,  or  some 
proper  person  with  his  authority. 

But  to  pass  from  the  manner  of  it— did  it  contain  evidence  of 
satisfaction  to  be  left  to  a  jury?  The  first  item  of  which  the  witness 
spoke,  was  his  subscription  to  the  Susquehanna  academy,  alleged 
to  have  been  paid  for  him  by  the  terre-tenant  while  the  witness  was 
the  owner  of  the  mortgage;  in  relation  to  which  he  thought  it 
pfobable  that  the  terre-tenant  was  authorized  to  discharge  it;  it 
was  the  witness's  impression  that  he  was.  Of  sundry  orders  and 
accounts,  he  could  not  state  positively  whether  the  terre-tenant  was 
authorized  to  apply  them  to  the  mortgage  in  question;  but  it  was 
his  impression  that  he  was  authorized  to  apply  whatever  he  had  of 
the  sort  to  any  debt  due  by  him  to  the  witness.  And  in  relation 
to  another  account,  he  repeated  that  he  had  no  recollection  of  the 
items,  but  that  he  had  great  confidence  in  the  representations  of  the 
terre-tenant,  and  that  whatever  the  terre-tenant  was  entitled  to,  he 
was  entitled  to  apply  to  any  debt  due  by  him  to  the  witness.  In 
all  this,  which  comprises  the  whole  evidence  on  the  point,  there  is 
not  a  word  about  actual  application  by  the  joint  act  of  the  parties. 

Had  not  these  demands  been  excluded  by  time,  they  might  have 
been  set  off  against  the  plaintiff  on  the  authority  of  Matthews  v. 
Wallwyn,  4  Fe.v.  118;  Williams  v.  Sorrel,  Ibid.  389,  and  Chambers 
v.  Goldwin,  9  Ves.  254.  Though  the  assignee  of  a  mortgage,  being 
invested  with  the  legal  title  to  the  land  as  a  security,  may  have  a 
scire  facias  on  our  statute  in  his  own  name,  the  mortgage  dobt  is 
the  principal  in  equity,  and  a  chose  inaction  not  legally  assignable; 
consequently  a  mortgagor  who  has  not  concurred  in  the  assignment, 
is  not  bound  by  the  amount  apparently  due  on  the  face  of  the  mort- 
gage. He  may,  therefore,  set  off  demands  due  by  the  mortgagee 
at  the  time  of  the  assignment,  or  defalcate  payments  before  notice 
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from  the  assignee,  who  stands  in  (he  place  of  the  mortgagee.  But 
the  cross  demands,  in  the  case  before  us,  had  long  been  barred  by 
the  statute  of  limitations;  and  the  question  is  whether  the  testimony 
affords  a  spark  of  proof  that  they  had  formerly  been  settled  and 
allowed.  Now  there  could  be  no  such  thing  as  payment  without 
mutual  extinction  of  debts,  and  that  could  riot  be  had  without  an 
application  of  them  to  each  other  by  the  concurrent  act  of  the  par- 
ties. In  the  syllabus  of  The  Commonwealth  v.  Clarkson,  1  Ruwle 
291,  it  is  contained  as  a  general  rule  laid  down  by  the  court,  that 
mutual  demands  extinguish  each  other  by  operation  of  law,  and 
without  actual  defalcation  by  the  parties:  a  position  not  indicated 
by  the  text  which  contains  no  more  than  specific  exceptions  from  a 
general  rule  to  the  contrary.  These  exceptions  may  depend  on 
various  circumstances,  such  as  the  intervening  rights  of  creditors 
under  the  intestate  laws,  and  a  concurrence  of  the  rights  of  debtor 
and  creditor  in  the  same  person;  to  which  was  added,  in  that  case, 
the  intervening  right  of  the  commonwealth  to  tax  fees  actually  in 
the  hands  of  its  officer.  Now,  though  it  was  testified  in  the  case 
before  us,  that  the  terre-tenant  had  a  right  to  apply  his  cross  de- 
mands, what  could  that  avail  him  without  an  actual  application  of 
them?  It  could  work  no  extinguishment  by  the  act  of  the  law,  and 
there  was  certainly  no  proof  of  it  by  the  act  of  the  parties.  It  was 
an  invitation  to  err,  therefore,  to  leave  the  fact,  without  a  show  of 
proof  of  it,  to  the  jury. 

But  there  was  no  proof,  even,  of  an  unexecuted  authority.  The 
witness  alleged,  not  that  he  had  any  knowledge  or  recollection  of 
the  fact,  but  that  he  had  an  impression  of  it.  Now,  though  a  wit- 
ness is  not  required  to  swear  positively,  and  though  in  questions  of 
identity  and  personal  skill  he  may  testify  to  a  belief  not  founded  in 
knowledge,  the  rule  is  otherwise  in  respect  to  facts  which  are  sup- 
posed to  lie  within  the  compass  of  his  memory.  Gerh.  Starkie 
153.  It  is  not  sufficient  that  he  has  found  an  impression  resting  on 
his  mind,  so  faint,  perhaps,  as  scarce  to  be  discernible,  without 
being  able  to  tell  what  made  it  or  how  it  came  there;  for  a  jury 
would  inevitably  fall  into  error  had  they  no  other  guide  than  the 
dim  footsteps  of  an  exhausted  recollection.  In  the  present  instance, 
the  witness  did  not  say  he  believed  that  the  terre-tenant  had  an 
authority:  he  only  thought  it  probable  that  he  had.  But  a  jury 
are  not  to  determine  by  the  light  of  probabilities.  The  general  rule 
of  the  earlier  text-writers,  that  a  witness  shall  not  say  he  thinks,  or 
believes,  or  persuades  himself,  certainly  has  its  exceptions;  but  it 
would  be  extremely  dangerous  to  receive,  as  testimony  of  a  fact 
susceptible  of  direct  proof,  a  witness's  naked  impression.  In  every 
respect,  then,  the  evidence  was  deficient. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Fairchild  against  Chaustelleux. 

An  action  of  replevin  will  not  lie  in  the  name  of  a  husband  and  wife  for  tim- 
ber cut  on  their  joint  property;  it  must  be  brought  in  the  name  of  the  husband 
alone. 

The  criterion,  from  which  to  judge  whether  the  action  may  be  brought  in  the 
name  of  the  husband  and  wife,  or  the  husband  alone,  seems  to  be  this:  whether 
upon  the  death  of  the  husband,  it  would  survive  to  the  wife1?  If  it  would,  the 
action  may  be  in  the  name  of  both;  if  it  would  not,  it  must  be  in  the  name  of 
the  husband  alone. 

ERROR  to  the  common  pleas  of  Bradford  county. 

Caesar  Laurent  Conte  De  Chaustelleux  and  Louisa  Zephine  De 
Damas,  his  wife,  against  Abel  Fairchild  and  Reuben  White. 

This  was  an  action  of  replevin  for  four  hundred  white  pine  saw 
logs,  which  the  plaintiffs  alleged  the  defendants  had  taken  from 
their  close,  and  carried  away. 

The  objection  to  the  action  was,  that  the  husband  and  wife  had 
joined  in  an  action  to  recover  the  personal  effects  of  the  husband. 

In  answer  to  this,  the  plaintiffs  relied  upon  the  fact,  that  the  logs 
had  been  cut  from  the  joint  estate  of  the  husband  and  wife. 

The  court  below  was  of  opinion  that  the  action  was  rightly 
brought;  and  the  jury  found  a  verdict  for  the  plaintiff. 

This  opinion  of  the  court  was  the  subject  of  the  only  error  as- 
signed. 

%      r 

Wat  kins  and  Case,  for  plaintiffs  in  error,  cited  Cro.  Eliz.  133; 

I  Salk.  114;  6  Watts  301. 

Elwell  and  Willis  ton,   contra,  cited  2    Serg.  <$•   Rawle  493; 

II  Serg.  S?  Rawle  325-6;  Clancey  7;  10  Pick.  463;  2  Maul.  $ 
Selw.  394:  4  Rawle  179;  1  Selw.  294,  note;  Cro.  Eliz.  96;  4  Rawle 
273;  1  Tidd's  Prac.  6;  2  Har.  Dig.  1250. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  only  point  on  which  the  plaintiff  in  error  re- 
lies, is  raised  on  the  charge  of  the  court,  that  husband  and  wife  can 
sustain  an  action  of  replevin  for  timber,  cut  and  carried  away  from 
property  belonging  to  them  during  the  coverture.  It  is  a  principle 
of  law,  stated  by  Chitty  in  his  treatise  on  Civil  Pleading,  and 
since  recognised  in  Seibert  v.  M'Henry,  6  Watts  301,  that  when  a 
feme  covert  has  no  interest  whatever  in  the  subject  matter  of  the 
action,  and  consequently  ought  not  to  be  made  a  party,  and  she 
sues  either  with  or  without  her  husband,  the  plaintiff  will  be  non- 
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suited,  on  the  general  issue.  On  the  trial,  the  defendant  prayed  the 
court  to  instruct  the  jury  that  the  husband  and  wife  could  not  join 
in  the  suit,  but  that  suit  should  be  brought  in  the  name  of  the  hus- 
band alone.  The  court  refused  to  give  this  direction,  and  of  this 
the  defendants  complain.  The  plaintiff  contends,  that  because  the 
freehold,  on  which  the  trespass  was  committed,  was  the  joint  pro- 
perty of  the  husband  and  wife,  the  action  is  well  brought  in  their 
joint  names.  To  this  the  defendants  answer,  that  the  suit  is  not 
brought  for  an  injury  to  the  freehold,  but  that  the  action  is  brought 
for  an  injury  to  the  personal  property  of  the  husband.  Where 
trespass  is  committed  on  the  lands  of  the  wife  during  coverture, 
the  husband  may  sue  alone  in  trespass,  or  according  to  the  current 
of  authorities,  the  wife  may  be  joined.  Clapp  v.  Slaughter,  10 
Pick.  469;  Com.  Dig.  tit.  Baron  <§'  feme.  Whether  this  prin- 
ciple applies  to  the  somewhat  anomalous  interests  of  the  husband 
and  wife  in  the  lociis  in  guo,  it  is  unnecessary  to  decide,  although 
the  principle  is  undoubtedly  applicable  to  a  wrong-doer  to  the  free- 
hold of  a  wife,  when  the  action  is  trespass  quare  clausum  fregit. 
But  here  the  parties  have  not  thought  proper  to  adopt  that  remedy 
for  the  injury,  but  have  resorted  to  an  action  for  the  thing  itself. 
By  the  act  of  severance  from  the  freehold,  whether  done  by  the 
husband  himself,  or  a  wrongdoer,  the  timber  becomes  personal 
property,  and  eo  instanti  vests  in  the  husband.  The  action 
is  therefore  for  taking  and  carrying  away  the  property  of  the 
husband,  in  which  the  wife  cannot  be  joined.  The  wife  can  ac- 
quire no  personal  property  in  her  own  right,  and  if  she  obtains 
any,  either  by  gift  or  otherwise,  it  becomes  immediately  the  pro- 
perty of  the  husband,  though  not  in  his  actual  possession.  But 
the  property  was  in  the  constructive,  if  not  in  the  actual  possession 
of  the  husband  from  the  time  of  the  severance,  and  the  subsequent 
asportation  was  a  wrong  done  to  that  possession,  for  which  an  ac- 
tion well  lies  in  his  name,  and  in  his  name  alone.  The  injury  is 
done  to  him,  and  the  wife  has  no  interest  whatever  in  the  subject 
matter  of  the  action,  although  she  was  a  joint  owner  with  her  hus- 
band of  the  freehold,  from  which  the  timber  was  severed.  In 
Nethart  and  Wife  v.  Anderson,  1  Salk.  114,  trover  was  brought  by 
baron  and  feme,  and  the  plaintiff  declared  quod  cum  possessionat 
fuerunt,  &c.,  the  defendant  converted  ad  damnum  ipsornm,  held 
nought  after  verdict;  for  the  possession  of  the  wife  is  the  posses- 
sion of  the  husband,  and  so  is  the  property;  so  that  the  conversion 
cannot  be  to  the  damage  of  the  wife,  but  of  the  husband  only. 
The  same  doctrine  held  in  trespass  for  taking  goods.  1  Salk.  115. 
So  baron  must  bring  an  action  alone  for  work  done  by  the  wife 
during  the  coverture,  unless  there  be  an  express  promise  to  the 
wife.  Buckley  v.  Collins,  1  Salk.  115.  And  one  of  the  reasons 
given  for  the  judgment  of  the  court,  is,  that  the  advantage  of  the 
wife's  work  shall  not  survive  to  the  wife,  but  goes  to  the  executor 
of  the  husband.  This  reason  applies  to  this  case,  for  had  the  baron 
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died  after  the  severance  of  the  timber,  the  property  would  not  have 
survived  to  the  wife,  but  would  have  gone  to  the  executors  of  the 
husband;  for,  by  the  severance,  it  becomes  the  property  of  the 
husband.  There  are  some  causes  of  action  accruing  through  the 
means  of  the  wife,  for  which  the  husband  must  sue  alone;  while 
there  are  others  for  which  he  may  join  his  wife  with  him  in  a  suit, 
or  sue  alone,  as  he  pleases.  And  the  criterion  by  which  it  may  be 
judged  when  he  must  sue  alone,  and  when  he  may  or  may  not, 
seems  to  be  this:  if  the  cause  of  action  will  survive  to  the  wife, 
then  the  husband  may  join  his  wife  in  the  action  for  the  recovery 
of  it,  or  sue  alone;  but  if  it  will  not  survive,  then  the  husband 
must  sue  alone.  Clancy's  Husband  and  Wife,  7,  and  the  authori- 
ties there  cited.  Arundel  v.  Short  and  Wife,  Cro.  Eliz.  133,  is  very 
like  this  case.  That  was  error  upon  a  judgment  in  trespass,  by 
baron  and  wife,  of  their  close  broken  and  corn  carried  away. 
Error  assigned,  that/e/>ie  ought  not  to  join,  for  she  can  have  no  pro- 
perty in  the  corn  carried  away.  In  48  Edw.  PI,  18,  9  Edw.  4,  PL 
52.  In  personal  actions  they  cannot  join.  Godfrey  v.  Coke,  contra. 
It  is  in  the  election  of  the  baron  to  join  his  wife  in  personal  ac- 
tions; and  it  may  be  intended  they  were  joint  tenants  of  the  corn 
before  coverture,  or  that  the  feme  had  it,  as  executor,  and  if  the 
writ  by  any  intendment  may  be  good,  it  shall  not  abate.  But 
Gowdy  said,  the  books  agree  that  for  personal  things  they  cannot 
join;  but  for  personal  things  in  action,  it  is  in  the  election  of  the 
husband  to  join  his  wife  or  not.  And  Trinity  term  31,  the  judg- 
ment was  reversed.  By  personal  things  in  action  is  to  be  under- 
stood choses  in  action,  which  are  things  of  which  there  is  no 
immediate  occupation,  but  merely  a  bare  right  to  occupy  the  pos- 
session whereof  may  be  recovered  by  a  suit,  or  action  at  law. 
But  where  the  baron  has  either  the  actual  or  constructive  posses- 
sion of  the  thing,  it  is  not  a  personal  thing  in  action,  in  which  he 
may  or  not  join  his  wife  at  his  election.  Arundel  vand  Wife 
(as  I  understand  it,  although  it  must  be  admitted  there  is  some 
doubt  about  it)  was  not  an  action  quare  clausum,  but  trespass  de 
bonis  usportatis,  and  in  this  it  differs  from  Cookson  and  Wife  v. 
Collin,  Cro.  Eliz.  96.  In  the  latter  case  it  was  held,  that  husband 
and  wife  may  join  in  trespassfor  entering  the  lands,and  taking  twenty 
loads  of  hay,  inde  provenient.  The  court  say  they  may  well  join, 
for  as  they  may  join  in  trespass,  de.  ch/usofraclo,  and  cutting  their 
grass,  so  they  may  join  for  the  hay  coming  off  it.  And  this  is 
reasonable,  for  the  baron  having  elected  to  consider  it  as  one  entire 
injury,  (the  taking  the  hay  being  but  aggravation,)  may  join  the 
wife;  but  not  so,  if  he  waive  the  injury  to  the  freehold  (as  he  may) 
and  elects  to  consider  it  as  a  personal  thing,  for  the  damage  to  which 
he  brings  trespass  <7e  bonls  asporitntis,  replevin,  trover,  or  an 
action  for  money  had  and  received  where  the  property  has  been 
sold.  On  the  same  principle,  the  court  in  Seibert  v.  M'Henry  held, 
that  replevin  cannot  be  maintained  in  the  name  of  husband  and 
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wife,  to  recover  chattels,  the  property  of  the  wife  before  marriage, 
unlawfully  taken  afterwards.  The  action  must  be  in  the  name  of 
the  husband  alone.  It  was  also  decided  there  that  the  plea  of  pro- 
perty does  not  admit  the  plaintiffs  right  to  sue,  and  that  the 
objection  may  be  taken  at  the  trial,  and  need  not  be  pleaded  in 
abatement.  The  principles  of  that  case  apply  with  great  force  to 
the  present. 

Judgement  reversed. 


Romig's  Appeal. 

The  orphans'  court  cannot  exercise  jurisdiction  upon  a  petition  for  a  writ  of 
partition  and  valuation  of  an  estate,  of  which  the  intestate  was  a  tenant  in  com- 
mon with  another  person  at  the  time  of  his  death.  And  if  any  portion  of  his 
estate  thus  held,  be  included  in  the  proceedings,  it  vitiates  the  whole,  although 
the  other  tenant  in  common  assents  to  it. 

APPEAL  by  John  Romig  and  David  Romig,  intermarried  with 
two  of  the  daughters  of  Philip  Rudy,  deceased,  from  the  decree 
of  the  orphans'  court  of  Union  county,  confirming  the  proceedings 
upon  a  proceeding  by  writ  of  partition  and  valuation  of  the  real 
estate  of  the  said  deceased. 

In  the  petition  presented  to  the  court  for  the  writ  of  partition  and 
valuation,  it  was  set  out  that  the  said  Philip  Rudy,  deceased,  died 
seised  of  several  tracts  of  land,  and  also  "  an  undivided  moiety  of 
a  tract  of  land  containing  three  acres."  This  tract  he  held  as 
tenant  in  common  with  Michael  Obermyer,  who,  upon  the  writ  of 
partition,  after  it  went  into  the  hands  of  the  sheriff'  for  execution, 
made  an  endorsement,  "agreeing  that  the  jury  of  inquest  may 
divide  and  appraise  the  whole/' 

The  inquisition  was  held,  the  land  appraised  and  awarded  by 
the  court  to  one  of  the  heirs,  who  entered  into  recognizances  for  the 
payment  of  the  shares  of  the  other  heirs. 

Donnel,  for  appellants,  cited  3  Penn.  Rep.  507;  Str.  Purd.  785, 
sects.  36,  38,  39,  40. 

* 
Merrill,  for  appellees. 

PER  CURIAM. — Of  a  part  of  the  premises  named  in  the  writ  and 
inquisition,  the  orphans'  court  had  not  jurisdiction.  The  proper 
course,  to  divide  the  estate  of  an  intestate  tenant  in  common,  was 
pointed  out  in  Feather  v.  Strohcecker,  3  Penn.  Rep.  505,  and  ought 
to  have  been  pursued  here;  for  the  consent  of  the  other  tenant  in 
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common  could  not  give  the  orphans' court  a  jurisdiction  which  the 
legislature  had  withheld  from  it.     As  then  we  cannot  quash  the 
writ  and  inquisition  in  part,  the  whole  must  be  quashed. 
Proceedings  quashed. 


Snyder  against  Markel. 

Under  the  provisions  of  the  act  of  the  1st  of  April  1811,  the  orphans'  court 
were  not  authorized  to  grant  an  order  for  the  sale  of  the  real  estate  of  deceased, 
for  the  payment  of  debts,  until  after  the  settlement  of  a  final  administration 
account  of  the  personal  assets  hy  the  executors  or  administrators:  but  if  such 
order  be  granted,  and  the  sale  made  and  finally  confirmed,  it  vests  a  good  title 
in  the  purchaser;  and  the  validity  of  the  proceedings  of  the  orphans'  court  can- 
not be  inquired  into  collaterally. 

ERHOR  to  the  common  pleas  of  Northumberland  county. 

Joseph  B.  Snyder  and  John  P.  Snyder  against  John  Markel. 
Ejectment  for  a  house  and  lot  in  Milton. 

John  A.  Snyder,  the  father  of  the  plaintiffs,  died  seised  of  the  lot 
in  controversy,  having  first  made  a  will,  by  which  he  devised  it  to 
the  plaintiffs,  and  appointed  Joseph  Bound,  Adam  Steitzel  and 
Philip  H.  Snyder,  his  executors.  In  1818,  these  executors  petitioned 
the  orphans'  court  to  grant  them  an  order  for  the  sale  of  the  real 
estate  of  the  testator,  including  the  house  and  lot  in  dispute,  for  the 
payment  of  debts.  Annexed  to  their  petition  was  this  statement: 

"Estate  of  John  A.  Snyder,  deceased,  Dr. 
Amount  of  debts  paid  by  executors,  -    $10,500 

Do.      of  debts  yet  due,  -  11,500 

$22,000 
Cr.  estate  by  amount  of  inventory,          -        -      19,000 

$3,000 

The  court  granted  the  order  and  the  sale  was  made,  returned 
and  confirmed,  to  Solomon  Ludwig.  Under  this  title  the  defendant 
claimed.  There  was  proof  of  fraud  in  the  making  of  the  sale  on 
the  part  of  the  executors,  out  of  which  two  questions  arose: 
Whether  the  orphans'  court  had  jurisdiction  of  the  subject  before  a 
final  administration  account  of  the  personal  assets  had  been  settled? 
And  whether  the  defendant,  being  an  innocent  purchaser,  without 
notice  of  the  fraud,  would  be  affected  by  it  ? 

Lewis,  president,  ruled  both  these  points  for  the  defendant,  on 
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the  ground  that  the  validity  of  the  decree  of  the  orphans' court  was 
not  the  subject  of  a  collateral  inquiry,  and  that  the  defendant  pur- 
chased upon  the  faith  of  it,  and  without  notice  of  the  fraud. 

Donnet,  for  plaintiff  in  erro^  cited  the  act  of  1st  of  April  1811, 
4  Rawle  174;  6  Walls  294;  2  Stark.  Ev.SQ5;  1  Penn.  Rep.  251; 
3  Cowen  206;  2  Peters  163;  7  Serg.  $•  Rawle  172;  2  Sinn.  92. 

Hepburn,  for  defendant  in  error,  cited  3  Serg.  <$«  Raivle  234;  4 
Dull.  451;  6  Binn.  496;  12  Serg.  $  Rawle  171;  11  Serg.  £  /?<m>/e 
432. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Both  parties  on  the  trial  derived  their  claim  to  the 
land  in  controversy,  from  John  A.  Snyder,  who  died  seised  of  a  fee 
simple  estate  therein.  The  plaintiffs  claimed  as  the  devisees  of 
John  A.  Snyder,  and  the  defendant  derived  his  claim  to  the  land 
from  Solomon  Ludwig,  who  bought  it  at  a  sale  thereof  made  by  the 
executors  of  John  A.  Snyder,  under  a  decree  of  the  orphans'  court, 
of  the  county  in  which  the  land  is  situate.  The  only  question  ne- 
cessary to  be  decided  is,  had  the  orphans'  court  jurisdiction  over  the 
subject  in  the  way  it  was  presented  to  them,  and  were  they  autho- 
rized to  make  the  order  of  sale?  The  act  of  the  1st  of  April  181 1, 
after  reciting,  that  "  it  frequently  happens  that  on  the  final  settle- 
ment of  the  accounts  of  the  estates  of  testates  and  intestates,  the 
personal  assets  are  found  to  be  deficient,  and  the  balance  is  decreed 
to  be  and  remain  chargeable  on  the  real  estate  of  the  testator  or  in- 
testate" enacts  "in  all  cases  after  the  final  settlement  of  an  admin- 
istration account  in  the  orphans'  court,  if  it  shall  appear  that  there 
are  not  sufficient  assets  to  pay  and  satisfy  the  balance  appearing  to 
be  due  and  owing  from  the  estate  of  the  deceased,  it  shall  be  lawful 
for  the  said  court,  on  the  application  of  the  executors  or  administra- 
tors, or  any  others  interested  therein,  to  make  an  order  that  so 
much  of  the  real  estate  of  which  the  deceased  was  seised  or  pos- 
sessed at  the  time  of  his  decease,  shall  be  sold  by  the  executors  or 
administrators,  as  in  the  judgment  of  the  court  shall  be  sufficient  to 
satisfy  such  balance."  The  objection  here  is,  that  there  was  no 
final  settlement  made  by  the  executors  of  the  testator,  of  their  ad- 
ministration account,  previously  to  the  sale  and  the  decree  of  the 
orphans'  court,  under  which  it  was  made;  and  of  course  it  could 
not  appear  from  such  account  that  there  were  not  sufficient  assets 
to  pay  the  debts,  or  that  any  balance  thereof  remained  unpaid  for 
want  of  assets,  which  was  indispensably  necessary  in  order  to  give 
the  orphans'  court  cognizance  of  the  matter,  so  as  to  make  an  order 
for  the  sale.  It  is  obvious  from  the  terms  of  the  act,  that  the  legis- 
lature were  solicitous  to  make  provision  for  the  payment  of  the 
debts  of  deceased  persons  out  of  their  real  estates,  when  it  appeared 
that  the  personal  assets  were  all  exhausted  and  proved  insufficient 
VIH. — 2  L 


418  SUPREME  COURT  [Sunbury 

[Snydcr  v.  Market.] 

for  that  purpose.  They,  however,  as  it  would  seem,  were  also 
desirous,  at  the  same  time,  that  the  real  estate  should  not  he  sold, 
except  where  the  personal  assets  were  insufficient  to  pay  the  debts, 
and  then  only  so  much  of  it  as  should  be  sufficient  to  pay  the  ba- 
lance of  the  debts  remaining  unpaid  after  an  appropriation  of  all  the 
personal  assets  to  the  discharge  thereof.  With  a  view,  then,  that 
this  might  be  made  to  appear  to  the  court,  before  any  order  for  a 
sale  of  the  real  estate  or  any  portion  of  it  should  be  made,  a  final 
settlement  of  the  account  of  the  assets  of  the  testator  or  intestate 
was  required  to  be  made  by  ihe  executors  or  administrators. 
This  seems  to  be  the  mode  directed  by  the  act,  for  satisfying  the 
court  that  a  sale  of  the  real  estate  is  requisite  in  order  to  pay  the 
balance  therein  stated,  of  the  debts  of  the  deceased,  remaining  still 
unpaid  for  want  of  assets.  The  orphans'  court  is  a  court  of  record 
in  this  state,  and  has  a  very  general,  and  indeed  exclusive  jurisdic- 
tion over  the  estates  of  deceased  persons,  .and  can  by  no  means  be 
considered  a  court  of  inferior  jurisdiction,  and  therefore  bound  to 
observe  and  adhere  to  the  letter  of  the  statute,  in  all  its  judicial 
proceedings,  or  otherwise  the  judgments  or  decrees  made  therein, 
will  be  considered  coram  non  judice.  Mr.  Justice  Duncan,  in  de- 
livering the  opinion  of  this  court,  in  M'Pherson  v.  CunlifT,  11  Serg. 
<§•  Ruiv/e  429,  in  order  to  show  that  a  sentence  or  decree  of  the 
orphans'  court  is  conclusive,  applies  to  it,  the  general  rule  of  our 
law,  "that  where  any  matter  belongs  to  the  jurisdiction  of  one 
court  so  peculiarly,  that  other  courts  can  only  take  cognizance  of 
the  same  subject,  incidentally  and  indirectly,  the  latter  are  bound  by 
the  sentence  of  the  former,  and  must  give  credit  to  it."  Had  it  not 
been  for  the  principle  of  this  rule,  and  the  application  of  it  to  that 
case,  it  would  have  been  difficult,  if  not  impossible,  to  have  sus- 
tained the  decree  of  the  orphans'  court,  and  the  sale  of  the  property 
in  question,  in  that  case  made  under  it.  It  was  made  under  the 
authority  of  the  19th  and  20th  sections  of  the  act  of  the  19th  of 
April  1794,  which  authorised  the  orphans'  court,  in  case  of  an  in- 
testate debtor,  dying  seised  of  lands  or  tenements,  and  leaving  law- 
ful issue,  but  not  personal  estate  sufficient  to  pay  his  debts  and 
maintain  his  children,  upon  the  administrator's  exhibiting  a  true  and 
perfect  inventory,  and  a  conscionable  appraisement  of  all  the  intes- 
tate's personal  estate  whatsoever,  as  also  a  just  and  true  account, 
upon  his  solemn  oath  or  affirmation,  of  all  the  intestate's  debts, 
which  shall  then  have  come  to  his  knowledge, and  upon  itsappear- 
ing  to  the  court  that  the  intestate's  personal  estate  would  not  be 
sufficient  to  pay  the  debts  and  maintain  the  children,  until  the  eldest 
of  them  should  attain  to  the  age  of  twenty-one  years,  or  to  put  them 
out  to  be  apprentices,  and  to  teach  them  to  read  and  wri:e,  then, 
and  in  every  such  case,  and  not  otherwise,  to  allow  the  administra- 
tor to  make  public  sale  of  so  much  of  the  lands,  as  the  said  or- 
phans' court,  upon  the  best  computation  they  could  make  of  the 
value  thereof,  should  judge  necessary  for  the  purposes  aforesaid. 
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Although  the  act  of  1794,  in  order  to  authorise  the  orphans'  court 
to  decree  a  sale,  required  that  there  should  be  lawful  issue  of  the 
deceased  in  their  minority,  an  appraisement  of  the  personal  estate, 
and  an  account  upon  oath  or  affirmation  of  all  the  intestate's  debts 
exhibited;  yet  the  sale  was  decreed  in  M'Pherson  v.  CunlirT.  with- 
out any  of  those  things  having  existed  or  been  done,  and  held  good. 
M'Pherson  v.  Cunliff,  as  well  as  many  other  cases,  establishes  be- 
yond all  controversy,  that  it  is  not  the  kind  of  proof  directed  to  be 
given  by  the  act  of  assembly  to  the  court,  for  the  purpose  of  show- 
ing that  according  to  its  pro  visions,  there  ought  to  be  a  sale  of  either 
a  part  or  the  whole  of  the  real  estate,  which  gives  the  court  juris- 
diction over  the  subject,  and  makes  the  decree  binding,  and  the  sale 
under  it  valid.  It  is  a  proceeding  in  rem,  and  it  seems  to  be  the 
condition  of  the  estate,  which  brings  it  within  the  jurisdiction  of  the 
court.  Under  the  act  of  1794,  the  late  owners  having  died  seised 
of  the  estate  and  intestate,  was  all  that  was  requisite  in  order  to 
give  the  orphans'  court  cognizance  of  an  application  for  the  sale  of 
it,  11  Serg.  4*  Rawle,  430;  and  under  the  act  of  181 1,  the  orphans' 
court  has  jurisdiction  given  to  it  over  the  estate  where  the  owner 
has  died  testate  as  well  as  intestate.  This  latter  act  has  directed, 
as  we  have  seen,  that,  before  an  application  shall  be  made  for  a  sale 
of  the  real  estate  to  be  made  for  the  purpose  therein  mentioned, 
a  final  settlement  of  the  administration  account  of  the  assets  of 
the  deceased,  shall  be  made  in  the  orphans'  court,  in  order,  as  it 
is  obvious,  that  the  court  may  judge  whether  there  be  a  call  for  it 
or  not.  But  this  court  having  exclusive  jurisdiction  of  the  matter, 
is  to  judge  whether  such  account  has  been  settled  or  not,  as  often 
as  an  application  shall  be  made  under  the  latter  act  for  a  sale  of  the 
real  estate,  and  their  decision  thereupon,  whatever  it  may  be,  ac- 
cording to  the  rule  laid  down  above,  will  be  conclusive,  unless  ap- 
pealed from;  and,  though  erroneous,  cannot  be  set  aside  or  avoided 
in  any  collateral  suit  or  proceeding.  The  acts  of  1794  and  1811, 
are  in  part  ma/eria;a\\d  the  court  that  is  to  act  under  either  being 
the  same,  the  principle  by  which  the  jurisdiction  of  the  court  is  to 
be  tested,  must  be  the  same  in  both  In  this  case,  the  executors 
upon  applying  for  the  sale,  exhibited  a  statement  in  writing  signed 
and  sworn  to  by  them,  showing  the  amount  of  the  persona!  assets, 
and  what  had  been  paid  by  them  in  discharge  of  debts  due  from 
the  deceased;  and  showing  also  a  balance  of  the  debts  remaining, 
after  all  the  assets  should  be  applied  to  the  payment  of  them,  of 
three  thousand  dollars  Had  an  appeal  been  taken  from  the  decree 
of  sale,  founded  upon  this  exhibit,  to  this  court,  which  would  have 
brought  the  question  of  its  sufficiency  directly  before  us,  it  most 
probably  would  have  been  held  insufficient,  and  the  decree  of  the 
orphans'  court  reversed  upon  that  ground.  But  in  this  collateral 
suit  such  questions  cannot  be  raised.  The  orphans'  court  having 
jurisdiction  over  the  subject-matter  of  the  decree,  though  we  think 
it  was  obtained  upon  evidence  far  from  being  as  satisfactory,  and 
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as  well  adapted,  to  guard  against  doing  injustice  to  the  devisees  or 
owners  of  the  real  estate,  as  a  final  settlement  of  the  administration 
account  would  have  been,  it  must  be  considered  conclusive.  It  is 
much  to  be  regretted,  however,  that  decrees  should  be  mode,  au- 
thorizing the  sale  of  real  estate,  without  paying  particular  attention 
to  the  directions  of  the  acts  of  assembly  made  in  such  cases,  because 
great  injury  frequently  arises  by  departing  from  them.  Arid  it  is 
painful  to  witness  it  without  being  able  to  extend  the  least  relief. 
Judgment  affirmed. 


Silverwood  against  Bellas. 

If,  after  foreign  attachment  laid,  the  garnishee  receives  money  for  the  special 
purpose  of  paying  it  to  the  debtor,  and  does  so  pay  it,  he  is  liable  to  account 
therefor  to  the  attaching  creditor. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

Hugh  Bellas  against  David  Richardson,  with  notice  to  William 
Silverwood.  Foreign  attachment.  Upon  interrogatories  filed  by 
the  plaintiff,  the  defendant,  among  other  things,  answered: 

"  That  on  the  23d  day  of  April  1834,  he  received  the  sum  of  145 
dollars  20  cents,  being  the  amount  of  a  judgment  in  favour  of  David 
Richardson  against  John  Pensyl,  in  the  court  of  common  pleas  of 
the  county  of  Northumberland,  which  had  been  collected  by  virtue 
of  legal  process  by  Charles  G.  Donnel,  attorney  for  the  said  David 
Richardson;  which  money  was  delivered  to  the  said  defendant  by 
the  said  Charles  G.  Donnel,  in  the  special  trust  that  the  said  defen- 
dant should  deliver  the  same  into  the  hands  of  the  said  David  Rich- 
ardson; and  that  the  said  defendant,  in  pursuance  of  the  said  special 
trust,  carried  the  said  sum  to  the  said  Richardson  and  delivered  the 
identical  money  to  him." 

To  this  answer  the  defendant  demurred,  and  the  question  argued 
was  whether  the  said  garnishee  was  accountable,  under  the  cir- 
cumstances stated,  to  the  plaintiff  for  the  amount  of  the  money  thus 
received  and  paid  over  by  him. 

The  court  below  (Lewis,  president)  was  of  opinion  that  he  was 
liable,  and  rendered  a  judgment  for  the  plaintiff  for  that  amount. 

Donnel  and  Greenough,  for  plaintiff  in  error,  cited  Com.  Dig. 
717;  1  Dull.  380. 

Bellas,  contra,  cited  Serg.  on  Att.  104-5. 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — By  the  provisions  of  the  act  of  1705,  goods  or 
effects  which  come  to  the  hands  of  the  garnishee  after  the  attach- 
ment is  served,  are  liable  upon  that  attachment.  It  enacts  that  if 
the  garnishee  plead  he  had  no  goods  or  effects  in  his  hands  at  the 
time  of  the  attachment,  or  at  any  time  nfter,  and  the  plaintiff  prove 
the  contrary,  the  jury  shall  find  for  the  plaintiff.  By  the  act  of 
1789,  the  garnishee  may  be  compelled  to  answer  interrogatories 
touching  the  goods  and  moneys,  &c.,  of  the  defendant  in  his  posses- 
sion, or  due  and  owing  at  the  lime  of  the  service  of  such  writ  of 
attachment,  or  at  any  other  time.  The  rule  is  the  same  under  the 
custom  of  London,  from  which  our  acts  of  assembly  were  borrow- 
ed; this  liability  being  limited,  however,  to  the  time  of  the  plea 
pleaded.  In  Taylor  v.  Gardner,  Serg.  on  J$tt.  104,  Judge  Washing- 
ton enforced  the  strict  language  of  the  act  in  a  case  attended  with 
circumstances  which  were  peculiarly  strong  in  favour  of  the  gar- 
nishee. In  the  present  case,  the  attachment  was  laid  in  the  hands 
of  the  garnishee,  prior  to  April  term  1831;  the  money  came  to  his 
hands  on  the  23d  of  April  1834,  and  the  fieri  facias  against  the 
garnishees  did  not  issue  till  the  year  1836. '  It  is  clear,  therefore, 
that  it  falls  within  the  scope  of  the  act  of  1705  and  its  supplements. 

The  money  which  thus  came  to  the  defendant's  hands  on  the 
23d  of  April  1834,  was  delivered  to  him  by  Mr  Donnell,  under  the 
special  trust  to  deliver  it  over  to  Richardson,  which  he  accordingly 
did.  It  has  been  strenuously  insisted  that,  under  these  circum- 
stances, the  money  was  not  liable  to  attachment  in  the  hands  of 
Silverwood,  the  garnishee,  he  being  a  mere  messenger  or  carrier 
of  the  money,  and  not  having  any  kind  of  property  in  it.  But  we 
can  see  nothing  that  distinguishes  this  from  every  other  case  in 
which  a  person  has  money  in  his  hands  belonging  to  another,  or 
in  trust  to  deliver  it  over  to  that  person.  When  once  received  by 
Silverwood,  it  became  a  debt  or  duty  from  him  to  Richardson,  for 
which  a  suit  would  have  been  maintained  by  Richardson  and  the 
money  recovered,  were  it  not  that  the  attachment  had  been  laid  in 
the  defendant's  hands,  which  was  a  lien  upon  it,  and  constituted  a 
legal  restraint  from  paying  it  over.  His  doing  so  afterwards  was 
at  his  own  risk.  It  is  clear  that  Silverwood,  having  lawfully  re- 
ceived the  money,  had  a  qualified  property  in  it  while  in  his  hands, 
such  as  every  bailee,  depositary  or  trustee  has.  He  could  in  no 
point  of  view  be  considered  as  a  common  carrier,  even  if  such  car- 
rier has,  in  this  state,  any  privilege  exempting  him  from  liability  to 
foreign  attachment  under  our  acts  of  assembly,  which  may  well  be 
questioned. 

Judgment  affirmed. 
VHI. — 2  L* 


r-    IM      •: 
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Baird  against  Lent. 

A  vendee,  by  articles  of  agreement,  without  the  payment  of  any  purchase- 
money,  has  an  interest  in  his  bargain,  enhanced  by  expenditure  in  improvements, 
which  is  the  subject  of  lien,  levy  and  sale  by  the  sheriff.  But  a  levy  and  sale  of 
such  an  interest  without  inquisition,  or  a  waiver  of  it,  is  absolutely  void. 

ERROR  to  the  common  pleas  of  Bradford  county. 

Eli  Baird  against  Tobias  Lent.  Ejectment  for  a  tract  of  land,  in 
which  the  following  facts  were  stated  to  be  considered  in  the  nature 
of  a  special  verdict. 

Rolliri  Wheeler  contracted  with  V.  Le  Ray  de  Chaumont,  by 
articles  of  agreement  by  which  the  said  Wheeler  agreed  to  pay  the 
said  Le  Ray  a  stipulated  sum  in  yearly  payments,  on  the  payment 
of  which  the  said  V.  Le  Ray  was  to  make  a  deed  of  conveyance  to 
said  Wheeler  of  the  premises.  In  pursuance  of  the  contract,  Wheeler 
went  into  possession  of  the  land,  and  cleared  thirty  acres,  and  fenced 
and  cultivated  the  same;  built  a  log  house  and  framed  barn  and 
stable,  and  set  out  an  orchard  upon  the  premises.  He  paid  no  part 
of  the  purchase-money  to  Le  Ray,  the  payments  all  having  be- 
come due.  After  the  21st  of  March  1837,  Wheeler  sold  his  interest 
in  the  premises  by  assignment,  on  the  back  of  ihe  article  from  Le 
Ray,  to  Tobias  Lent,  for  a  consideration  then  paid  him  by  said 
Lent;  that  after  said  purchase  by  Lent,  of  Wheeler, and  before  the 
sale,  hereafter  mentioned,  made  of  the  premises  by  the  sheriff  to 
Eli  Baird,  the  said  Tobias  Lent  purchased  the  legal  title  to  the  land 
of  V.  Le  Ray  de  Chaumont.  who,  by  deed  dated  the  1st  of  April 
1837,  conveyed  the  said  premises  to  said  Lent,  who  gave  his  bond 
and  mortgage  to  Le  Ray  for  the  purchase-money,  of  which  sale  to 
Lent  by  Le  Ray,  the  said  Eli  Baird  had  notice  at  the  time  of  the 
sale  by  the  sheriff  to  him.  Lent  was  in  possession  of  the  premises 
at  the  time  of  the  sale  by  the  sheriff.  On  the  21st  of  March  1837, 
judgment  was  entered  by  the  court  of  common  pleas  of  Bradford 
county,  in  favour  of  Eli  Baird  against  Rollin  Wheeler,  for  76  dol- 
lars 67  cents,  debt,  and  4  dollars  12  cents  costs.  Fieri  facias  No. 
83,  December  term  1837,  issued  and  returned  by  the  sheriff  that  he 
had  levied  on  a  tract  of  land  containing  100  acres  more  or  less,  30 
acres  improved,  &c.,  (being  the  land  now  in  question,)  and  that  he 
had,  after  due  notice,  sold  the  same  to  Eli  Baird,  Dec.  11,  1S37,  for 
the  sum  of  December  12,  1S37,  Guy  Toza,  sheriff, 

executed  and  acknowledged  a  deed  of  the  premises  to  Eli  Baird. 
No  inquisition,  or  waiver  of  inquisition,  was  had.  On  the  above 
facts,  if  the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to 
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recover,  then  judgment  to  be  entered  for  the  plaintiff,  with  costs, 
but  should  the  court  be  of  opinion,  on  the  above  facts,  that  the 
plaintiff  is  not  entitled  to  recover,  then  judgment  to  be  entered  for 
defendant,  with  costs,  with  leave  to  either  party  to  remove,  by  writ 
of  error  to  Supreme  Court. 

The  court  below  rendered  a  judgment  for  the  defendant. 

Overlon,  for  plaintiff  in  error,  on  the  subject  of  the  want  of  an 
inquisition,  cited  the  act  of  the  16th  of  June  1836,  sect.  44;  1  Rawle 
223;  4  Watts  376;  16  Serg.  $  Rawle  166;  3  Watts  223. 

Williston  and  Elwell,  contra,  cited  4  Yeates  108,  212;  2  fiinn. 
80;  4  Watts  285;  8  Serg.  $  Rawle  507. 

PER  CURIAM. — A  vendee  by  articles  of  agreement,  has  no  equity 
against  his  vendor  beyond  the  amount  of  the  paid  purchase-money; 
but  against  every  one  else  he  has  an  interest  in  the  bargain,  en- 
hanced, perhaps,  by  expenditure  in  improvements,  which  is  a 
valuable  one,  and  which,  being  direct  instead  of  incidental,  may, 
according  to  Morrow  v.  Brenizer,  be  bound  by  a  judgment.  The 
very  right  which  he  has  to  call  for  a  conveyance  on  payment  of 
purchase-money,  or  on  other  performance  of  his  stipulations,  would 
pass  by  his  conveyance,  and  it  is  therefore  inherent  in  the  land. 
But  if  it  would  pass  by  his  voluntary  conveyance,  it  would  pass 
by  a  sale  on  a  judgment;  and  if  it  would  thus  pass  against  himself, 
it  would  consequently  pass  against  his  vendee  by  conveyance,  sub- 
sequent to  the  judgment,  who  stands  in  his  place.  Nevertheless,  as 
there  was  neither  inquisition  nor  waiver  of  it,  in  this  instance,  the 
sheriff's  deed  is  void.  We  regret  to  learn  that  it  is  not  unusual  in 
some  of  the  northern  counties,  to  sell  land  on  a  fieri  facias,  as  the 
practice  must  lead  to  great  insecurity  of  title,  being  in  plain  disre- 
gard of  the  law. 

Judgment  affirmed. 
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Gallup  against  Reynolds. 

Upon  a  rule  to  show  cause  why  a  judgment  should  not  be  opened,  and  de- 
fendant let  into  a  defence,  the  parties  entered  into  an  agreement  to  refer  the  case 
to  arbitrators  "  whose  award  should  be  final,  and  upon  which  execution  might 
issue.  Held,  that  an  award  made  and  filed  under  such  agreement,  does  not  require 
the  sanction  of  the  court,  or  any  other  formality,  in  order  to  entitle  the  plaintiff 
to  an  execution  upon  it. 

The  proper  practice  is  to  try  the  validity  of  a  judgment  by  a  collateral  issue; 
but  pretermitted  matter  of  defence  shall  be  tried  by  an  issue  in  the  case  itself. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

In  this  case,  a  judgment  was  originally  entered  by  Chauncey  A. 
Reynolds  against  Juries  D.  Gallup,  for  the  sum  of  2100  dollars 
upon  a  judgment  bond  in  the  usual  form,  with  a  warrant  of  attor- 
ney contained  therein,  upon  which  a  fieri  facias  issued  to  August 
term  18  J2,  No.  48. 

January  17,  1833,  the  defendant  in  said  judgment  filed  an  affi- 
davit, laying  grounds  for  a  rule  upon  the  plaintiff,  to  show  cause 
why  the  judgment  should  not  be  opened,  and  defendant  let  into  a 
defence;  which  rule  was  thereupon  granted  by  the  court. 

July  13,  1833,  and  pending  said  rule,  the  parties  entered  into  the 
following  agreement,  to  wit: 

"  Whereas,  sundry  disputes,  claims,  controversies,  and  differences 
exist  between  the  above  named  parties,  as  to  the  amount  of  moneys 
now  legally  and  justly  due  on  the  said  judgment;  and  as  to  the 
payment  and  just  defences  of  the  defendant:  Now,  therefore,  to 
settle  and  adjust  the  same,  and  all  claims  between  the  parties,  and 
ascertain  the  amount  due  on  said  judgment,  and  the  respective 
claims  of  the  parties,  we  agree  to  leave  the  same  to  the  final  award 
and  arbitrament  of  Benjamin  Dorrance,  Thomas  Pringle,  and  John 
Smith  of  Plymouth,  who  are  to  meet  at  the  house  of  Joseph  L. 
Worthington,  in  Plymouth,  on  Tuesday  the  30th  of  July,  instant, 
at  one  o'clock,  P.  JVI.,  and  examine  the  proofs  and  allegations  of 
the  parties,  and  make  an  award  and  ascertain  the  sum  to  be  paid 
on  said  judgment;  and  when  so  ascertained  by  said  award,  execu- 
tion may  immediately  issue  for  the  said  sum  and  costs;  and  in  the 
meantime  the  judgment  shall  remain  a  lien  on  the  property  of  the 
said  Gallup.  The  award  by  a  majority  to  be  final,  and  conclude 
the  parties.  And  further,  the  parties  bind  themselves  each  to  the 
other  in  the  sum  of  two  thousand  dollars,  to  abide  by,  perform,  and 
fulfil  the  said  award,  so  to  be  made  by  the  said  referees  as  afore- 
said, or  by  a  majority  of  them.  Witness,  the  hands  and  seals  of 
the  parties,"  &c. 
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"  After  sundry  adjournments,  and  the  previous  substitution  of 
Joseph  Wright  in  the  place  of  John  Smith,  by  consent  of  the  parties, 
arbitrators  met  at  Joseph  L.  Worthington's,  in  Plymouth,  this  27th 
of  March  1834,  and  after  being  duly  sworn,  and  hearing  the  proofs 
and  allegations  of  the  parties,  we  award  for  the  plaintiff  the  sum 
of  seventeen  hundred  dollars.  Witness,  the  hands  and  seals  the 
27th  of  March  1834." 

Which  award  was  filed  of  record,  and  executions  issued  upon  it, 
and  the  real  estate  of  the  defendant  was  levied,  condemned,  sold, 
and  conveyed  to  the  plaintiff. 

The  plaintiff  assigned  the  following  errors: 

1.  The  award  or  report  of  the  referees  was  not  read  in  open 
court  by  the  prothonotary,  as  required  by  the  rules  of  court  adopted 
in  the  1 1th  judicial  district,  nor  was  it  read  at  any  subsequent  time. 

2.  The  award  or  report  of  the  referees  was  never  approved  of 
by  the  court,  according  to  the  requisition  of  the  act  of  assembly, 
passed  in  1705. 

3.  There  was  no  judgment  entered  upon  said  award  at  any  time, 
either  by  the  court  or  the  prothonotary. 

4.  The  execution,  in  consequence  of  the  above  errors,  was  ille- 
gally issued,  and  the  subsequent  proceedings  thereon  are  void. 

Kidder  and  Greenoitgh,  for  plaintiff  in  error,  cited  5  Serg.  8f 
Rawle  51;  1  Serg.  $>  Rawle  24;  1  Ball.  314;  1  Serg.  $  Rawle 
209;  3  Watts  29;  5  Binn.  387. 

Woodward  and  Wright^  contra,  cited  6  Binn.  37. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  practice  of  opening  a  judgment  entered  on 
warrant  of  attorney  to  let  in  a  defence  specially  sworn  to,  is  pecu- 
liar to  our  jurisprudence;  and  it  would  seem,  from  the  looseness 
with  which  it  has  prevailed,  that  its  nature  is  not  very  distinctly 
perceived  by  ourselves.  We  have  no  traces  of  it  in  the  English 
books;  for  where  the  warrant  has  been  procured  from  an  infant  or 
a  feme  covert;  or  for  a  usurious  consideration;  or  as  an  inducement 
to  live  in  a  state  of  prostitution;  or  to  secure  a  void  annuity,  or  the 
like;  their  practice  has  been  to  order  it  to  be  delivered  up,  and  the 
judgment,  if  one  has  been  entered  on  it,  to  be  set  aside.  Perhaps 
it  may  be  thought  that  this  is  done  upon  a  supposition  of  irregu- 
larity, but  their  practice  is  the  same  in  the  analogous  case  of  a 
regular  judgment  by  default  on  an  affidavit  of  merits.  No  instance 
can  be  found  of  a  judgment  opened,  by  an  English  court,  in  our 
sense  of  the  term;  on  the  contrary,  their  practice  is  to  award  a 
collateral  issue,  and  only  when  facts  are  alleged  to  be  in  contest, 
instead  of  an  issue  in  the  cause.  Our  practice,  however,  seems  to 
be  the  better  one,  as  it  gives  the  defendant  all  proper  advantage  of 
matter  of  original  defence,  without  loosening  the  plaintiff's  hold  on 
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the  security  gained  by  the  judgment.  Onr  remedy  also,  for  irre- 
gularity or  collusion  in  the  rendition  of  a  judgment,  is  to  overturn 
it;  but  for  pretermitted  matter  of  defence,  it  necessarily  is  to  open 
it,  for  it  is  impossible  to  say  what  may  be  found  due.  Our  prac- 
tice, therefore,  is  to  try  collusion  by  a  collateral  issue,  but  matter  of 
defence  by  an  issue  in  the  cause.  Were  this  distinction  kept  in 
view,  it  would  prevent  much  misconception  and  confusion.  In 
Kellog  v.  Kranser,  it  certainly  was  in  the  view  of  Chief  Justice 
Tilghrnan,  when  he  said:  "  I  hope  it  is  not  now  a  matter  of  doubt 
whether  a  court  of  common  pleas  can  entertain  a  motion  to  strike 
out  or  open  a  judgment  entered  on  warrant  of  attorney,  or  to  order 
a  feigned  issue  to  ascertain  necessary  facts."  Yet  it  has  not  always 
been  attended  to;  for,  though  the  bond  and  warrant  in  Whiting  v. 
Johnson,  11  Serg.  4*  Ruwle  438,  were  given  to  defraud  creditors, 
and  consequently  presented  a  case  for  a  feigned  issue  and  striking 
out,  as  the  matter  was  held  in  Gurney  v.  Langlands,  5  B.  4*  •Aid. 
330,  the  judgment  was  opened  in  the  first  instance  to  try,  in  the 
action,  what  could  not  be  tried  betwixt  the  parties.  To  open  a 
judgment,  however,  is  not  to  set  it  aside;  for  when  it  is  closed  again 
by  the  finding  of  a  sum  due,  an  execution  issues  on  it  as  if  it  had 
not  been  disturbed.  It  may  have  been  opened  on  terms;  and  it  is 
usual  to  add  a  direction  that  it  stand  as  a  security,  which,  however, 
seems  to  be  unnecessary,  as  the  opening  of  it  deprives  it  of  no 
quality  but  its  maturity  for  execution.  Now,  the  substance  of  the 
agreement  here  was,  that  the  judgment  should  be  opened  without 
waiting  for  the  decision  of  the  court  on  the  rule  to  show  cause;  and 
that  the  sum  due  should  be  ascertained  by  the  arbitrament  of  par- 
ticular men  instead  of  the  verdict  of  a  jury.  Was  there,  then,  an 
action  pending  within  the  purview  of  the  act  of  170.5?  There  was, 
strictly  speaking,  no  action  pending  then;  nor  has  there  been  since. 
The  pendency  of  the  action,  if  it  ever  had  a  beginning,  was  termi- 
nated by  the  judgment  into  which  it  instantly  passed;  and  nothing 
was  pending  by  the  agreement  but  a  subordinate  proceeding  to 
ascertain  the  sum  for  which  execution  might  issue.  Nor  would 
the  pendency  of  the  action  have  been  restored,  had  the  judgment 
been  opened  by  order  of  the  court;  for  it  would  have  remained  a 
judgment  still,  and  the  inquiry  would  still  have  been  a  subordinate 
one  to  ascertain  the  amount  due  by  the  verdict  of  a  jury — a  matter 
which  might  have  been  referred,  but  not  as  an  action  pending 
within  the  act  of  1705.  It  is  asked,  then,  to  what  statute  is  this 
species  of  arbitrament  referable?  To  no  statute.  It  is  referable 
to  the  agreement  of  the  parties  who  were  a  law  to  themselves.  It 
was  doubtless  convenient  and  useful  to  class  these  forms  of  arbi- 
tration which  were  most  commonly  in  use  and  regulated  by  the 
statute  or  the  common  law;  but  it  follows  not,  where  there  is  no 
positive  prohibition  in  the  way,  as  there  is  in  the  case  of  land  title, 
that  there  can  be  no  other  occasion  or  form  of  it  by  the  agreement 
of  parties  competent  to  settle  their  differences  in  their  own  way. 
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In  this  instance  they  might  have  fixed  the  snm  by  their  own  act; 
and  what  else  did  they,  when,  on  the  foot  of  the  maxim  that  things 
are  certain  which  can  be  made  so,  they  agreed  to  let  it  be  whatever 
should  be  named  by  the  men  designated?  If  then,  they  had  power 
to  bind  themselves,  the  terms  of  agreement  dispose  of  the  excep- 
tions at  a  breath.  Execution  was  to  issue  immediately,  and  con- 
sequently without  waiting  for  the  reading  of  the  award  required  by 
the  rule  of  court,  the  approval  required  by  the  act  of  1705,  or  the 
second  judgment  required  by  no  authority  at  all.  The  execution 
and  subsequent  proceedings  were  consequently  regular. 
Judgment  affirmed. 


Nerhooth  against  Althouse. 

If  it  be  proved  that  a  defendant  in  ejectment  went  into  possession  of  the 
land  in  controversy  under  a  contract  with  the  plaintiff,  he  will  not  be  permitted  to 
set  up  an  independent  title  to  protect  a  hostile  possession:  but  if  he  had  made  a 
contract  with  the  plaintiff  for  the  possession  and  the  title,  and,  before  he  accepted, 
either  distinctly  disavowed  both,  and  took  possession  under  what  he  supposed 
was  a  better  title,  he  will  not  be  preclu  led  from  defending  himself  under  it. 

ERROR  to  the  common  pleas  of  Union  county. 

Peter  Althouse  against  Daniel  Nerhooth.  Ejectment  for  a  tract 
of  land. 

The  facts  which  gave  rise  to  the  only  principle  decided  in  this 
cause,  are  distinctly  stated  in  the  opinion  of  the  court. 

Merril,  for  plaintiff  in  error. 

Miller,  for  defendant  in  error,  cited  6  Johns.  34. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  cause  is  presented  now  under  an  entirely 
different  aspect  from  what  it  was  when  here  before,  upon  a  former 
writ  of  error.  It  appeared  from  the  paper-book,  which  we  had 
then  of  the  case,  that  Nerhooth  had  taken  possession  of  the  land, 
under  an  agreement  made  previously  with  Althonse,  and  without 
contesting  that  fact,  offered  to  show  that  he  held  the  land  under  a 
right  or  claim  altogether  adverse  to  that  of  Althonse,  which  the 
court  below,  as  it  appeared,  permitted  him  to  do.  In  this  we  thought 
there  was  error,  and  therefore  reversed  the  judgment.  It  may  be, 
however,  that,  from  want  of  care  and  proper  attention  in  making 
the  paper-book  at  that  time,  the  case  was  not  presented  to  us 
under  the  same  view  in  which  the  court  below  had  it  before  them; 
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and  as  no  written  opinion  of  this  court  seems  to  have  been  given, 
it  is  also  most  likely  that  on  the  late  trial  of  the  cause,  some  misap- 
prehension existed  in  regard  to  the  question  which  we  had  decided. 
I  am  the  more  inclined  to  think  that  some  mistake  must  have  been 
committed,  in  stating  the  case,  because  the  court  below,  on  the  late 
trial,  seems  to  have  applied  our  decision  to  a  case  that  never  was 
before  us.  According  to  the  statement  of  the  case,  however,  as  we 
have  it  now,  the  defendant  below,  who  is  the  plaintiff  in  error  here, 
not  only  denied  his  having  gone  into  the  possession  under  Althouse, 
the  plaintiff  below,  but  offered  to  prove  that  his  possession  was 
adverse  to  Althouse  from  its  first  commencement;  and  that  although 
he  had  entered  into  a  written  agreement,  bearing  date  the  25th  day 
of  August  1834,  with  Althouse,  for  the  purchase  of  the  land,  under 
which  he  was  to  have  the  possession  of  it  delivered  to  him  by  Alt- 
house,  on  the  first  day  of  November  then  following,  yet  that  he  gave 
Allhouse,  some  two  or  three  weeks  after  the  date  of  the  agreement, 
while  Althouse  was  still  in  possession  of  the  land,  notice  that  he, 
Nerhooth,  would  not  go  into  the  possession  under  Althouse:  that 
he  afterwards,  on  the  20th  of  January  1835,  entered  into  a  written 
agreement  with  George  Weirick;  agreeing  to  unite  with  this  last 
named  person  in  procuring  a  title  to  the  land,  as  vacant,  from  the 
commonwealth;  that  in  February  1835,  he  took  possession  of  the 
land  under  this  agreement  with  Weirick,  and  on  the  23d  of  February 
1836,  obtained  a  warrant  for  it  from  the  common  wealth,  had  a  sur- 
vey made,  in  pursuance  thereof,  on  the  4th  of  May  in  the  same 
year;  and  moreover  offered  to  prove  that  Weirick  had  a  written 
agreement  with  Althouse,  dated  March  5th,  1831,  by  which  it  was 
agreed  between  Weirick  and  Althouse,  that  as  the  land  in  question 
was  believed  to  be  vacant,  the  latter  should  enter  and  make  a  settle- 
ment thereon  with  his  family,  as  soon  as  it  could  conveniently  be 
done,  for  their  joint  benefit;  and  at  their  equal  and  joint  expense, 
afterwards  procure  a  perfect  title  for  the  land  from  the  common- 
wealth. This  evidence,  however,  was  objected  to  by  the  counsel 
for  the  plaintiff  below,  and  the  court  below  being  given,  as  would 
seem,  to  understand  somehow  that  our  decision  in  the  case,  when 
here  before,  rendered  the  evidence  thus  offered  inadmissible,  rejected 
it.  The  defendant  below  having  disclaimed  taking  possession  under 
the  agreement  with  the  plaintiff  below,  and  still  refusing  to  fulfil  or 
abide  by  it,  the  latter  declared  his  determination  to  take  the  de- 
fendant at  his  word,  and  consider  the  agreement  made  between 
them  no  longer  binding  on  him,  declared  on  the  trial  that  he  brought 
this  action  to  recover  the  possession  of  the  land  as  the  absolute 
owner  of  the  whole  of  it,  seeing  Weirick,  as  well  as  the  defendant 
below,  had  forfeited  all  right  or  claim  to  it  by  their  having  com- 
bined together,  and  having  taken  from  the  state  a  warrant  for  the 
land,  leaving  the  improvement  and  settlement,  made  by  the  plain- 
tiff below,  altogether  out  of  view,  for  the  purpose  of  defrauding 
him  of  his  right  to  it.  Now  it  may  be  that  Nerhooth  and  Weirick 
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have  acted  in  such  a  manner  towards  Althouse,  as  to  preclude 
themselves,  or  either  of  them,  from  claiming  an  interest  in  the  land 
under  the  agreements  which  they  severally  made  with  him;  but 
the  counsel  for  the  plaintiff  below  was  mistaken,  if  he  supposed 
that  he  could  have  such  question  decided  in  favour  of  his  client  by 
objecting  to  and  excluding  the  evidence  offered,  which,  as  it  appears 
to  me,  could  not  have  operated  unfavourably  to  him,  unless  the 
defendant  below  had  gone  further,  and  proved  a  relinquishment  of 
all  claim,  on  the  part  of  the  plaintiff  below,  to  the  land.  Or  if  the 
counsel  for  the  plaintiff  below  conceived  that  he  was  entitled  to 
recover  back  the  possession  of  the  land,  because  the  defendant 
below  had  taken  possession  under  an  executory  contract  for  the 
purchase  of  it,  and  had,  after  obtaining  the  possession,  disclaimed 
holding  under  such  contract,  he  might  have  been  right  in  thinking 
so,  but  then,  although  he  had  given  evidence  tending  to  prove  that 
the  fact  was  so,  still  that  was  no  reason  why  the  d  fendant  below 
should  be  precluded  from  giving  evidence  going  to  disprove  the 
fact  of  his  having  taken  the  possession  of  the  land  under  such 
agreement  with  the  plaintiff  below,  by  showing,  as  he  proposed  to 
do,  that  he  had  given  the  plaintiff  notice  before  the  plaintiff  left  the 
possession,  that  he  would  not  take  the  land  at  all  under  the  agree- 
ment which  he  had  made  with  the  plaintiff;  and  that,  when  he 
did  go  into  possession,  afterwards,  it  was  under  the  agreement 
which  he  made  with  Weirick.  And  very  possibly  it  might  have 
been  requisite  to  have  gone  still  further,  in  order  to  have  satisfied 
the  jury  that  he  had  not  deceived  the  plaintiff  below  about  taking 
possession,  and  for  this  purpose,  to  have  shown  that  he  also  gave 
the  plaintiff  below  previous  notice  of  his  intention  to  take  the  pos- 
session of  the  land,  at  the  time  he  did,  under  Weirick.  It  is  clear, 
however,  that  all  the  evidence  in  relation  to  this  question  ought  to 
have  gone  to  the  jury,  as  it  was  a  question  of  fact,  and  therefore 
proper  to  be  decided  by  them  alone,  after  they  had  heard  all  the 
evidence  on  the  part  of  the  defendant  below  as  well  as  the  plaintiff. 
And  supposing  the  defendant  below  had  been  permitted  to  give  all 
his  evidence,  and  he  had  satisfied  the  jury  that  he  did  not  take  pos- 
session of  the  land  under  the  plaintiff;  then  the  plaintiff  might  have 
shown  and  relied  on  his  prior  right  to  recover  the  possession  of  the 
land  arising  from  his  settlement  and  improvements  made  upon  it 
long  before  the  commencement  of  the  title  under  which  the  de- 
fendant professed  to  claim. 

Judgment  reversed,  and  a  venire  de  nova  awarded. 


VIH. — 2  M 
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Myers  against  Myers. 

The  right  to  land  acquired  by  actual  settlement,  is  the  subject  of  lien,  levy, 
and  sale  by  the  sheriff;  and  when  sold,  the  purchaser  may  continue  and  com- 
plete the  settlement  by  a  tenant. 

ERROR  to  the  common  pleas  of  Bradford  county. 

John  Myers  and  Harvey  Kellogg  against  Henry  B.  Myers. 
Ejectment  for  a  tract  of  land.  The  proof  was,  that' an  actual  resi- 
dent settlement  had  been  made  upon  the  land  in  dispute,  by  Jere- 
miah Myers,  who  sold  to  Harman  Lovelace,  who  continued  it; 
that  a  judgment  was  obtained  against  Lovelace,  upon  which  execu- 
tion issued,  and  the  land  was  levied  and  sold  by  the  sheriff'  to  the 
plaintiffs,  who  brought  this  ejectment  to  recover  the  possession. 
And  ihe  court  below  (Herrick,  president)  charged  the  jury  that  the 
plaintiffs  were  entitled  to  recover,  although  it  appeared  they  resided 
elsewhere,  and  never  had  actual  possession  of  the  land. 

Over/on,  for  plaintiff  in  error,  cited  11  Serg.  fy  Rawle  257 '. 
Elwell  &.\\di  fVilliston,  contra,  whom  the  court  declined  to  hear. 

PBR  CTJRIAM. — The  plaintiffs  below  are  purchasers  of  an  im- 
provement right  on  a  judgment,  and  the  defendant  resists  their 
claim  to  the  possession,  because  they  reside  with  their  families 
elsewhere.  Whatever  objection  there  might  be  to  a  setilement  by 
a  tenant  nb  origine,  there  certainly  can  be  none  to  the  continuance 
of  a  settlement  by  the  tenant  of  a  purchaser  at  a  sherifPs  sale,  else 
no  creditor  could  purchase  for  his  security  without  abandoning  his 
previous  residence  and  pursuits;  nor  could  the  settler  sell  to  any 
one  who  would  not  be  willing  to  perform  the  same  condition. 
Moreover,  it  could  not  be  told  at  the  trial  that  these  plaintiffs  would 
not  perform  it,  or  what  is  much  better,  immediately  complete  the 
title  by  a  warrant  and  survey.  But  we  see  no  objection,  even  to 
the  commencement  of  an  improvement  by  an  agent,  which,  being 
consistent  with  public  policy,  seems  to  be  a  matter  between  him, 
and  his  principal.  He  might  make  the  improvement  for  his  own 
benefit,  did  he  think  proper  to  do  so;  but  agreeing  beforehand,  and 
with  his  eyes  open,  to  make  it  for  another,  it  is  difficult  to  imagine 
why  he  should  not  be  bound.  His  agreement  would  be  but  a  sale 
by  anticipation  of  the  title  to  be  acquired  by  his  act;  and  it  would 
be  one  which,  conflicting  with  no  principle  of  policy,  a  chancellor 
would  feel  himself  bound  to  enforce.  Settlement  rights  were  ori- 
ginally favoured,  not  to  prevent  monopoly— for  it  would  have  been 
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idle  to  attempt  it — but  to  bring  the  waste  land  of  the  state  into  pro- 
ductive cultivation.  It  would  be  futile  to  prevent  an  individual 
from  acquiring  more  than  one  farm  by  settlement,  and  yet  to  sanc- 
tion, as  has  been  done,  in  the  face  of  the  application  system  of  1 765, 
the  acquirement  of  any  number  of  tracts  by  locations  in  the  names 
of  fictitious  applicants.  We  have  frequently  heard  this  point 
mooted  in  private,  as  an  important  and  a  difficult  one,  but  could 
never  perceive  the  difficulty  which  was  supposed  to  be  involved  in 
it.  In  every  respect,  therefore,  the  direction  was  proper. 
Judgment  affirmed. 


Briar  Creek  Township  against  Mount  Pleasant 
Township. 

To  constitute  the  hiring  contemplated  by  the  seventeenth  section  of  the  act 
of  the  9th  of  March  1771,  to  give  a  pauper  a  legal  settlement,  it  is  not  necessary 
that  the  consideration  should  be  paid  in  money;  any  other  valuable  considera- 
tion will  suffice. 

CERTIORARI  to  the  quarter  sessions  of  Columbia  county. 

The  overseers  of  the  poor  of  Briar  Creek  township  against  the 
overseers  of  the  poor  of  Mount  Pleasant  township,  Columbia  coun- 
ty. Appeal  from  t.he  order  of  two  justices.  The  facts  are  distinctly 
stated  in  the  opinion  of  the  Court. 

Frick,  for  appellant,  cited  2  Watts  44,  342. 
Montgomery  arid  Cooper,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — A  settlement  is  gained  under  the  seventeenth 
section  of  the  act  of  the  9th  of  March  1771,  if  any  unmarried  per- 
son, not  having  children  or  a  child,  shall  be  lawfully  bound  or  hired 
as  a  servant  in  any  township,  and  shall  continue  and  abide  in  such 
service  during  one  whole  year.  The  evidence  in  the  present  case 
shows  that  the  pauper  continued  in  the  service  of  Mr  and  Mrs 
Oman,  in  Mount  Pleasant  township,  for  upwards  of  three  years; 
and  the  only  question  is  whether,  during  that  time,  she  was  hired 
as  a  servant.  Of  this  we  think  there  can  be  no  doubt.  The 
evidence  shows  that  she  was  hired  by  an  express  agreement.  To 
constitute  a  hiring,  it  is  not  necessary  that  the  consideration  should 
be  paid  in  money;  it  is  sufficient  if  other  valuable  commodities  are 
to  be  paid.  Here  it  appears  her  labour  was  not  to  be  gratuitous, 
but  was  to  be  paid  for  in  victuals  and  clothing,  whatever  she  earned. 
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This  constituted  a  contract,  for  the  breach  of  which  the  servant 
might  have  had  her  remedy  by  action.  It  is  urged  that  this  con- 
tract endured  only  two  months,  as  at  the  end  of  that  time  the  mis- 
tress ordered  her  to  go,  and  she  refused.  She,  however,  did  not 
go,  but  continued  in  the  same  capacity.  On  what  terms  did  she 
continue?  It  seems  manifest  that  as  the  master  and  mistress  did 
not  insist  upon  her  going  away,  but  kept  her  without  any  new 
contract,  she  continued  on  the  old  terms.  Their  dissatisfaction  was 
but  temporary,  and  was  waived  by  the  implied,  if  not  the  express 
agreement  of  the  parties.  The  hiring  virtually  endured  for  three 
years,  notwithstanding  the  occasional  orders  to  go.  It  is  not  neces- 
sary under  our  act  of  assembly,  (as  it  is  under  the  statute  of  3  Wil- 
liam and  Mary,  c.  11,)  that  the  hiring  should  be  for  one  year;  it  is 
sufficient  that  there  be  a  service  for  a  year  under  a  hiring.  The 
hiring  may,  in  the  first  instance,  be  indefinite — at  the  will  of  the 
parties;  and  if  neither  determine  his  will,  but  both  continue  the 
hiring  and  act  under  it  for  a  year,  the  letter  and  spirit  of  the  act 
are  complied  with.  Labour  and  services  have  been  rendered  under 
a  hiring,  as  between  master  and  servant,  and  the  township  having 
received  the  benefit  of  the  labour,  takes  with  it  the  burden  of  main- 
tenance, where  no  paramount  obligation  on  another  township  is 
made  out. 

Judgment  affirmed. 


Stark  against  Molleson. 

A  devise  of  the  whole  of  testator's  property  vests  immediately;  any  particular 
interest  given  out  of  it,  operates  by  way  of  exception. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

This  was  an  action  of  ejectment  by  Reuben  Molleson  against 
Nathaniel  Stark  and  others,  which  involved  the  construction  of  the 
will  of  Reuben  Molleson,  Sen.,  the  material  part  of  which  was  as 
follows: 

"  I  give  and  bequeath  unto  John  Molleson,  my  beloved  son,  the 
use  of  all  the  remainder  of  my  lands  which  have  not  been  be- 
queathed before.  He,  the  said  John,  is  to  maintain  George  Molle- 
son and  Rhoda  Molleson  until  each  arrives  to  the  age  of  fifteen 
years.  Also,  to  let  his  mother,  Acsa  Molleson,  have  the  one-third 
of  the  avails  of  said  farm  during  the  time  she  remains  a  widow. 
She,  the  said  Acsa,  to  have  the  privilege  of  turning  away  the  said 
John  from  working  the  farm  at  any  time  he  should  act  impru- 
dently, or  not  carry  the  said  farm  on  in  a  workmanlike  manner, 
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until  he  arrives  at  the  age  of  twenty-one  years.  When  my  be- 
loved son,  Joseph  Molleson,  arrives  at  the  age  of  twenty-one  years, 
then  this  farm  to  be  equally  divided  between  my  sons,  John  Molle- 
son and  Joseph  Molleson,  their  mother  claiming  the  one-third  of 
the  use  of  the  whole  of  said  farm  as  long  as  she  remains  a  widow. 

"  All  the  movable  property  which  belongs  to  me,  except  the 
household  furniture,  three  cows,  one  span  of  horses,  harness  for  the 
said  horses,  harrow  and  a  plough,  to  be  kept  on  the  place  for  the 
use  of  the  said  place.  When  the  said  John  arrives  to  the  age  of 
twenty-one,  the  said  horses,  harness,  and  plough  are  to  be  sold, 
and  the  avails  to  be  equally  divided  among  my  heirs.  Also,  at  the 
above  said  time,  the  said  John,  when  he  is  twenty-one  years  of 
age,  is  to  pay  over  to  his  sister,  Mary  Billings,  one  hundred  dol- 
lars, the  movable  property,  except  what  has  been  reserved  to  be 
sold  at  public  sale,  and  the  avails  to  be  paid  out  to  discharge  debts 
and  expenses,  if  any  thing  remains  to  be  equally  divided  among 
my  heirs.  The  above  said  lands,  which  I  bequeath  to  my  sons, 
John  and  Joseph,  are  to  be  held  in  fee  simple.  The  moiety  that  is 
to  be  paid  over  by  John  Molleson  aforesaid  to  Mary  Billings,  is  to 
be  paid  in  neat  stock  at  cash  price." 

Joseph,  the  devisee,  under  this  will  died  intestate,  and  without 
issue  in  his  minority;  and  the  only  question  in  the  cause  was,  whe- 
ther his  estate  was  vested  or  contingent. 

The  court  below  (Scott,  president)  charged  the  jury  that  he  took 
a  vested  estate,  which,  upon  his  death  in  his  minority  intestate, 
and  without  issue,  descended  to  his  brothers  and  sisters. 

Wright,  for  plaintiff  in  error,  cited  3  Peters  374:  3  Petersdorff 
352;  6  Petersdorff 44;  2  Cov.  $  Hughes'  Dig.  321;  3  Ruwle  489; 
2  Bl.  Comm.  163. 

Woodward,  contra,  cited  1  Dull.  129;  3  Coke  Rep.  21;  1  Burr. 
228;  6  Cum.  L.  Rep.  21;  2  Mod.  289;  Eq.  Ca.  rfb.  195. 

PER  CURIAM. — The  rule  is  as  old  as  Matthew  Manning's  case, 
thata  devise  of  the  whole  property  vests  immediately;  and  that  a  par- 
ticular interest  given  out  of  it,  operates  by  way  of  exception.  The 
testator  surely  never  contemplated  that  issue,  left  by  either  devisee 
before  the  age  of  twenty-one,  should  be  disinherited;  and  the  estate 
must  have  vested  to  preclude  the  possibility  of  it.  It  is  plain,  how- 
ever, that  the  interest  given  for  the  support  of  the  family,  was  a 
particular  one;  and  that  the  rule  operated  on  it. 

Judgment  affirmed. 

VIII. 2  M*  c 
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Bird  against  Smith. 

The  right  to  navigate  a  public  river,  transverse  or  otherwise,  is  susceptible  of 
exclusive  appropriation  only  by  grant  from  the  public  to  whom  it  belongs;  and 
we  have,  consequently,  no  such  thing  as  a  ferry  by  prescriptive  right,  or  pre- 
sumptive grant  of  exclusive  navigation  from  length  of  time.  But  the  owners  of 
the  shores  have  the  power  to  control  the  subservient  and  indispensable  right  of 
embarkation  and  landing,  even  at  the  terminus  of  a  public  road. 

The  grant  of  a  privilege  of  landing  and  embarking  ferry  boats  upon  the  land 
of  another,  may  be  presumed  from  the  use  of  it,  for  a  long  time.  And  the  ordi- 
nary and  occasional  use  of  it,  would  be  such  an  occupation  of  the  privilege  as 
would  be  noted  to  a  purchaser  of  the  land,  out  of  which  the  privilege  was  granted. 

The  grant  of  a  privilege  to  land  and  embark  ferry  boats  upon  the  land  of  ano- 
ther, which  was  held  by  a  Connecticut  title,  is  not  affected  by  a  grant  of  that 
title  from  Pennsylvania,  which  did  not  extinguish,  but  confirm  the  Connecticut 
title. 

The  lessor  of  an  easement  is  a  competent  witness  for  the  lessee  in  an  action 
brought  against  a  stranger  for  a  disturbance  of  it. 

ERROR  to  the  common  pleas  of  Lvzerne  county. 

Amos  Y.  Smith  against  Abraham  Bird.  This  was  an  action  on 
the  case  to  recover  damages  for  disturbing  the  plaintiff's  right  unin- 
terruptedly to  navigate  across  the  Susquehanua  river  at  his  ancient 
ferry.  The  plaintiff  was  a  lessee  of  Lucy  Jenkins,  and  on  the  trial 
the  lessor  was  offered  as  a  witness  by  the  plaintiff.  The  defendant 
objected  to  her  competency,  but  the  court  overruled  the  objection 
and  sealed  a  bill  of  exception. 

The  important  question  which  arose  in  the  cause,  arose  from 
exceptions  to  the  opinion  of  the  court,  which  is  here  inserted  as  a 
clear  statement  of  the  facts,  and  lucid  exposition  of  the  law,  as  de- 
livered to  the  jury: 

Jessvp,  president. — The  plaintiff  in  this  case  claims  to  be  the 
owner  of  the  exclusive  right  of  ferry  across  the  Susquehauna,  in 
this  county,  usually  known  as  Jenkins'  or  Pittston  ferry.  He  alle- 
ges that  the  defendant  has  used  this  ferry,  and  thereby  deprived 
him  of  ferriage  which  he  was  entitled  to  receive.  The  right  of  the 
defendant  to  start  from  and  land  on  the  east  side  of  the  river,  is  not 
controverted  in  this  case.  The  only  controversy  respects  the  west 
side  of  the  river,  and  the  right  of  crossing  and  landing  there. 

It  appears  by  the  evidence,  that  about  forty-six  years  ago,  Ste- 
phen and  Thomas  Jenkins,  who  were  brothers,  came  to  Wyoming 
Valley,  and  settled  upon  the  land  upon  the  west  side  of  the  river. 
That  about  that  time,  Thomas  Jenkins  established  a  ferry;  the 
landing  of  this  ferry  on  the  west  side  of  the  river  in  an  ordinary 
pitch  of  water,  was  upon  the  road  which  he  had  opened  upon  his 
own  land,  between  him  and  his  brother  Stephen.  Thomas,  it  ap- 
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pears,  owned  all  the  boats,  and  did  all  the  ferrying  for  some  time, 
landing  at  low  water  and  sometimes  at  very  high  water,  upon  Ste- 
phen's land. 

It  appears  that  prior  to  1806  or  1807,  Stephen  had,  at  times, 
claimed  to  have  a  right  to  ferry  across  the  rkver,  but  about  that  time 
a  reference  of  this  claim  and  other  matters,  was  had  between  the 
brothers,  and  from  that  time  Stephen  did  not  make  any  claim  to  the 
ferry;  Thomas  continued  to  occupy  the  ferry  until  his  death,  which 
occurred  in  1812.  By  his  will,  dated  the  23d  of  January  1812,  he 
devised  the  profits  of  the  ferry  to  his  wife,  Lucy,  during  her  widow- 
hood, and  under  the  will  she  occupied  it  until  the  26th  of  March 
18:37,  when  she  leased  it  to  the  plaintiff. 

There  are  many  other  facts  detailed  in  the  evidence  of  the  plain- 
tiff which  it  is  not  now  deemed  necessary  to  recapitulate,  further 
than  to  state,  that  prior  to  the  commencement  of  this  suit,  the  de- 
fendant appears,  by  the  evidence  of  Wayne  S wetland,  to  have 
used  this  ferry  in  transporting  one  man  and  horse  across,  and  that 
the  usual  price  of  ferriage  is  twelve  and  a  half  cents.  Until  this 
act  of  the  defendant,  there  does  not  appear  by  the  evidence  to  have 
been  any  attempt  to  interrupt  the  enjoyment  of  the  ferry  by  any 
person  since  its  first  establishment,  about  forty-six  years  ago.  Dur- 
ing all  that  time,  Thomas  Jenkins,  his  widow,  and  the  plaintiff, 
have  had  the  continued  and  uninterrupted  enjoyment  of  this  ferry. 
The  defendant  claims  to  have  the  right  of  ferry  on  the  ground 
that  he  is  the  tenant  of  Elam  Stockbridge,  who  owns  the  land  on 
the  east  side  of  the  river,  and  who  also  owns  the  landing  upon  the 
west  side,  by  virtue  of  a  conveyance  from  Peter  Polen,  who  holds 
by  deed  dated  the  15th  day  of  November  1830,  the  right  of  Ste- 
phen Jenkins. 

Under  the  facts  in  this  case,  a  number  of  legal  questions  are 
raised  by  the  counsel  of  both  parties,  upon  which  the  court  is  de- 
sired to  charge  the  jury.  And  first,  the  plaintiff's  counsel  ask  the 
court  to  charge  the  jury,  "that  if  they  believe  from  the  evidence, 
that  the  plaintiff  and  those  under  whom  he  claims,  have  exclusively 
enjoyed  the  ferry  and  the  right  of  landing  on  Stephen  Jenkins',  now 
Elam  Stockbridge's  land,  they  ought  to  presume  the  grant  of  the 
right."  To  this  the  court  answer,  that  the  uninterrupted  enjoy- 
ment of  the  right  of  landing  upon  the  land  of  Stephen  Jenkins,  for 
twenty-one  years  and  more,  is  sufficient  to  warrant  the  jury  in  pre- 
suming a  grant  of  such  right,  and  they  ought  to  presume  a  grant, 
but  they  can  only  presume  a  grant  of  that  which  has  been  so  en- 
joyed, and  should  not  extend  the  privilege  beyond  what  has  been 
the  actual  enjoyment.  In  this  case,  if  the  jury  believe  the  evidence 
to  be  as  stated  in  the  point,  that  it  has  been  an  exclusive  enjoyment, 
then  they  ought  to  presume  a  grant  of  such  exclusive  right,  but  if 
it  has  been  an  enjoyment  of  the  right  merely  without  interruption, 
then  the  grant  should  be  presumed  to  be  of  that  right  only.  There 
is  an  important  difference  between  an  exclusive  right  and  an  unin- 
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terrnpted  right.  In  the  first  case,  neither  Stephen  Jenkins,  nor  any 
persons  under  him,  could  use  (he  landing,  although  they  owned  the 
land.  In  the  latter,  they  might  use  it,  if  in  so  doing  they  did  not 
hinder  or  prevent  the  plaintiff  in  the  enjoyment  of  his  right.  The 
plaintiff's  counsel  further  asks  the  court  to  charge  the  jury,  2. 
That  the  open  and  notorious  possession  und  enjoyment  of  the  ferry 
by  the  plaintiff  or  those  under  whom  he  claims,  is  sufficient  and 
legal  notice  to  Elam  Stockbridge,  of  their  right  or  claim;  and  not 
only  to  him,  but  also  to  Peter  Polen. 

The  court  answer  to  this  that,  as  a  general  rule,  possession  of 
land  is  notice  that  those  in  possession  have  a  claim  upon  the  land, 
and  whoever  purchases  will  be  hound  by  their  claim  as  fully  as  if 
he  had  actual  notice;  and  in  this  case  the  possession  and  use  of  the 
ferry  would  be,  to  those  who  purchased  of  Stephen  Jenkins,  notice 
of  the  right  of  Thomas  Jenkins  to  land  his  boats,  when  the  state 
of  the  waters  required  it,  upon  the  land  of  Stephen;  but  would  not 
be  notice  of  the  right  to  exclude  Stephen  from  landing  on  his  own 
land.  As  in  presuming  a  grant,  the  jury  will  confine  it  to  the  right 
actually  enjoyed,  so  the  notice  will  be  limited,  as  to  bona  fide 
purchasers,  without  actual  notice  by  the  extent  of  the  possession 
actually  had  by  the  plaintiff  and  those  under  whom  he  claims.  The 
evidence  appears  chiefly  to  show  that  Thomas  and  those  claiming 
under  him  only  used  the  land  of  Stephen  at  certain  stages  of  the 
water. 

The  presumption  of  grant  and  of  the  notice  by  possession  then 
Would  be  of  the  right  to  use  it  when  the  state  of  the  waters  required. 
The  plaintiff  also  contends  that,  having  been  in  the  possession  and 
enjoyment  of  this  ferry  for  more  than  twenty-one  years,  his  title  to 
it  is  complete  by  the  operation  of  the  statute  of  limitations.  This 
the  court  thinks  is  not  correct,  for  the  mere  enjoyment  of  an  ease- 
ment, such  as  the  right  of  landing,  is  not  a  subject  of  the  statute  of 
limitations.  It  is  not  exclusive  nor  adverse. 

The  defendant  contends  that  there  can  be  no  exclusive  right  of 
ferry  over  the  Susquehanna  except  by  special  act  of  the  legislature; 
that  the  river  being  a  public  highway  is  open  to  all  the  citizens  of 
the  state  and  others  who  may  wish  to  pass  along  it,  and  that  the 
use  of  it  can  never  give  any  exclusive  right.  The  court  answers  to 
this  that  it  is  true  the  Susquehanna  river  is  a  public  highway,  but 
the  term  "ferry"  includes  not  only  the  common  right  of  all  citizens 
to  use  the  waters  of  the  river,  but  also  the  right  of  landing  upon 
both  banks.  Now,  the  riparian  owners  are  bounded  by  the  low 
water  mark,  and  he  who  owns  the  land  owns  also  the  right  of 
landing  upon  it,  and  although  there  may  be  no  exclusive  right  to 
the  use  of  the  waters  of  the  river,  yet  there  may  be  an  exclusive 
right  to  the  land  on  both  sides  down  to  low  water  mark,  and  so  an 
exclusive  right  to  a  ferry. 

It  appears  in  the  evidence  that  Thomas  and  Stephen  Jenkins 
held  their  lands  under  Connecticut  titles,  and  that,  on  the  1st  of 
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January  1808,  a  certificate  was  granted  to  Stephen  for  141  acres 
and  128  perches  of  land,  which  covers  the  land  upon  which  the 
boats  were  accustomed  to  land.  The  title  of  Stephen  was  after- 
wards vested  in  Peter  Polen,and  he  conveyed  a  small  piece  includ- 
ing a  road  with  a  right,  of  landing  upon  his  lands  to  Elam  Stock- 
bridge,  the  landlord  of  the  defendant. 

The  defendant's  counsel  insist  and  so  ask  the  court  to  charge  the 
jury,  that  whatever  grant  ot  this  right  of  ferry  might  have  been 
made  by  Stephen  to  Thomas  prior  to  the  granting  of  the  certificate, 
not  being  reserved  therein,  the  certificate  is  conclusive  against  the 
right  of  Thomas. 

The  court  think  that,  as  between  Connecticut  claimants  to  the 
same  lands,  ihe  certificate  is  conclusive,  but  that  this  principle  does 
not  apply  to  a  mere  easement  growing  out  of  the  land,  the  posses- 
sion and  enjoyment  of  which  is  not  against  the  title  of  the  owner 
of  land,  but  is  held  under  that  title. 

The  defendant  claims  as  a  bona  fide  purchaser  without  notice  of 
any  right  of  the  plaintiff  or  those  under  whom  he  claims,  and  asks 
the  court  to  charge  you,  that  if  you  believe  there  was  a  parol  grant 
of  this  rii>ht,  but  no  actual  notice  of  such  grant  given  to  him,  the 
plaintiff  cannot  recover. 

The  defendant,  or  those  under  whom  he  claims,  was  entitled 
to  either  actual  notice,  or  to  such  notice  as  possession  of  the  property 
would  give,  of  his  rights.  He  being  the  owner  of  the  land  could  not 
be  divested  as  to  the  notice  arising  from  possession.  The  court  have 
given  you  their  opinion  upon  that  subject,  in  answer  to  a  point 
proposed  by  the  plaintiff,  and  whether  Peter  Polen  had  actual  notice 
prior  to  the  purchase,  is  matter  of  fact  for  the  jury.  If  he  had,  it 
would  be  binding  upon  him. 

The  plaintiff  in  this  case  claims  damages  for  using  the  ferry  to 
which  he  has  exclusive  right,  and  if  he  be  entitled  to  recover,  it 
will  be  only  for  such  damages  as  he  sustained  at  the  commencement 
of  this  suit.  It  is  not  contended  by  him,  nor  is  there  any  evidence 
that  he  was  interrupted  in  his  use  of  the  ferry,  that  his  right  of 
landing  was  either  denied  or  hindered.  Indeed  the  question  appears 
to  be.  reduced  to  this:  Was  the  plaintiff  sole  and  exclusive-owner 
of  this  right  of  ferry? — if  so,  what  amount  of  ferriage  had  the  de- 
fendant, by  using  this  right,  prevented  him  from  receiving? 

Unless  you  are  satisfied  from  the  evidence,  of  his  exclusive  right, 
(the  defendant  having  his  own  land,  as  was  stated  by  the  witnesses,) 
the  plaintiff  will  not  be  entitled  to  recover. 

Assignment  of  errors: 

1.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
first  bill  of  exceptions. 

2.  The  court  erred  in  admitting  Eleanor  or  Lana  Jenkins  to  be 
sworn  in  chief. 

3.  The  court  erred  in  charging  the  jury  in  answer  to  the  first 
point  of  the  plaintiff,  that  if  they  believed  the  evidence  to  be  as 
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stated  in  the  point,  then  they  ought  to  presume  a  grant  of  an  exclu- 
sive right,  but  if  it  have  been  an  enjoyment  of  the  right  merely 
without  interruption,  then  the  grant  should  be  presumed  to  be  that 
right  only. 

4.  The  court  erred  in  charging  that  the  possession  and  use  of 
the  ferry  would  be,  to  those  who  purchased  of  Stephen  Jenkins, 
notice  of  the  right  of  Thomas  Jenkins  to  land  his  boats,  when  the 
state  of  the  water  required  it,  on  the  land  of  Stephen;  but  would 
not  be  notice  of  the  right  to  exclude  Stephen  from  landing  on  his 
own  laud. 

5.  The  court  erred  in  deciding  that  the  presumption  of  grant 
and  of  the  notice  by  possession  would  be  of  the  right  to  use  Ste- 
phen's land  when  the  state  of  the  waters  required  it. 

6.  The  court  erred  in  charging  the  jury  that  an  exclusive  right 
of  ferry  over  the  Susquehanna  river  might  be  acquired  by  use  and 
enjoyment. 

7.  The  court  erred  in  charging  the  jury  that  the  certificate  of 
Stephen  Jenkins  was  not  conclusive  against  Thomas,  and  those 
claiming  under  him,  as  to  all  prior  rights  in  the  land  so  certified. 

8.  The  court  erred  in  referring  to  the  jury  the  question  whether 
Peter  Polen,  prior  to  his  purchase,  had  actual  notice  of  the  rights 
claimed  under  Thomas  Jenkins,  there  being  no  evidence  on  that 
subject. 

9.  The  court  erred  in  instructing  the  jury  that  if  the  plaintiff  was 
the  sole  or  exclusive  owner  of  this  ferry,  they  might  find  damages 
against  the  defendant  to  the  amount  of  the  ferriage-money  he  had 
received  when  this  suit  was  commenced. 

Woodward,  for  plaintiff  in  error,  cited  2  Bin.  475;  14  Serg.  <$• 
Rawle  80;  3  Smith's  Laws  358;  4  Smith's  Laws  359,  484;  7 
Smith's  Laws  166;  16  Serg.  fy  Rawle  401;  10  Mass.  Rep.  70. 

Wright  and  Maxwell,  contra,  cited  9  Serg.  #  Rawle  26;  2 
Watts  38;  3  Rawle  437;  4  Serg.  fy  Rawle  174;  3  Serg.  $  Rawle 
132. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Some  of  the  points  presented  are  comparatively 
unimportant;  arid  as  it  is  intimated  that  the  cause  has  not  been 
brought  here  merely  for  reversal,  we  have  turned  our  attention 
particularly  to  those  which  involve  principles  of  right. 

Over  the  surface  of  a  public  river,  riparian  owners  have  no  pecu- 
liar right.  Such  is  the  principle  of  Carson  v.  Blazer  and  Shrunk  v . 
The  Schuylkill  Navigation  Company,  which  seem  to  have  put  the 
public  rights  of  navigation  and  fishery  on  the  same  footing.  The 
right  of  navigation,  transverse  or  otherwise,  being  enjoyed  in  com- 
mon, is  susceptible  of  exclusive  appropriation  only  by  grant  from 
the  public,  to  whom  it  belongs;  and  we  have,  consequently,  no  such 
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thing  as  a  ferry  by  prescriptive  right,  or  presumptive  grant  of  ex- 
clusive navigation  from  length  of  time.  The  doctrine  of  nullum 
tempus  alone,  would  prevent  a  title  drawn  from  a  source  so  like 
the  statute  of  limitations,  from  being  set  up  against  the  common- 
wealth or  her  grantee.  The  foundation,  however,  of  what  is  nearly 
as  effective,  is  the  power  which  the  owners  of  the  shores  have  to 
control  the  subservient  and  indispensable  right  of  embarkation  and 
landing.  The  existence  of  such  a  power  over  even  the  terminus 
of  a  public  road,  is  established  by  Chambers  v.  Fury  and  Cooper 
v.  Smith,  cited  in  the  argument,  as  well  as  by  Chess  v.  Manawn,  3 
Walt*  219.  The  presumptive  grant  of  an  incorporeal  right,  sus- 
tained as  it  is  by  analogy  to  the  statute  of  limitations,  is  founded  in 
an  adverse  assertion  of  right,  and  can  have  no  place  in  respect  to  a 
thing  of  which  there  can  not  be  an  adverse  use;  consequently,  it 
can  have  no  place  in  respect  to  a  river  which  is  navigated  by  gen- 
eral license,  pursuant  to  which  the  individual  does  nothing  to  chal- 
lenge the  general  right.  The  principle  of  these  presumptive  grants 
has  been  carried  further,  in  some  respects,  than  the  admitted  foun- 
dation of  it  would  seem  to  warrant;  as  in  the  case  of  ancient  lights, 
which  happen  not  to  be  an  annoyance  to  the  premises  they  serve 
to  overlook,  and  which  would  rather  encourage  a  supposition  of 
indifference  on  the  part  of  the  owner  than  a  want  of  right  to  ob- 
struct them,  inasmuch  as  no  man  is  bound  to  enclose  his  ground  to 
prevent  his  neighbour  from  looking  at  it.  Even  as  regards  acts  of 
apparent  usurpation,  the  rule  is  that  they  must  be  such  as  in  their 
nature  carry  with  them  an  assertion  of  right.  Thus  in  Doe  v.  Reed, 
5  B.  $  ./?.  232,  the  jury  were  not  allowed  to  presume  a  conveyance 
after  a  possession  of  fifty  years,  as  a  creditor  under  a  judgment; 
and  Chief  Justice  Abbot  added,  that  these  presumptions  had  been 
carried  too  far.  Doubtless  they  have,  where  the  possession  or  use 
bore  nothing  on  its  face  like  a  pretension  of  title.  In  point  of  rea- 
son, no  lapse  of  time,  bearing  any  proportion  to  the  period  of  the 
statute,  ought  to  require  an  exertion  of  a  man's  right  merely  to 
show  that  he  had  not  parted  with  it,  when  there  was  nothing  in 
the  situation  or  possession  of  the  property  to  indicate  that  he  had; 
and  such  is  the  principle  which  ruled  the  case  of  Butz  v.  Ihrie,  2 
Eawh  218,  where  it  was  held  that  the  reservation  of  a  right  to 
swell  water  on  the  land  of  an  adjoining  owner,  was  not  lost  merely 
because  it  had  not  been  exerted  for  thirty-two  years.  Yet  a  win- 
dow, which  enables  the  occupant  of  it  to  pry  into  the  domestic 
economy  of  his  neighbour,  is  a  nuisance  whose  continuance  can  be 
explained  only  by  a  want  of  right  to  abate  it.  Perhaps  the  appa- 
rent difficulty  of  reducing  all  the  decisions  on  this  head  to  principles 
of  reason,  arises  from  a  tendency  in  the  judicial  mind  to  generalize, 
without  stopping  to  dispose  of  specific  differences.  The  rights  of 
the  parties  here,  however,  are  determinable  by  the  plaintiff's  occu- 
pancy, not  of  the  stream,  but  of  the  shore. 

Had  the  judge  therefore  charged,  as  it  is  imputed  to  him,  that  an 
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exclusive  right  might  be  gained  by  an  exclusive  occupancy  betwixt 
the  shores,  he  would  have  been  in  error:  but  he  pointedly  said, 
that  no  other  advantage  could  be  had  on  the  water  than  was  had 
from  the  ownership  of  the  land.  But  the  wrong  charged  in  the 
declaration  is  a  disturbance,  not  of  the  plaintiff's  easement  in  the 
landing,  but  of  an  alleged  right  to  an  ancient  ferry;  and  hence,  it 
is  argued,  the  evidence  did  not  support  the  count.  Had  there  been 
a  prayer  for  direction  to  that  effect,  it  must  have  prevailed,  for  the 
variance  would  have  been  fatal;  but  nothing  like  it,  is  perceptible 
on  the  record:  and,  indeed,  to  have  defeated  the  plaintiff  on  that 
-ground,  would  only  have  protracted  the  contest,  by  reserving  the 
determination  of  the  right  for  another  law  suit.  In  starting  the 
point  here,  the  defendant  has  slipped  his  time. 

The  title  to  the  locus  in  quo  is  in  the  defendant's  lessor,  and  a 
-material  question  was  whether  the  plaintiff  had  not  acquired  an 
exclusive  right  to  use  it,  by  a  presumptive  grant  of  one  of  the 
lessor's  predecessors;  as  to  which,  the  judge  charged  that  a  grant 
-presumed  from  exclusive  enjoyment  is  also  exclusive.  The  extent 
of  the  right  is  doubtless  determinable  by  the  nature  of  the  use;  and 
the  principle  admits  of  a  ready  application  to  positive  enjoyment, 
in  order  to  carry  the  right  to  the  extent  of  it,  the  difficulty  being  to 
-know  whether  it  may  not  be  carried  even  further  by  a  want  of 
actual  participation  on  the  other  side.  There  is  a  plain  implication 
of  exclusive  right,  where  the  full  benefit  of  the  supposed  grant 
could  not  be  had  from  a  concurrent  enjoyment  of  it;  as  in  the  case 
of  a  pew  barely  sufficient  to  accommodate  the  occupant's  family. 
In  the  case  of  a  way,  the  right  is  not  necessarily  exclusive,  as  was 
admitted  in  Kirkham  v.  Sharp,  1  Whart.  333.  The  rule  seems  to 
be,  that  the  grant  shall  not  be  extended  beyond  the  purpose  to  be 
answered  by  it;  nor  ought  it  in  reason  to  be.  The  presumption 
being  that  there  was  an  actual  grant,  there  is  no  room  to  suppose 
the  grantee  paid  for,  or  the  grantor  parted  with,  more  than  was 
adequate  to  the  purpose.  Accordingly,  in  Martin  v.  Goble,  2 
Camp.  322,  a  plaintiff  who  prescribed  for  a  window  which  admit- 
ted more  light  than  was  necessary  for  the  business  of  a  malthouse, 
of  which  it  was  part,  was  not  allowed  to  maintain  an  action  for  the 
erection  of  a  wall  which  shut  out  the  excess.  The  proper  inquiry 
below,  then,  was  whether  the  privilege  to  land  passengers  on  the 
-defendant's  soil,  would  have  been  curtailed  by  a  concurrent  use  of 
it;  and  it  presented  a  question  of  fact  which  was,  perhaps,  not  of 
easy  solution.  The  place  was  used  only  at  high,  or  very  low  water, 
and  at  irregular  times  of  the  day.  A  common  landing  might  be 
alternately  used  without  collision,  by  boats  plying  exactly  at  stated 
intervals,  and  even  that  is  barely  possible;  but  the  difficulty  is 
insurmountable  where,  as  on  our  fresh  water  rivers,  the  ferry  boat 
plies  whenever  a  passenger  presents  himself.  In  all  such  cases, 
the  jury  ought  to  presume  the  right  to  be  exclusive,  whenever  its 
value  would  be  lessened,  in  the  least  degree,  by  participation.  In 
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addition  to  the  presumption  from  enjoyment,  there  was  at  least 
some  parol  evidence  of  an  exclusive  grant,  which  was  also  for  the 
consideration  of  the  jury. 

Another  material  question  was  whether  the  use  of  the  easement 
had  been  so  notorious  as  to  give  notice  of  it  to  subsequent  pur- 
chasers. At  common  law,  an  innocent  purchaser  of  a  legal  title 
took  it  clear  of  trusts  and  equities,  but  not  of  legal  conveyances, 
whether  known  to  him  or  not;  but  our  recording  acts,  which  de- 
signed to  make  all  conveyances  matter  of  record  notice,  put  even 
legal  conveyances  on  the  footing  of  equities.  An  actual  convey- 
ance of  a  title  to  an  easement  is  a  legal  one,  which  admits  of  regis- 
tration, but  a  conjectural  one  does  not;  and  hence  a  necessity  to 
affect  a  purchaser  of  the  soil,  with  notice  of  the  latter  through  some 
other  channel  than  the  public  register.  By  Billington  v.  Welsh,  it 
was  settled  that  possession,  to  have  that  effect,  must  be  several, 
distinct,  and  so  notorious  as  to  strike  the  eye.  It  was  not  said  that 
it  must  be  continuous  and  unceasing;  nor  could  the  enjoyment  be 
so,  in  the  case  of  an  easement,  for  it  could  not  be  kept  so  uninter- 
ruptedly in  use  as  to  leave  the  notoriety  of  it  without  break  or 
interval;  and  a  rule  so  strict  as  to  require  it,  would  extinguish  the 
title  to  it  at  the  coming  in  of  the  first  purchaser.  The  law,  how- 
ever, is  not  so  unreasonable  as  riot  to  allow  of  those  ordinary  inter- 
missions that  are  incident  to  the  business  to  which  the  easement  is 
subservient.  Moreover,  it  is  sufficient,  where  it  exists,  that  there 
is  something  in  the  aspect  of  the  premises  to  put  a  purchaser  on  his 
guard.  In  Alexander  v.  Kerr,  2  Ruwle  S3,  a  question  was  made 
whether  the  purchaser  of  a  mill  was  bound  to  take  notice  that  the 
dam  sometimes  flooded  the  land  of  an  adjoining  proprietor;  and,  as 
the  probability  of  the  fact  was  apparent  to  the  eye,  it  was  held  that 
there  was  enough  to  lead  him  to  an  inquiry.  In  like  manner,  was 
there  not  enough  to  lead  the  defendant's  lessor  and  his  predecessor 
to  the  fact  that  the  land  below  was  occasionally  used  for  the  pur- 
poses of  this  ferry,  when  it  is  considered  that  the  upper  landing, 
with  its  road,  was  but  a  few  yards  above  the  plaintiff's  boundary? 
that  it  was  obvious  a  boat  could  not  reach  it  at  high  water?  and 
that  to  meet  such  a  contingency,  there  was  a  visible  landins-place, 
with  a  road  to  it,  at  the  locus  in  quo,  the  object  of  which  must 
have  been  suggested  by  the  aspect  of  the  premises? 

It  is  argued,  however,  that  the  certificate  of  the  commissioners 
in  180S  was  the  origin  of  a  new  grant  which,  supplanting  the  Con- 
necticut title,  purged  the  land  of  its  incutn  bra  rices;  and  that  it  con- 
sequently extinguished  any  grant  of  the  easement  in  question,  which 
existed  at  the  time.  The  act  of  1799  and  its  supplements,  how- 
ever, were  passed,  not  to  extinguish,  but  to  confirm  the  Connecticut 
title  within  a  particular  district.  The  primary  one  was  treated  as* 
confirmatory  in  A  very  ''.  Dailey,  4  AV/v?.  <§•  Rnw/e  281;  and  that 
it  was  not  styled  so  in  the  act  itself,  is  probably  because  an  ob- 
noxious act  bearing  that  name  had  just  been  repealed.  Its  provi- 
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sions,  however,  were  confirmatory.  Its  declared  object  was  to 
ascertain  the  settler's  rights  for  confirmation  by  a  patent,  and  it 
would  have  been  strange  had  not  their  accessories  also  been  con- 
firmed. It  is  certainly  true,  that  a  conveyance  on  the  basis  of  a 
Connecticut  right,  was  declared  to  be  illegal  by  the  act  of  1802, 
and  it  must  be  admitted  that  scruples  were  felt  by  some  of  us  on 
that  head  in  Barney  v.  Sutton,  which  was  consequently  ruled  on 
another  point;  but  from  the  operation  of  that  act  were  expressly 
excluded  all  the  lands  in  the  seventeen  townships  which  were,  or 
should  be,  submitted  to  the  commissioners  under  the  act  of  1799. 
Even  had  the  assertion  of  such  a  title  been  previously  unlawful 
on  grounds  of  general  policy,  the  proviso  would  have  implicitly 
legitimated  it  in  the  excepted  instances.  But  it  was  prospectively 
legitimated  by  the  act  of  1799  itself,  which  it  was  not  the  purpose 
of  the  act  of  1802,  in  the  least,  to  repeal  or  disturb;  for  the  rights 
of  the  settlers  could  not  be  ascertained  without  receiving  and  act- 
ing on  their  conveyances  as  they  might  stand  at  the  time.  The 
evidences  of  their  title  were  to  be  delivered  up  and  deposited  in 
the  land  office,  but  not  cancelled;  for  a  certified  copy  of  one  of 
them  was  allowed  to  be  competent  evidence  in  Carkhuff  v.  An- 
derson— a  case  which  is  decisive  of  the  present;  for  it  is  impos- 
sible to  understand  why  an  incumbrance  by  grant  shall  be  void, 
while  an  incumbrance  by  judgment  shall  be  valid. 

It  is  scarce  necessary  to  add  that  the  admissions  by  a  grantor  of 
the  land;  while  he  owned  it,  were  competent  evidence  against  the 
defendant  claiming  under  him;  or  that  the  widow,  from  whom  the 
plaintiff  derives  title,  was  a  disinterested  witness.  She  had  con- 
veyed her  whole  estate  in  the  premises  without  warranty  or  cove- 
nant; and  though  there  was  a  parol  agreement  by  the  plaintiff  to 
pay  her  a  yearly  stipend,  its  continuance  was  not  dependent  on  the 
enjoyment  of  the  easement.  The  bills  of  exceptions  are  therefore 
groundless. 

Judgment  affirmed. 


•nr,   *•  .if  \o  t->: 

ij!  .'!!  !  ,fi'«r*M-;'/ 


July  1839.]  OF  PENNSYLVANIA.  443- 


Filbert  against  Hawk. 

The  assignee  of  a  judgment  takes  it  subject  to  all  the  equities  which  exist 
between  the  parties  to  it.  Hence,  if  the  defendant  in  such  judgment  had,  prior 
to  the  assignment,  obtained  a  judgment  against  the  plaintiff,  upon  an  indepen- 
dent cause  of  action,  it  is  such  an  equity  as  is  available  as  a  defence  against  the 
assignee,  in  a scire  facias,  upon  the  judgment  assigned  to  him. 

ERROR  to  the  common  pleas  of  Union  county. 

Peter  H.  Hawk,  for  the  use  of  George  F.  Miller  and  Charles  G. 
Donnel,  against  Charles  Filbert,  with  notice,  &c.  Scire  facias  P.  A. 
et  D.;  the  defendant  pleaded  payment  and  set-off. 

On  the  20th  of  February  1833,  Hawk  obtained  a  judgment 
against  Filbert  for  50  dollars.  On  the  14th  of  February  1837,  he 
assigned  it  to  Charles  G.  Donnel  and  George  F.  Miller,  for  a  valua- 
ble consideration,  and  for  whose  use  this  scire  facias  was  issued. 
On  the  1st  of  November  1834.  Filbert  brought  an  action  of  as- 
sumpsit  against  Hawk,  upon  which,  on  the  30th  of  March  1836, 
he  obtained  a  judgment  for  192  dollars  16  cents.  On  the  trial  of 
this  cause,  the  defendant  sought  to  set  off  this  judgment  pro  tanto, 
and  thus  defeat  the  plaintiff's  scire  facias. 

But  the  court  below  being  of  opinion  that  the  set-off  was  not 
allowable,  as  against  the  present  plaintiffs,  directed  a  verdict  for 
them. 

Linn  and  Greenough,  for  plaintiff  in  error,  cited  1  Rawle  291, 
227;  6  Serg.  fy  Rawle  448;  12  Mass.  Rep.  195;  8  Pick.  342;  3 
Caines's  Rep.  190;  4  Johns.  Rep.  63. 

Jourdon,  for  defendant  in  error,  cited  2  Watts  228. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  injustice,  which  existed  at  common  law,  of 
not  permitting  a  set-off  of  mutual  cross  demands,  unconnected 
with  each  other,  so  that,  if  of  equal  amount,  both  might  thereby  be 
satisfied  and  extinguished,  or  if  of  unequal  amount,  the  less  might 
be  so  and  the  larger  pro  tanto,  was  often  sensibly  felt:  and  especially 
in  the  first  settlement  of  this  state,  as  a  province,  when  the  scarcity 
of  money  not  only  tended  greatly  to  increase  the  number  of  such 
demands,  but  rendered  the  payment  of  them,  in  any  other  way  than 
that  of  set-off,  frequently  impracticable.  It  may  be,  therefore,  that 
necessity  as  well  as  natural  equity,  produced  the.  passage  of  our 
defalcation  act  in  1705,  some  twenty  years  and  more  before  any 
thing  of  the  kind  was  introduced  into  England.  Their  first  statute 
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of  set-off  was  not  enacted  till  2  Geo.  2,  c.  22,  which  in  its  terms 
extends  to  "mutual  debts,"  and  was  limited  to  five  years  only, but 
by  8  Geo.  2,c.  24,  sect.  4,  it  was  made  perpetual;  and  as  a  doubt 
had  arisen  whether  mutual  debts  of  a  different  nature  could  be  set 
off'  against  each  other,  it  was  declared  by  the  sixth  section  of  the 
latter  statute,  that  mutual  debts,  notwithstanding  they  should  be  of 
different  natures,  should  be  set  off  against  each  other,  either  by 
being  pleaded  in  bar,  or  given  in  evidence  on  the  general  issue, 
except  where  they  had  accrued  by  reason  of  a  penalty  in  a  bond  or 
specialty,  then  to  be  given  in  evidence  under  a  plea  showing  how 
much  was  due  on  either  side.  Our  "  act  for  defalcation,"  embraces 
in  its  terms  two  or  more  persons  ''indebted  to  each  other  upon 
bonds,  bills,  bargains,  promises,  accounts  or  the  like,"  and  declares 
that  if  "  one  of  them  commence  an  action  in  any  court  of  this 
province,  and  the  defendant  cannot  gainsay  the  deed,  bargain,  or 
assumption  upon  which  he  is  sued,  it  shall  be  lawful  for  such 
defendant  to  plead  payment  of  all  or  part  of  the  debt  or  sum 
demanded,  and  give  any  bond,  bill,  receipt,  account  or  bargain  in 
evidence;  and  if  it  shall  appear  that  the  defendant  hath  fully  paid 
or  satisfied  the  debt  or  sum  demanded,  the  jury  shall  find  for  the 
defendant,  and  judgment  shall  be  entered  that  the  plaintiff  take 
nothing  by  his  writ,  and  shall  pay  the  costs.  And  if  it  shall  appear 
that  any  part  of  the  sum  demanded  be  paid,  then  so  much  as  is 
found  to  be  paid,  shall  be  defalked,  and  the  plaintiff  shall  have 
judgment  for  the  residue  only,  with  costs  of  suit,"  &c.  In  England 
it  has  been  held  no  objection  to  the  set-off  of  a  debt,  that  the  de- 
fendant had  commenced  an  action  for  the  recovery  of  that  debt 
before  the  plaintiff's  cause  of  action  accrued.  Knibbs  v.  Hall, 
Peuke's  N.  P.  Ca.  210;  see,  also,  Baskersville  v.  Brown,  2  Burr. 
1229.  Nor  is  it  an  objection  there  to  a  plea  of  set-off  that  the  de- 
fendant has  brought  an  action  against  the  plaintiff  for  the  sum 
which  he  offers  to  set  off,  even  though  the  plaintiff  has  paid  the 
amount  of  the  demand  into  court.  Evans  v.  Prosser,  3  Term  186. 
So  the  taking  of  a  person  in  execution  does  not  satisfy  the  debt,  so 
as  to  extinguish  it,  but  it  may  still  be  made  the  subject  of  set-off. 
Peacock  v.  Jeffery,  1  Taunt.  426.  The  courts  in  England, 
since  the  statutes  of  set-off,  have  gradually  been  extending  the 
equitable  remedy  of  set-off.  In  the  outset  of  a  suit,  they  will  com- 
pel the  plaintiff  to  make  a  set-off  in  the  affidavit  to  hold  to  bail,  and 
will  not  suffer  him  to  swear  on  one  side  only  of  the  amount.  So, 
at  the  close  of  the  suit,  the  same  reason  and  the  same  analogy 
extend  to  set  oft*  mutual  judgments,  and  thereby  narrow  the  greater 
execution  in  whatever  court  it  happens  to  be.  1  Scllon  Prac.  322, 
323;  6  Bac.  Mr.  137,  tit.  Set-off,  C.  Thus  a  judgment  in  one 
action  may  be  set  off  against  a  judgment  in  another  action,  though 
obtained  in  different  courts.  Barker  v.  Braham,  2  Bl.  Rep.  369, 
S.  C.;  3  Wilfi.  396;  Glaister  v.  Hewer,  8  Term  Rep.  69;  Scher- 
merhorn  v.  Schermerhorn,  3  Caines's  Rep.  190;  Brewersony.  Harris, 
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1  Johns.  Rep.  144;  Devoy  v.  Boyer,  3  Johns.  Rep.  247.  It  would, 
therefore,  appear  that,  in  England,  as  also  in  the  state  of  New-York, 
the  plaintiff  in  error  here  would  have  been  entitled  to  have  satisfied 
the  judgment,  claimed  by  the  defendant  in  error,  by  setting  off  as 
much  of  his  judgment  against  it  as  would  have  been  sufficient  for 
that  purpose.  The  fact  of  the  defendant  in  error  having  paid  to 
Hawk  a  valuable  consideration  for  the  assignment  of  the  judgment 
by  him  to  them,  or  that  of  their  having  taken  the  assignment  with- 
out notice  of  the  plaintiff  in  error's  judgment  against  Hawk,  is 
wholly  immaterial,  and  can  avail  them  nothing,  because  their  right 
to  claim  payment  of  the  judgment  under  the  assignment  is  purely 
equitable;  but  the  plaintiff  in  error,  if  he  has  not  a  perfect  legal  right 
to  his  claim  of  set-off,  has  a  right  in  equity  thereto,  at  least  as  strong 
as  the  defendant's,  and  prior  in  point  of  time,  so  that,  according  to 
the  maxim  qui  prior  est  in  tempore  potior  est  injuretthe  plaintiff 
in  error's  right  would  be  preferred.  It  was  not  in  the  power  of 
Hawk,  by  any  sale  and  transfer  that  he  could  make  of  the  judgment 
which  he  had  obtained  against  the  plaintiff  in  error,  to  defeat  the 
latter  of  any  right  which  he  had,  either  in  law  or  equity,  to  have 
the  judgment  against  him  satisfied  by  me-ins  of  a  set-off.  The  de- 
fendants in  error  took  the  assignment  subject  to  such  right,  whether 
legal  or  equitable,  as  also  every  equity  which  existed  on  the  part 
of  the  plaintiff  in  error.  And  if  it  be  that  they  would  not  have 
parted  with  their  services  or  money  for  it,  had  they  known  that  the 
plaintiff  in  error  could  not  be  compelled  to  pay  it  otherwise  than  by 
a  set-off",  it  was  their  business  to  have  inquired  first  of  him,  whether 
he  had  any  objection  to  paying  it  in  money.  Without  they  had 
done  this,  and  he  had  informed  them  that  he  had  none,  it  is  clear 
that  they  can  have  no  ground,  either  in  law  or  equity,  to  oppose 
his  right  of  set-off.  But  our  act  of  defalcation  has  ever  been  con- 
sidered as  more  comprehensive,  and  as  embracing  cases  not  included 
within  the  English  statutes  of  set-off.  Agreeably  to  the  construction 
which  it  has  received,  I  apprehend  that  the  plaintiff  in  error  is  en- 
titled to  his  right  of  set-off,  both  in  law  and  equity.  In  Kachlin  v. 
Ralston,  1  Yeates  574,  it  is  said  by  the  court:  "  We  think  our  defalca- 
tion act  of  Ann,  has  much  more  extensive  words  than  the  British 
statutes."  So  in  Stieglemari  v.  Jeffries,  1  Serg.fyRuwle  47S,  Chief 
Justice  Tilghman  says:  "  Our  defalcation  act  is  more  extensive  than 
the  English,  and  permits  the  defendant,  in  the  plea  of  payment,  to 
give  in  evidence  any  bond,  bill,  receipt,  account  or  bargain,  by 
virtue  of  which  he  has  a  claim  against  the  plaintiff."  And  Mr 
Justice  Yeates,  in  the  same  case,  page  479,  says:  "  In  Pennsylvania, 
it  has  often  been  remarked  that  our  defalcation  act  is  much  more 
comprehensive  than  the  British  statutes  of  set-off."  Also  in  Kachlin 
v.  Mulhollan,  2  Dull.  238,  it  is  said  by  the  court  that  our  act  of  de- 
falcation extends  further  than  the  British  statutes  of  set-off;  and, 
notwithstanding  it  is  so,  it  would  seem  that  we  have  been  extending 
it  still  further  by  carrying  it  beyond  the  natural  import  of  its  words. 

VIII. — 2  N* 
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For  in  Metzgar,  for  the  use  of  Uhler,  v.  Metzgar,  1  Rawle  230,  the 
present  chief  justice  observes:  "Our  defalcation  act  having  been 
found  extremely  beneficial  in  practice,  has  been  construed  more 
largely  than  the  words  would  seem  to  bear."  And  in  this  last  case 
it  was  held  that  the  assignee  of  the  assignee  of  a  bond,  took  it 
subject  to  all  the  equities  existing  at  the  time  of  the  second  assign- 
ment between  the  obligor  and  the  first  assignee,  notwithstanding 
such  equities  may  have  arisen  before  the  bond  came  into  the  hands 
of  the  first  assignee,  and  that  a  judgment  might  be  set  off  before 
a  jury  against  a  demand  not  ascertained  by  a  judgment.  In  re- 
ference to  this,  the  chief  justice,  in  delivering  the  opinion  of  the 
court,  says:  "Judgments  are  frequently  set  off  against  each  other 
by  the  court,  and  there  is  no  colour  of  argument  against  defalcating 
them  from  unascertained  demands.  A  judgment  may  be  the  foun- 
dation of  an  action,  and  there  is  no  reason  why  it  should  not  be 
set  up  as  a  cross  demand  equally  with  a  bond  or  a  recognizance. 
It  would  be  unjust  to  subject  to  the  costs  of  a  trial,  a  defendant 
who  has  a  judgment  sufficient  to  extinguish  the  plaintiff's  demand 
altogether."  The  principle  of  this  last  case  applies  equally,  if  not 
with  much  more  force,  to  the  case  of  an  action,  or  a  scire  facias, 
which  is  the  same  thing  in  this  state,  brought  by  the  plaintiff  upon 
a  judgment  to  recover  the  amount  of  it,  than  to  the  case  where  he 
has  brought  it  on  a  bond,  or  for  the  recovery  of  a  demand  that  must 
be  ascertained  by  a  jury.  The  only  difference  that  exists  between 
the  two  cases  is  in  his  favour.  In  the  former,  he  has  his  election 
to  claim  that  the  set-off  shall  be  made  by  the  court,  under  the  exer- 
cise of  its  equitable  powers  and  the  established  principles  of  equity, 
which  govern  it  in  this  respect,  or  to  submit  it  to  the  jury,  as  a  right 
which  he  has  at  law,  under  the  defalcation  act,  to  claim  that  it  shall 
be  done  by  them;  and  the  circumstance  of  the  plaintiff's  demand 
being  certain  and  fixed  by  his  judgment,  forms  no  objection  to  the 
defendant's  right  of  set-off  by  the  jury,  nor  can  any  plausible  reason 
be  imagined  why  it  should:  it  only  renders  the  task,  which  the  jury 
has  to  perform,  the  more  easy,  as  the  cross  demands  of  the  parties 
are  ascertained  in  amount  by  the  judgments,  and  therefore  cannot 
be  denied  or  controverted.  In  the  latter  case,  however,  the  de- 
fendant has  no  alternative;  for  the  plaintiff's  claim  against  him 
being  unascertained  by  judgment,  he  must  have  the  set-off  made, 
if  at  all,  by  the  jury.  But  the  principle  ruled  by  this  court  in 
Jacoby  v.  Guier,  6  Serg.  fy  Rawle  448,  seems  also  to  be  decisive  of 
the  case  before  us.  There  the  court,  upon  the  application  of  the 
defendant,  defalcated  two  judgments,  which  the  plaintiff  had  ob- 
tained against  him,  from  one  of  larger  amount,  which  the  defendant 
had  previously  obtained  against  the  plaintiff,  though  the  latter  had, 
anterior  to  the  application  for  set-off,  assigned  his  judgment  against 
the  defendant  to  his  counsel  for  professional  services.  Ramsey's 
Appeal,  2  Watts  228,  however,  has  been  cited  and  relied  on  by 
the  defendants  in  error,  as  going  to  sustain  the  decision  of  the  court 
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below,  and  to  show  that  the  plain  tiff  in  error  is  not  entitled  to  have 
the  judgment,  assigned  to  them  by  Hawk,  defalcated  from  the 
judgment  which  he  had,  at  the  time  of  the  assignment,  and  long 
previously  thereto,  of  larger  amount  against  Hawk.  There  the 
Agricultural  Bank  had  a  judgment  against  Ramsey,  one-half  of 
which  the  trustees  of  that  bank  assigned  to  the  Bank  of  the  United 
States;  after  which  Ramsey  obtained  judgments  against  the  Agri- 
cultural Bank,  equal  in  amount  to  that  which  it  had  had  against  him; 
and  this  court  ruled  that  the  equity  of  the  Bank  of  the  United 
States  to  have  payment  of  that  portion  of  the  judgment  against 
Ramsey,  assigned  to  them  by  the  Agricultural  Bank,  being  equal 
and  prior,  in  point  of  time,  to  Ramsey's  right,  which  was  barely 
equitable,  to  claim  the  set-off  asked  for,  must  therefore  be  preferred: 
and  accordingly  refused  to  allow  the  set-off.  The  case  is  imper- 
fectly staled,  as  reported,  in  not  showing  that  the  assignment  to 
the  Bank  of  the  United  States  was  prior,  in  point  of  time,  to  Ram- 
sey's obtaining  his  judgments  against  the  Agricultural  Bank.  But 
it  is  clear,  from  the  reasoning  of  the  chief  justice,  in  delivering  the 
opinion  of  the  court,  that  the  fact  was  so,  for,  without  that,  the  equity 
of  the  Bank  of  the  United  States  could  not  have  been  equal  to 
Ramsey's. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Smith  against  Price. 

A  party  cannot,  after  examining  a  witness,  give  in  evidence  his  former  testi- 
mony and  declarations,  ostensibly,  to  discredit  him;  but,  in  truth,  to  operate  as 
independent  evidence. 

ERROR  to  the  common  pleas  of  Susquehanna  county. 

Sylvester  Smith  against  Warren  Price.  Replevin  for  a  horse. 
On  the  trial  of  the  cause  the  defendant  called  T.  B.  Smith,  the  son 
of  the  plaintiff,  as  a  witness,  who  gave  his  testimony  to  the  jury; 
after  which  the  defendant  offered  to  prove  that  the  said  T.  B.  Smith 
swore  differently  before  arbitrators,  by  whom  the  cause  had  been 
tried.  To  which  the  plaintiff  objected,  but  the  court  overruled  the 
objection.  The  defendant  then  offered  to  prove  the  declarations  of 
T.  B.  Smith,  the  witness,  made  at  other  times,  and  which  differed 
from  his  testimony.  To  this  the  plaintiff  also  objected,  but  the 
court  overruled  the  objection  and  permitted  the  testimony  to  be 
given. 

Case,  for  plaintiff  in  error,  cited  7  Walls  39. 
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JHmock,  for  defendant  in  error,  cited  12  Serg.  $  Rawle  281;  1 
P.  Ji.  B.  Rep.  182;  14  Serg.  S?  Rawle  214. 

PER  CURIAM. — This  was  a  very  ingenious  device;  but  it  must 
not  succeed.  To  introduce  testimony  formerly  given  by  the  plain- 
tiff's son  before  arbitrators,  and  to  get  his  naked  declarations  before 
the  jury,  he  was  first  called  as  a  witness,  and  his  former  testimony 
and  declarations  were  afterwards  offered  and  received  ostensibly  to 
discredit  him,  but.  in  truth,  to  operate  as  independent  evidence.  And 
it  would  have  been  very  powerful,  considering  the  relation  in  which 
he  stands  to  the  plaintiff.  But  no  man  shall  discredit  his  own  wit- 
ness. If  he  thought  him  unworthy,  he  ought  not  to  have  called  him; 
and  it  will  not  be  pretended  that  the  former  testimony  of  the  son 
was  competent  as  direct  and  independent  proof.  Like  a  deposition, 
it  could  not  be  used  while  he  was  present;  and  his  unsworn  decla- 
rations were  more  palpably  incompetent  still.  The  testimony  ought 
to  have  been  rejected. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Rhoads  against  Frederick. 

The  accidental  erasure  of  the  signature  or  seals  of  two  sureties  to  an  obliga- 
tion for  the  payment  of  money,  does  not  render  void  the  instrument  as  to  a  third 
surety,  nor  would  that  effect  be  produced  by  the  restoration  of  the  signature 
without  the  seals,  and  without  the  consent  of  the  other  obligor. 

Taking  a  judgment  from  one  of  four  joint  and  several  obligors,  does  not  affect 
the  responsibility  of  the  others. 

A  mere  gratuitous  indulgence  of  the  principal,  does  not  release  the  surety. 

ERROR  to  the  common  pleas  of  Union  county. 

Phillip  Frederick  against  Jacob  Rhoads.  Action  of  debt  upon  a 
sealed  note.  The  whole  case  is  fully  stated  in  the  opinion  of  the 
court. 

Miller,  for  plaintiff  in  error. 

Linn,iov  defendant  in  error. 
f?***-  -it  •  *    •  ••  •  i<<  {*•-« ' 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  single  bill,  or  specialty,  upon  which  this  action 
was  brought  in  the  court  below,  by  the  defendant  in  error,  against 
the  plaintiff  in  error,  was  executed  originally  by  the  latter  and  three 
other  persons,  on  the  28th  of  September,  A.  D.  1835,  promising 
thereby  jointly  and  severally,  to  pay  the  sum  of  one  hundred  dol- 
lars to  the  defendant  in  error,  with  interest  thereon  from  that  day, 
on  or  before  the  first  day  of  May,  then  next  following.  It- was  given 


July  1839.]  OF  PENNSYLVANIA.  449 

[Rhoada  v.  Frederick.] 

for  the  payment  of  the  debt  of  John  Campbell,  whose  name  and 
seal  were  first  set  to  it.  Then  followed  the  names  and  seals  con-* 
secutively,  of  Jacob  Rhoads,  the  plaintiff  in  error,  Isaac  Ely,  and 
John  Machemer,  who  executed  it  as  the  sureties  of  Campbell. 
Frederick,  the  obligee,  gave  the  bill,  some  time  after  it  had  become 
payable,  to  Machemer,  one  of  the  sureties,  to  be  delivered  to  a  gen- 
tleman of  the  bar,  for  the  purpose  of  obtaining  a  judgment  upon  it, 
against  Campbell,  the  principal  in  it;  while  thus  in  the  charge  of 
Machemer,  one  of  his  children  accidentally  cut  or  tore  off  his  name 
and  seal,  and  the  seal  of  Ely.  In  this  state  the  bill  was  put,  by 
Machemer,  into  the  hands  of  the  gentleman  of  the  bar,  as  directed 
by  the  obligee,  and  a  judgment  against  Campbell  was  confessed 
upon  it  for  the  amount  due,  under  a  warrant  of  attorney  obtained 
of  him  for  that  purpose.  After  this,  Frederick,  the  obligee,  upon 
discovering  the  mutilation  which  had  happened  to  the  bill,  called 
upon  Machemer  to  kuow  how  it  occurred;  arid  upon  being  in- 
formed, asked  Machemer  if  he  was  not  willing  to  go  with  him  and 
place  his  name  again  to  the  bill.  Machemer  replied  in  the  affir- 
mative, and  accordingly  went  and  wrote  his  name  to  it  without 
affixing  his  seal,  so  that  Ely  and  Machemer's  names  stood  then  to 
the  bill  without  their  seals.  It  also  appeared  from  the  evidence, 
that  after  the  bill  became  payable,  the  obligee  called  upon  Camp- 
bell for  payment,  when  the  latter  said  he  could  not  pay  the  money 
then,  but  he  was  about  going  immediately  to  Pottsville  to  work,  for 
which  he  would  obtain  the  money,  and  remit  it  to  Machemer,  who 
would  pay  it  over  to  him.  To  this  the  obligee  assented,  but  no  mo- 
ney was  ever  remitted  or  paid  by  Campbell.  The  defendant  below, 
pleaded  non  est  factum  and  payment,  under  which,  after  giving 
evidence  of  the  execution  of  the  bill  by  the  obligors,  evidence  was 
also  given  of  the  facts  stated  above,  upon  which  the  counsel  for  the 
defendant  below  requested  the  court  to  instruct  the  jury,  that  the 
cutting  or  tearing  off  the  two  seals  with  the  name  of  Machemer 
from  the  bill,  avoided  it,  or  if  it  did  not,  that  Machemer's  adding 
his  name  again  to  the  bill,  without  affixing  his  seal,  and  also  with- 
out the  consent  of  the  other  obligors,  was  such  an  alteration  of  the 
bill,  as  avoided  it  in  law.  Secondly,  that  the  taking  of  a  judgment 
from  Campbell  alone,  by  confession  in  an  amicable  action,  dis- 
charged the  other  obligors.  And  thirdly,  that  the  plaintiff  below, 
in  permitting  or  agreeing  that  Campbell  should  goto  Pottsville  and 
earn  the  money  by  his  labour,  if  he  could,  so  that  he  might  pay  the 
bill  with  it,  released  the  defendant  below,  as  he  was  only  a  surety. 
It  would  certainly  have  been  error  in  the  court  below,  had  they  in- 
structed the  jury  as  requested  on  either  of  the  points  mentioned. 
The  first  point  was  decided  in  Barrington  and  Others  v.  The  Bank 
of  Washington,  14  Serg.  $  Rawle  313;  there  this  court  ruled  that 
an  erasure  committed  by  John  Barrington,  the  principal  in  the  bond, 
by  striking  out  the  name  of  one  of  four  sureties  who  had  joined  in 
executing  it  with  him,  as  a  joint  bond  only,  did  not  avoid  or  affect 
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the  bond  as  to  the  sureties,  so  that  if  Machemer  had,  himself,  here 
wilfully  cut  off  his  own  name  and  seal,  or  that  of  any  of  the  other 
obligors,  without  the  consent  of  the  plaintiff  below,  it  would  not 
have  avoided  the  bill.  And  lo  hold  that  his  attempt  afterwards,  to 
restore  his  name  to  the  bill,  was  such  an  alteration  of  it  as  to  annul 
it,  would  be  still  worse  and  more  unreasonable,  if  possible,  than  to 
determine  that  his  cutting  off  his  seal  destroyed  it. 

As  to  the  second  point,  there  is  not  even  the  least  imaginable 
colour  of  ground  for  saying  that  the  taking  of  a  judgment  by  con- 
fession, in  an  amicable  action  upon  a  joint  and  several  bond  against 
one  of  the  obligors  only,  will  discharge  or  release  the  others.  The 
obligee  has  a  right  to  treat  it  either  as  the  joint  or  single  bond  of 
each,  at  his  pleasure. 

And  in  the  third  point  there  is  quite  as  little  foundation  for  hold- 
ing that  the  surety  is  released  by  a  mere  gratuitous  indulgence  of 
the  principal  by  the  creditor,  which  was  all  that  was  given  in  this 
case.  There  must  be  such  consideration  for  the  promise  of  indul- 
gence, as  will  make  it  binding  upon  the  obligee,  or  it  cannot  have 
any  such  effect. 

Judgment  affirmed. 


Railroad  Company  against  Cummins. 

By  the  act  of  the  14th  April  1834,  a  railroad  company  may  remove  an  ac- 
tion pending  against  it  in  court,  to  another  county,  at  any  time  before  the  jury  is 
sworn.  And  upon  the  affidavit,  required  by  the  act,  having  been  made  by_the 
president  of  the  company,  it  is  error  in  the  court  to  proceed  further. 

ERROR  to  the  common  pleas  of  Lycoming  county. 

John  Cummins,  Esq.,  against  The  Williamsport  and  Elmira  Rail- 
road Company. 

Upon  the  petition  of  the  company,  reviewers  were  appointed 
under  their  charter,  to  examine  the  land  of  John  Cummins,  Esq., 
and  make  report  what  amount  of  damage,  if  any,  would  be  sus- 
tained by  him,  by  reason  of  the  construction  of  the  road  through 
his  lands;  and  they  made  report  that  he  was  entitled  to  no  damage. 
From  this  report  Cummins  appealed  to  the  common  pleas,  where 
a  declaration  in  trespass  was  filed;  the  plea  of  not  guilty  put  in; 
the  cause  put  down  for  trial;  a  struck  jury  and  view,  and  the  wit- 
ness subpoenaed  and  in  attendance,  when  the  president  of  the  com- 
pany made  an  affidavit,  such  as  is  required  by  the  act  of  the  14th  of 
April  1834;  whereupon  the  counsel  for  the  company  delivered  a 
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prsecipe  to  the  prothonotary,  requiring  him  to  remove  the  record 
of  the  said  suit  to  Luzerne  counly,  for  trial. 

The  court  below  was  of  opinion  that  the  application  was  made 
too  late,  after  the  jury  were  ready  to  be  sworn;  and  also,  that  the 
act  of  assembly  was  not  intended  to  apply  to  cases  like  the  present; 
and  ordered  the  trial  to  proceed.  Verdict  for  the  plaintiff  for  one 
thousand  and  fifty  dollars. 

Armstrong  and  *flnthony,  for  plaintiff  in  error,  cited  and  relied 
upon  the  act  of  the  14th  of  April  1834;  Sir.  Purd.  172;  4  Wharf. 
52;  4  Whart.  143. 

Parsons  and  Campbell,  contra,  cited  2  Wharf.  273. 

PER  CURIAM. — There  was  no  question  of  the  jurisdiction  to  the 
time  when  the  counsel  called  for  a  removal  of  the  cause;  and  an 
admission  of  what  the  defendant  was  not  called  upon  to  contest, 
could  not  prejudice  the  right  of  removal.  The  legislature  have  not 
limited  it  in  point  of  time;  and  shall  the  court  limit  it?  The  defen- 
dant has  performed  the  only  condition  prescribed  by  the  legislature; 
and  shall  the  court  prescribe  another?  Every  practitioner  in  the 
time  of  the  circuit  courts,  must  remember  to  have  seen  instances 
of  removal,  to  escape  a  trial  without  preparation,  the  instant  the 
book  was  sent  into  the  jury-box.  The  practice  was  common,  when 
each  party,  secretly  desiring  to  outbrag  the  other  by  professions  of 
readiness,  held  out  till  one  of  them  fled  the  field  with  the  cause 
into  the  circuit  court.  Yet  the  court  below,  being  bound  by  the 
mandate  of  the  writ,  never  thought  the  party  had  forfeited  his  right 
by  procrastination.  In  this  case  the  removal  is  without  writ;  but 
the  right  is  the  same,  for  the  law  is  quite  as  imperative.  As  the 
other  points  on  the  record  were  coram  non  judice,  we  forbear  to 
express  an  opinion  on  them. 

Judgment  reversed,  and  the  cause  remitted  for  trial  to  the  com- 
mon pleas  of  Luzerne  county. 
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Schroyer  against  Lynch. 

A  postmaster,  though  answerable  for  want  of  attention  to  the  official  conduct 
of  his  subordinates,  is  not  responsible  for  their  secret  delinquencies;  and  an  ac- 
tion, therefore,  lies  not  against  him  for  the  purloining  of  a  letter  by  a  sworn 
assistant,  appointed  and  retained  by  him  in  good  faith. 

THE  plaintiff  brought  an  action  on  the  case,  in  the  district  court 
of  Allegheny  county,  against  the  defendant,  as  postmaster  of  the 
office  in  Pittsburg,  for  the  loss  of  a  letter  containing  650  dollars  in 
bank  notes,  put  into  the  office  by  his  agent  in  Shanesville,  Ohio, 
and  directed  to  him  at  New  Berlin,  Pennsylvania.  The  declara- 
tion contained  averments  that  the  letter  was  mailed  at  the  office  in 
Shanesville,  and  received  for  distribution  at  the  office  in  Pittsburg, 
by  the  regular  course  of  the  mail;  and  that  it  was  the  defendant's 
duty  to  have  caused  it  to  be  mailed  again  for  the  distributing  office 
in  Chambersburg.  "  Nevertheless,  the  said  David  Lynch  did  not 
so  as  aforesaid,  then  or  there  as  last  aforesaid,  nor  ever  afterwards, 
reput  up,  remail,  and  deliver  to  be  carried  as  aforesaid,  the  said 
packet,  consisting  of  the  said  letter  and  the  notes  inclosed,  so  as 
aforesaid  the  property  of  the  said  Christian  Schroyer;  but  on  the 
contrary  thereof,  wholly  neglected  and  refused  so  to  do:  by  reason 
viii. — 2  o 
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whereof,"  &c.  Nothing  appeared  in  the  evidence  to  rebut  the  pre- 
sumption that  the  letter  had  reached  the  office  in  Pittshurg;  and  it 
was  pretty  well  ascertained  that  it  had  been  purloined  there  by  an 
assistant  subsequently  discharged  for  embezzling  the  post-office 
funds.  Instead  of  negligence,  the  proof  was  of  diligence  and  proper 
attention  by  the  defendant  to  the  official  conduct  of  the  subordi- 
nates, though  it  was  proved  that  the  delinquent  had  previously 
been  guilty  of  opening  a  letter  to  a  pensioner — a  fact  that  had  been 
concealed  from  the  defendant.  It  was  proved,  also,  that  the  assis- 
tants are  paid  by  the  department;  that  they  take  an  oath  prescribed 
by  congress;  and  that  their  names  are  registered  in  the  books  of 
the  general  post-office  at  Washington.  Under  a  direction  that  if 
the  defendant  had  faithfully  discharged  his  own  peculiar  duties  as 
head  of  the  office,  there  could  not,  on  the  pleadings,  be  a  verdict 
against  him  for  the  misconduct  of  his  assistant,  the  jury  found  for 
him,  and  the  plaintiff  excepted. 

Knox  and  Foster,  for  plaintiff  in  error,  cited  1  L.  Raym.  646; 
Cowp.  756;  1  Jo/ins.  Rep.  396;  7  Crunch  242;  Story  on  Bailment 
302. 

M'Canclless  and  Vanamridge,  for  defendant  in  error,  cited  1 
Bell's  Law  of  Scotland  468;  2  Wils.  454;  Bailey  on  Agency  227; 
2  Kent  610;  2  Mass.  Rep.  378. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action,  it  must  be  observed,  is  not  against 
the  postmaster-general,  but  against  a  deputy,  appointed  by  him  to 
attend  to  the  discharge  of  the  duties  appertaining  to  the  post-office 
located  and  kept  in  the  city  of  Pittsburg.  Deputy  postmasters 
have  nothing  to  do  with  the  carrying  of  the  mail,  by  means  of  which 
letters,  packets,  &c.,  are  conveyed  and  transmitted  throughout  the 
Union.  The  carriers  of  the  mails  are  not  employed  by  them;  nor 
have  they  any  authority  or  control  whatever  over  the  carriers.  The 
duty  of  a  deputy  postmaster  is  confined  to  the  receiving  of  letters, 
packets,  &c.,  brought  to  ^his  office,  and  the  delivering  of  such  of 
them  as  are  not  to  be  transported  further,  to  the  persons  respectively 
to  whom  they  are  addressed,  when  called  for;  and  after  putting 
such  as  are  to  be  carried  further  into  the  proper  mails, in  order  that 
they  may  reach  the  places  and  persons  to  which  and  to  whom  they 
are  respectively  directed,  to  the  delivering  of  the  mails  containing 
the  same  to  the  persons  appointed  and  duly  authorised  to  receive 
and  carry  them.  The  business,  therefore,  of  the  deputy  postmaster 
would  not  seem  to  partake  of  the  nature  of  a  common  carrier,  but 
of  a  wharfinger  or  warehouse  man.  Wharfingers  and  warehouse 
men,  however,  though  to  be  paid  for  their  care  and  attention  in 
keeping  the  goods  safely,  are  only  responsible,  like  other  interested 
bailees,  for  ordinary  negligence;  and  consequently  are  not  liable  for 
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losses  arising  from  accident,  where  they  are  in  no  default.  Jones  on 
Bailment  97;  Slory  on  Bailment  2S9,  sects.  444.  451,  452;  Cailiff 
v.  Danairs,  Peake  N.  P.  C.  114:  Finucaue  v.  Small,  1  Esp.  N.  P.  C. 
315;  Roberts  v.  Turner,  12  Johns.  Rep.  232;  Platt  v.  Hibbard,  7 
Cowen491]  2  Wend.  593.  And  in  Garside  v.  The  Proprietors  of 
the  Trent  and  Mersey  Navigation,  4  Term  Rep.  581,  a  common  car- 
rier, from  Stourpoint  to  Manchester,  undertook  to  carry  goods  from 
the  former  to  the  latter  place,  and  to  forward  them  from  thence  to 
Stockport.  Upon  his  arrival  at  Manchester,  there  being  no  carrier 
there  to  take  the  goods  on  to  Stockport,  he  deposited  them  in  his 
own  warehouse,  until  there  should  be  an  opportunity  of  sending 
them  forward  by  the  Stockport  carrier.  No  distinct  price  was  to 
be  charged  for  the  goods  while  they  were  in  the  warehouse  at 
Manchester,  nor  would  they  have  been  deposited  there  if  the 
Stockport  carrier  had  been  ready  to  receive  them  upon  their  arrival 
at  that  place.  The  goods,  while  they  remained  in  the  warehouse, 
and  before  they  could  be  forwarded  in  the  usual  way,  were  de- 
stroyed by  an  accidental  fire.  The  carrier  was  holden  not  to  be 
liable  for  the  loss,  because  his  duty  as  a  carrier  having  terminated, 
the  depositing  the  goods  in  his  warehouse  invested  him  only  with 
the  character  of  a  warehouse  man,  and  in  that  capacity  he  would 
not  be  made  responsible  for  an  injury  which  did  not  arise  from  any 
want  of  ordinary  diligence  on  his  part;  or,  in  other  words,  the  loss 
was  not  occasioned  by  his  ordinary  negligence.  A  stronger  and 
more  apt  case,  perhaps,  could  not  happen  to  show  the  settled  dif- 
ference of  responsibility  between  a  carrier  and  a  warehouse  man. 
It  shows  that,  notwithstanding  the  same  person  be  invested  with 
both  characters  in  regard  to  the  same  goods,  yet  the  liability  of  the 
one  must  not  be  confounded  with  that  of  the  other.  The  ware- 
house man  receives  goods  into  his  warehouse  to  be  delivered  by 
him  to  a  carrier,  in  order  that  they  may  be  transported  to  their 
place  of  destination;  but,  having  nothing  to  do  with  the  carrying  of 
them,  he  cannot  be  made  responsible  for  the  loss  or  damage  of  them 
as  a  carrier.  In  like  manner  the  deputy  postmaster  receives  letters, 
packets,  &c.,  into  his  office,  either  to  be  delivered  by  him  at  his 
office  to  the  persons  to  whom  they  are  respectively  directed,  or  to 
the  proper  carrier  of  the  mail,  that  they  may  be  forwarded  accord- 
ing to  tlieir  direction;  but  he  neither  carries  them  nor  in  any  way 
undertakes  for  doing  so.  And  seeing  he  has  neither  the  appoint- 
ment nor  the  control  of  those  who  do  carry  the  mails,  it  would 
seem,  therefore,  impossible  that  he  should  be  made  liable  as  a  com- 
mon carrier;  or  for  any  losses  or  injuries,  saving  those  arising  from 
ordinary  neglect  on  his  part.  Ordinary  neglect,  when  he  has  no 
assistant  to  attend  to  arid  perform  the  duties  of  the  office,  may  con- 
sist in  his  not  attending  to  the  performance  of  the  same  himself  in 
person  with  reasonable  vigilance  and  care;  or,  where  he  has  assist- 
ants, in  his  not  exercising  that  care  and  diligence  towards  them  in 
the  performance  of  the  duties  assigned  to  them,  which  every  person, 
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of  common  prudence  and  capable  of  governing  a  family  takes  of 
his  own  concerns;  and  for  every  loss  occasioned  by  the  negligence 
of  the  deputy  postmaster  in  this  respect,  I  apprehend,  that  he  would 
be  held  responsible,  though  the  loss  should  be  produced  immedi- 
ately by  an  accident  or  a  force  that  could  not  be  avoided  or  resisted. 
Jones  on  Bailment  118, 122.  Beyond  this,  however,  as  I  conceive, 
the  responsibility  of  a  deputy  postmaster  does  not  extend.  If  his 
assistants  were,  properly  and  strictly  speaking,  his  servants,  it  might 
be  that  their  neglect  or  default  ought  to  be  imputed  to  him  as  his 
own  neglect,  so  far  as  to  render  him  civilly  answerable  for  it.  But 
they  cannot  be  considered  his  servants  either  in  the  common  or 
legal  acceptation  of  the  term.  Though  employed  by  him,  it  is  only 
with  the  approbation  of  the  postmaster-general  that  he  can  do  so; 
nor  can  he  retain  any  one  in  his  office  as  an  assistant  contrary  to 
the  will  and  pleasure  of  the  postmaster-general.  And  besides,  be- 
fore these  assistants  enter  upon  their  employment,  they  have  to 
take  an  oath  or  affirmation  prescribed  by  law;  and  are  paid  for 
their  services,  not  by  the  deputy  postmaster,  but  by  the  govern- 
ment, as  every  officer  of  it  is;  so  that,  instead  of  being  servants  of 
the  deputy  postmasters,  they  must  be  regarded  as  officers,  sub  modo 
at  least,  of  the  government.  The  assistants  of  a  deputy  postmaster 
do  not  appear  to  stand  in  greater  subserviency,  or  in  a  more  servile 
character  to  him  than  he  does  himself  to  the  postmaster-general, 
and  yet  in  Lane  v.  Cotton,  2  Ld  Raym.  646,  it  was  decided,  by 
three  judges  against  Lord  Holt,  that  the  postmaster-general  was 
not  liable  for  the  loss  of  a  letter  containing  exchequer  bills,  by  the 
negligence  of  his  deputies.  And  afterwards  in  Whitfield  v.  Des- 
pencer,  Cowp.  754,  where  the  same  question,  after  being  very 
elaborately  discussed  before  Lord  Mansfield  and  his  associates,  was 
decided  unanimously  by  them  in  the  same  way.  The  ground  of 
these  decisions  seems  to  be  that  the  post-office  establishment  is  to 
be  considered  as  an  engine  of  the  government,  created  by  act  of  par- 
liament for  the  purposes  of  revenue  and  police;  and  that  the  persons 
employed  therein,  being  appointed  to  that  end  by  the  government, 
have  no  contracts  with  individuals  interested  in  their  services,  either 
express  or  implied,  which  would  render  them  liable  to  the  latter 
for  losses  occasioned  by  the  negligence  of  others;  or  for  any  losses 
sustained  other  than  those  arising  from  their  own  default  or  neglect 
of  duty.  But  for  losses  of  this  latter  description  it  is  clearly  settled 
that  each  postmaster  is  liable  for  his  own  neglect  or  delinquency. 
Browning  v.  Goodchild,  3  Wilson  443;  Stock  v.  Harris,  3  Wilson 
449,  454;  Whitfield  v.  Le  Despenser,  Coivperl65,  per  Lord  Mans- 
field; 2  Kent's  Comm.  610;  Story  on  Bailment,  302,  pi.  463. 

The  question  whether  a  deputy  postmaster  is  liable  for  the  ne- 
glect or  default  of  his  clerks  or  assistants  has  never,  I  believe,  been 
settled  by  a  direct  adjudication  in  any  of  our  courts  as  yet;  but  from 
the  relation  in  which  they  stand  to  him,  as  shown  above,  and  from 
the  design  and  nature  of  the  post-office  establishment,  it  would  seem 
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that  he  can  not  be  made  responsible  for  them.  It  was  held  merely, 
in  Dunlap  v.  Monroe,  7  Crunch  269,  without  deciding  the  question 
of  liability,  that  if  it  was  intended  to  charge  a  deputy  postmaster 
with  the  default  or  neglect  of  his  assistants,  the  pleadings  must  be 
made  up  according  to  the  case.  It  does  not  appear,  however,  in 
the  case  before  us,  that  the  plaintiff  intended,  from  the  manner  in 
which  he  has  drawn  his  declaration,  to  charge  the  defendant  on 
account  of  the  neglect  or  default  of  his  assistants,  unconnected  with 
his  own  default.  The  loss  of  the  plaintiff  is  alleged  to  have  been 
occasioned  by  the  delinquency  of  the  defendant  himself,  in  his  not 
attending  to  the  performance  of  the  duties  of  his  office,  so  as  either 
to  perform  or  cause  them  to  be  performed  with  due  care,  prompti- 
tude and  fidelity;  and  again,  in  not  superintending,  with  reasonable 
care  and  diligence,  his  assistants  while  attending  to  the  business  of 
the  office.  The  court  below  was  therefore  right,  according  to  the 
authority  of  Dunlap  v.  Monroe,  in  charging  the  jury  that,  "  under 
the  pleadings  and  issue  in  this  case,  there  could  be  no  recovery 
against  the  defendant  for  any  alleged  neglect  or  misconduct  of  the 
assistants  acting  under  him,  even  if  it  were  conceded  that  such 
neglect  or  misconduct  were  clearly  proved."  This,  then,  disposes 
of  the  answer  to  the  defendant's  first  point,  which  was  excepted  to 
by  the  counsel  for  the  plaintiff,  and  assigned  here  as  the  first  error. 
The  only  remaining  error  is  an  exception  to  the  charge  of  the 
court,  in  answer  to  the  defendant's  second  point,  "  that  the  liability 
of  the  defendant  could  result  only  from  his  own  misconduct,  or 
from  his  neglect  in  not  properly  discharging  the  duties  of  his  office,  ' 
and  the  loss,  if  any,  must  result  as  a  consequence  from  such  neglect 
or  misconduct;  and  that  the  law  did  not  require  that  a  postmaster 
should  be  always  personally  present  in  his  office,  discharging  the 
business  thereof  in  his  proper  person."  To  require  a  deputy  post- 
master to  be  always  present  in  his  office  ready  to  perform  the  duties 
of  it,  either  ki  person  himself,  or  to  superintend  the  performance 
thereof  by  his  assistants,  would  be  unreasonable  and  at  variance 
with  the  reason  of  his  being  allowed  to  have  assistants.  Assistants 
are  allowed  because  it  would  be  too  onerous,  if  not  wholly  imprac- 
ticable, for  the  deputy  to  perform  the  duties  of  the  office  personally 
himself,  or  to  be  at  all  times  personally  present  when  it  is  requisite 
that  they  should  be  performed.  That  every  deputy  postmaster 
ought  to  devote  a  proper  portion  of  his  time,  either  to  the  perform- 
ance of  the  duties  of  his  office  himself  in  person,  or  to  the  super- 
intendence of  his  assistants  while  employed  in  performing  the  same, 
is  a  proposition  so  evident  and  reasonable  in  itself,  as  not  to  admit 
of  a  doubt;  and  that  he  may  be  made  liable  for  losses  occasioned 
through  the  want  of  such  personal  attention  on  his  part,  seems  to 
be  equally  reasonable  and  just.  His  absence  or  want  of  attention 
may  be  such  as  to  amount  to  culpable  negligence,  by  its  tendency 
to  tempt  spoliations  upon  his  office;  and  whenever  such  is  made  to 
appear  to  be  the  result,  he  would  doubtless  be  held  answerable  for 
viii. — 2  o* 
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the  loss.  The  answer  of  the  court  below,  in  every  other  respect,  to 
this  second  point  of  the  defendant's  counsel,  appears  to  be  in  accord- 
ance with  the  authority  of  Dunlap  v.  Monroe,  and  therefore  free 
from  error. 

GIBSON,  C.  J.  added: — As  it  would  be  preposterous  to  suppose 
that  an  organ  of  the  government  can  stand,  in  relation  to  his  office, 
as  a  common  carrier,  the  question  is,  whether  the  defendant's  as- 
sistant was  his  servant;  for,  as  public  functionaries  are  not  answer- 
able for  the  acts  of  their  subordinates,  if  he  was  the  servant  of  the 
public,  the  last  prop  which  has  been  thought  to  support  the  action 
is  gone.  What  is  there  in  the  case  to  make  him  less  than  an  officer? 
He  was  employed  by  the  defendant;  but  to  do  what?  Not  the  de- 
fendant's private  business,  but  a  part  of  his  official  duty,  which 
could  not  be  done  by  his  own  hands,  and  which  the  ordinances  of 
the  department  authorised  him  to  do  by  the  hands  of  another. 
That  the  privity  which  springs  from  appointment  to  office,  consti- 
tutes the  relation  of  master  and  servant  betwixt  the  immediate 
parties,  is  a  principle  on  which  no  government  has  been,  or  can  be, 
constructed:  the  man  is  the  servant  of  the  party  that  pays  him. 
The  post-office  is  a  department  of  the  government;  and  the  prin- 
ciple would  be  as  applicable  to  its  principal  head,  as  it  would  be  to 
the  head  of  a  branch  of  it;  yet  though  urged  by  counsel,  it  was 
disregarded  in  Lane  v.  Cotton,  and  Whitfield  v.  Lord  Le  Despencer 
— authorities  which  have  long  settled  the  question  in  England,  and 
which  ought,  in  equal  circumstances,  to  settle  it  here.  What  is  the 
condition  of  a  postmaster's  assistant  as  described  by  Lord  Mans- 
field? "The  superior  has  the  appointment  of  the  inferior  officers; 
but  they  give  security  to  the  crown.  One  requisite  is,  that  they 
shall  take  the  oath  taken  by  all  public  officers.  Another  strong 
guard  is,  that  they  are  made  subject  to  heavy  penalties;  and  this  is 
carried  so  far  that  what,  in  the  case  of  a  common  carrier,  or  any 
other  person,  would  be  only  a  breach  of  trust,  is  in  them  declared 
to  be  a  capital  felony."  How  inconsiderable  the  difference  here! 
In  that  instance,  the  action  was  against  the  postmaster-general,  and 
in  this  it  is  against  a  postmaster,  his  subordinate,  who  stands,  how- 
ever, in  regard  to  the  nomination  of  his  own  subordinates,  as  the 
postmaster-general  does  in  England.  The  principle  of  that  case, 
therefore,  is  so  far  applicable  to  this,  that  if  the  assistants,  there, 
are  public  officers  despite  the  dependent  nature  of  their  tenure, 
they  are  necessarily  so  here.  But  nomination  by  the  subordinate 
postmaster,  is  in  fact  subject  to  the  approbation  and  consent  of  his 
superior,  who,  by  virtue  of  his  power  of  general  superintendence, 
requires  that  the  name,  age,  and  length  of  service  be  particularly 
reported  to  him;  and  who,  being  in  effect  the  depository  of  the  ap- 
pointing power,  might,  if  he  pleased,  nominate  in  the  first  instance. 
Would  his  nominee  be  the  postmaster's  servant?  Again:  As  in  the 
passage  quoted,  the  assistants,  like  the  other  officers  attached  to  the 
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department,  take  the  oath  of  office  prescribed  by  the  act  of  con- 
gress: and,  though  none  but  the  letter  carriers  give  security,  they 
would  all  be  bound  to  give  it,  did  the  postmaster-general  demand 
it.  His  discretionary  power  in  matters  of  administration,  is  abso- 
lute and  unlimited.  Finally,  they  are  paid,  as  in  England,  out  of 
the  funds  of  the  department;  and  though  their  delinquencies  are 
not  declared  to  be  capital  felonies,  they  are  severely  punishable  by 
the  statute  of  1825,  as  misdemeanors.  Thus,  every  essential  cir- 
cumstance or  qualification  that  is  found  in  connection  with  the  ap- 
pointment there,  is  also  found  in  connection  with  it  here;  and  the 
same  policy  which  is  opposed  to  an  action  against  the  postmaster- 
general,  is  also  opposed  to  an  action  against  his  substitute.  But  in 
addition  to  these  indices  of  official  character,  we  have  a  provision 
still  more  indicative  of  it  in  the  statute  of  1836:  "That  assistant 
postmasters  and  clerks,  regularly  employed  and  engaged  in  post- 
offices,  shall  be  exempt  from  militia  duties,  and  serving  on  juries, 
and  from  every  fine  or  penalty  for  neglect  thereof."  Now,  to  say 
nothing  of  the  words  "  assistant  postmasters,"  which  of  themselves 
import  official  character,  it  would  be  difficult  to  point  out  any  other 
constitutional  ground  in  which  the  federal  government  might  step 
between  a  private  servant  and  the  performance  of  his  duties  to  the 
government  of  his  state.  It  is  only  for  its  officer,  and  on  the  ground 
of  conflicting  services,  that  it  can  claim  an  exemption;  and  there 
can  be  no  such  conflict  where  the  services,  which  lie  at  the  founda- 
tion of  the  claim,  are  due,  not  to  the  claimant,  but  to  the  person  of 
its  officer,  with  whose  servant  it  can  have  no  legitimate  concern. 
On  any  other  ground  the  statute  would  be  capricious,  unconstitu- 
tional, and  void.  Indeed,  a  private  servant  would  cease  to  be  so, 
by  the  very  act  which  created  a  particular  relation  betwixt  him  and 
the  government.  Congress  has  asserted,  for  assistant  postmasters, 
the  attribute  of  official  character;  and  how  can  we  say  they  have 
it  not?  For  torts  committed  by  them,  being  retained  when  they  had 
been  found  unfaithful,  he  would  doubtless  be  liable;  not,  however, 
on  the  relation  of  master  and  servant,  but  on  the  principle  which 
implicates  a  male  fide  keeper  of  a  vicious  animal  in  the  mischief 
done  by  it. 

But  had  the  delinquent  been  the  defendant's  servant  in  the 
strictest  sense,  I  am  not  satisfied  that  the  action  could  have  been 
maintained  under  any  form  of  pleading.  It  was  a  part  of  the  plain- 
tiff's case  that  his  letter  had  been  purloined — a  point  towards  which 
he  directed  the  whole  force  of  his  evidence — and  it  is  an  indispu- 
table principle,  that  a  master,  though  liable  for  his  servant's  negli- 
gences, is  not  liable  for  his  wilful  wrongs.  For  the  position  that  it 
is  applicable  to  a  case  like  the  present,  though  I  am  less  confident 
of  it  than  of  the  other,  we  have  the  authority  of  Lord  Holt,  in 
Jones  v.  Hart,  2  Sa Ik.  441,  who  states  it.  though  inaccurately,  to 
have  been  the  foundation  of  the  judgment  in  Lane  v.  Cotton,  where 
it  was  held,  he  says,  "  that  case  lay  against  the  postmaster,  and  not 
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against  the  servant,  unbss  he  stole  them  (the  bills)  for  then  he  was 
a  wrongdoer."  Now,  whatever  may  be  thought  of  his  accuracy 
as  to  the  actual  ground  of  the  decision,  there  can  be  no  doubt  of 
his  accuracy  as  to  the  distinctions  of  the  common  law,  for  which 
he  certainly  was  a  great  authority.  His  error  in  Lane  v.  Cotton 
was  not  in  his  principle,  but  in  his  view  of  the  case  to  which  he 
applied  it.  That  so  sharp  an  eye  had  not  perceived  a  difference 
betwixt  a  postmaster's  official  assistant  and  his  private  servant,  is 
attributable  to  the  novelty  of  the  post-office  establishment  at  the 
time,  and  the  little  progress  that  had  been  made  in  the  investigation 
of  its  structure.  On  a  nearer  approach  to  it,  it  is  not  too  much  to 
think  he  would  have  concurred  with  his  brethren,  that  the  action 
could  not  be  supported. 
Judgment  affirmed. 


Sandback  against  Quigley. 

When  the  disability  of  a  plaintiff  not  only  suspends  the  action,  but  destroys 
it  altogether,  it  may  be  pleaded  in  bar  as  well  as  in  abatement. 

If  a  personal  action  which  does  not  survive,  is  brought  after  the  death  of  the 
party,  the  court  may  abate  it  on  motion;  or,  if  there  be  doubt  about  the  fact, 
should  put  the  party  to  his  plea,  and  that  without  regard  to  the  previous  state 
of  the  pleadings,  whether  the  defendant  had  pleaded  in  bar  or  not. 

If  the  plaintiff  in  an  action  of  dower  die  pending  the  action,  it  abates;  there 
can  be  no  substitution  of  her  personal  representatives  for  any  purpose. 

Qusere — Whether  the  personal  representative  of  a  deceased  widow  may  not 
maintain  an  action  on  the  case  against  the  heir  for  her  portion  of  the  proceeds  of 
the  estate,  during  the  time  she  was  kept  out  of  possession. 

ERROR  to  the  district  court  of  Allegheny  county. 

Elizabeth  Sandback,  for  the  use  of  Andrew  M'Farland,  against 
James  Quigley.  This  was  an  action  of  dower,  in  which  the  defen- 
dant pleaded  "  ne  urtques  accouple"  The  cause  afterwards  came 
on  for  trial  and  the  defendant  withdrew  his  plea,  and  pleaded  "tout 
temp  prisl;"  to  which  there  was  no  replication.  On  the  trial  of 
the  cause,  the  defendant  asked  leave  of  the  court  to  withdraw  the 
plea  of  "  tout  temp  prist,"  and  to  plead  "  that  the  plaintiff  was 
dead  before  suit  brought." 

To  this  the  plaintiff  objected: 

1.  Because  the  death  of  a  party  before  suit  brought,  is  matter  in 
abatement. 

2.  That  such  plea  can  not  be  pleaded  after  a  plea  in  bar. 

3.  That  having  gone  to  trial  upon  the  plea  of  "tout  temp  prist" 
the  defendant  can  not  withdraw  it  for  the  purpose  of  pleading  to 
the  disability  of  the  plaintiff. 
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Grter,  president,  was  of  opinion  that  there  was  no  issue  joined 
in  the  cause,  inasmuch  as  the  defendant  was  the  feoffee  of  the  heir; 
the  plea  of  "  tout  temp  prist"  was  irrelevant  and  a  nullity,  even 
if  it  had  been  replied  to,  which  it  was  not.  But  inasmuch  as  the 
death  of  the  party  would  not  abate  the  suit,  but  put  an  end  to  the 
action,  he  inclined  to  the  opinion  that  it  might  be  pleaded  either  in 
bar  or  abatement,  and,  under  our  act  of  assembly,  at  any  time. 

The  plea,  therefore,  was  received,  and  upon  it  the  jury  found  for 
the  defendant,  upon  proof  of  the  fact  that  the  plaintiff  had  been 
absent  for  seven  years,  without  having  been  heard  from. 

M'Candless,  for  plaintiff  in  error,  cited  1  Com.  Dig.  18,  19, 
letter  E;  1  Vin.  Ab.  94,  letter  K,  pi.  19;  1  Wils.  308. 

Metcalf,  contra,  cited  1  Chit.  PL  445;  1  Saund. Rep.  275;  2 
Bos.  4-  Put.  125. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  granting  and  refusal  of  amendments  at  common 
law,  are  so  much  in  the  discretion  of  the  court,  as  not  to  be  the  sub- 
ject of  error.  Thus,  in  Burke  v.  Herber,  2  Watts  206,  it  is  ruled, 
that  it  is  not  error  to  refuse  to  permit  a  plaintiff  to  amend  his  decla- 
ration, after  a  judgment  or  demurrer  against  him.  It  is  there  said, 
on  the  authority  of  Renniger  v.  Thompson,  6  Serg.  4*  Rawle  2;  and 
The  King  v.  The  Mayor  and  Burgesses  of  Grampond,  7  Term 
Rep.  699,  that  matters  in  pure  discretion  are  not  the  subject  of  a 
writ  of  error;  that  amendments,  by  the  inherent  power  of  the  court, 
are  reducible  to  no  certain  rule,  each  particular  case  being  left,  on 
its  own  circumstances,  to  the  mere  discretion  of  the  court.  But  this 
principle  does  not  apply  to  amendments  prescribed  by  the  act  of 
1806.  The  act  prescribes,  that  no  plaintiff  shall  be  nonsuited  for 
any  informality  in  any  statement,  or  declaration  filed,  or  by  reason 
of  any  informality  in  entering  a  plea;  but  when,  in  the  opinion  of 
the  court,  such  informalily  will  affect  the  merits,  the  plaintiff  shall 
be  permitted  to  amend  his  declaration  or  statement,  and  the  defend- 
ant may  alter  his  plea  or  defence,  on  or  before  the  trial  of  such 
cause.  And  if  by  such  alteration  or  amendment,  the  adverse  party 
is  taken  by  surprise,  the  trial  shall  be  postponed  to  the  next  court. 
The  intention  of  the  legislature  evidently  was,  to  prevent  a  plain- 
tiff being  put  out  of  court  by  any  informality  in  the  pleadings,  and 
to  secure  to  each  party,  a  full  opportunity  of  trial  on  the  merits. 
For  this  reason  it  was  ruled  that  amendments  under  the  act,  are 
mandatory  and  not  discretionary,  and  hence  a  refusal  to  allow  an 
amendment  was  the  subject  of  error.  This  has  been  decided  in 
Young  v.  Cam,  2  Binn.  68;  Glazier  v.  8  Serg.  4%  Rawle 

498;  Mann  V.Montgomery,  \QSerg.8fRuivle  192;  Newlin  v. 
Palmer,  11  Serg.  4'  Rawle  98.  All  these  are  cases  where  the 
court  refused  to  allow  the  amendment,  and  thereby  deprived  the 
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party  of  a  right  secured  to  him  by  the  act,  with  the  exception  of 
Newlin  v.  Palmer,  11  Serg.  <§•  Rarvle  98,  where  the  court  reversed 
the  cause,  because  the  court  of  common  pleas  permitted  an  amend- 
ment which  went  to  introduce  a  new  cause  of  action.  Although 
not  disposed  to  quarrel  with  that  case  of  Newlin  v.  Palmer,  yet  the 
inclination  of  my  mind  is  adverse  to  the  reversal  of  a  cause  for  per- 
mitting an  amend menttthat  may,  and  often  does,  promote  the  sub- 
stantial justice  of  the  case.  It  must  be  a  strong  case  of  perverted 
power,  depending,  as  it  necessarily  must,  on  so  many  circumstan- 
ces, and  resting  so  much  on  sound  discretion  to  justify  a  reversal 
for  that  cause  alone.  But  we  do  not  deem  this  an  amendment 
which  calls  for  the  interposition  of  the  court;  this  was  a  real  action,  to 
which  the  defendant  in  the  first  instance  pleads  ne  itnques  accortple, 
which,  with  leave  of  the  court,  was  withdrawn,  and  afterwards  the 
defendant  pleaded  tout  temp  print.  There  was  no  replication  to 
the  plea,  and  besides,  the  plea  was  irrelevant  to  the  subject  matter, 
as  such  a  plea  is  bad  by  the  alienee  or  feoffee  of  the  heir,  who  from  the 
nature  of  the  thing  could  not  always  have  been  ready  to  assign 
dower  to  the  widow.  The  feoffee  of  the  heir  cannot  plead  tout 
temp  prist,  because  he  had  not  the  land  all  the  time,  from  the 
death  of  the  husband,  and  therefore  the  demandant  shall  recover  the 
mesne  profits  and  damages  against  him.  Co.  Lit.  33  «;  2  Sac.  Jib. 
392;  Parker's  Ev.  305.  As  the  case  stood  on  the  pleadings,  the 
plaintiff  might  have  taken  judgment  for  the  want  of  a  plea.  If 
then,  the  plaintiff  might  have  considered  the  plea  as  a  nullity,  I  see 
nothing  to  prevent  the  court,  in  that  stage  of  the  proceedings,  from 
allowing  a  plea  to  be  added,  or  more  properly,  to  put  the  cause  at 
issue  by  a  proper  plea.  A  dilatory  plea  cannot,  in  general,  be 
pleaded  after  a  plea  in  bar;  but  whether  after  the  pleader  has  made 
a  slip  in  pleading,  he  may  not,  with  leave  of  the  court,  withdraw 
that  plea  and  plead  in  abatement,  is  not  so  clear,  and  particularly 
when  the  plea  itself  is  a  nullity.  However  this  may  be,  we  do  not 
consider  it  such  a  departure  from  the  spirit  of  the  act  of  1806,  as  to 
be  the  subject  of  error.  It  will  be  better  to  leave  such  cases,  when 
they  occur,  to  the  sound  discretion  of  the  court  that  tries  the  issue, 
for  it  is  impossible  for  us,  with  the  lights  we  have,  and  sitting  as  a 
court  of  error,  to  judge  of  all  the  circumstances  which  may  enter 
into  the  case.  Besides,  I  am  by  no  means  convinced  that  in  an 
action  of  dower,  which  is  a  real  action,  the  death  of  the  plaintiff  may 
not  be  pleaded  in  bar.  In  general,  when  the  action  survives,  the 
death  of  the  plaintiff  must  be  pleaded  in  abatement,  but  it  is  a  rule 
in  pleading,  that  pleas  in  abatement  must  give  the  plaintiff  a  better 
writ.  In  pleading  a  mistake  in  form,  in  abatement  of  the  writ,  the 
plea  must,  at  the  same  time  correct  the  mistake,  so  as  to  enable  the 
plaintiff  to  avoid  the  same  objection  in  framing  his  new  writ.  And 
this  is  often  a  criterion  to  distinguish,  whether  a  given  matter 
should  be  pleaded  in  abatement  or  in  bar.  A  plea  in  bar,  which 
denies  that  the  plaintiff  has  any  cause  of  action,  cannot,  of  course, 
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give  a  better  writ,  which  is  the  distinguishing  characteristic  of  a 
plea  in  abatement,  1  Saund.  281,  (n.  4;)  Evans  v.  Stephens,  4  Term 
Rep,  227.  Here  the  death  of  the  plaintiff  put  an  end  to  the  action, 
for  under  no  form  of  writ,  can  the  action  of  dower  afterwards  be 
sustained.  It  was,  therefore,  impossible  to  give  the  plaintiff*  a 
better  writ,  which  in  general,  although  not  always,  is  an  essential 
requisite  to  a  plea  in  abatement.  It  is  not  always  necessary,  as  I 
suppose,  because  sometimes  the  same  matter  may  be  pleaded 
in  abatement,  or  in  bar,  as  in  replevin  for  goods,  the  defendant 
may  plead  property  in  himself  or  in  a  stranger,  either  in  abatement 
or  in  bar.  So  outlawry  for  felony,  alien  enemy  and  attainder, 
where  the  cause  of  action  is  thereby  forfeited,  may  be  pleaded 
either  in  abatement  or  in  bar;  and  where  the  defendant  has  omit- 
ted to  plead  in  due  time,  he  may  plead  in  bar.  Where  the  plain- 
tiff's disability  merely  suspends  the  right  of  action,  and  does  not 
destroy  it,  it  can  only  be  pleaded  in  abatement,  and  when  the 
disability  is  removed,  the  suit  will  proceed.  But  when  the  disabil- 
ity of  the  plaintiff  not  only  suspends  the  right  of  action,  but  de- 
stroys it  altogether,  I  cannot  see  the  difficulty  in  allowing  it  to  be 
pleaded  in  bar,  as  well  as  in  abatement.  Indeed,  the  analogy 
would  seem  to  show,  that  a  plea  in  bar  was  tthe  proper  plea, 
although  the  cases  cited  appear  to  allow  the  death  of  the  plaintiff  to 
be  pleaded  at  the  election  of  the  pleader  in  abatement  or  in  bar. 
When  the  action  dies  with  the  party,  as  in  trespass,  slander,  &c., 
the  death  of  the  plaintiff  may  be  suggested,  whereupon  the  action 
abates;  and  if  a  personal  action  which  does  not  survive,  is  entered 
after  the  death  of  the  plaintiff,  the  court  would,  I  apprehend,  on 
motion  abate  the  writ,  or  when  there  was  doubt  as  to  the  fact, 
would  put  the  party  to  his  plea,  and  that  without  regard  to  the 
state  of  the  pleadings  or  an  inquiry  whether  the  defendant  had  pre- 
viously put  in  a  plea  in  bar.  The  defence,  although  it  may  admit 
that  the  plaintiff  may  have  had  a  cause  of  action,  may  yet  insist 
that  it  has  been  determined  by  some  subsequent  matter,  viz.,  the 
death  of  the  plaintiff,  which  puts  an  end  to  the  action. 

It  has  been  suggested  that  damages  may  be  recovered,  in  this 
action,  from  the  death  of  the  husband  until  the  death  of  the  widow. 
Dower  being  a  real  action,  no  damages  were  recoverable,  at  the 
common  law,  by  the  wife  for  the  detention;  but  this  defect  was 
remedied  by  the  statute  of  Merton,  which  gives  damages  to  the 
widow  to  the  amount  of  the  whole  dower,  from  the  time  of  the 
death  of  the  husband  until  the  day  that  the  widow,  by  the  judgment 
of  the  court,  recovers  seisin  of  her  dower.  Parke  on  Dower  301. 
The  damages  are  a  consequence,  or  an  incident,  of  the  judgment, 
and  can  only  be  assessed  when  there  is  a  judgment  of  seisin.  At 
law,  the  widow  loses  her  damages  if  the  tenant  dies  after  judgment 
and  before  they  are  assessed;  and  also,  the  damages  are  lost  to  her 
personal  representatives,  if  she  herself  dies  before  the  damages  are 
ascertained.  This  is  at  law,  but  a  different  rule  prevails  in  equity. 
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A  court  of  chancery  will  decree  an  account  of  rents  and  profits 
against  the  respective  representatives  of  the  several  parties  who 
may  have  been  in  possession  since  the  death  of  the  husband,  pro- 
vided that  at  the  time  of  the  bill  filed,  the  legal  right  to  damages 
was  not  gone.  And  although  the  widow  dies  before  she  has  esta- 
blished her  right  to  dower,  equity  will,  in  favour  of  her  personal 
representative,  decree  an  account  of  the  rents  and  profits  of  the 
lands  of  which  she  may  afterwards  appear  dowable.  Curtis  v. 
Curtis,  2  Bro.  C.  C.  632;  Dormer  v.  Fortescue,  3rftk.  130;  1  Fonb. 
Equity  23;  Wakefield  v.  Child,  Pat.  332.  And  these  rules  are 
founded  in  equity,  for  it  would  be  unreasonable  that  the  widow, 
or  her  personal  representatives,  should  be  debarred  from  damages 
when  the  heir  happens  to  die  before  she  has  established  her  right, 
or  where  she  dies  before  judgment  in  her  favour,  when  the  enjoy- 
ment of  her  dower  is  prevented  by  the  wrongful  act  or  deforce- 
ment of  the  heir  or  feoffee.  At  law,  the  demandant  recovers 
from  the  feoffee  all  the  mesne  profits  of  the  land,  without  re- 
gard to  the  time  he  occupied  it,  for  the  law  leaves  him  to  provide 
a  recompense  or  indemnity  from  the  heir,  which,  if  he  neglects  to 
do,  is  his  own  folly.  Co.  Lilt.  33  a;  2  Bac.  Jib.  392;  1  Keb.  87; 
Parke  305.  But  in  equity  an  account  will  only  be  decreed  for  the 
time  the  premises  were  in  the  actual  occupation  of  the  heir  or 
feoffee.  Curtis  v.  Curtis,  2  Bro.  C.  C.  602;  Dormer  v.  Fortescue, 
3  *fllk.  130;  Parke.  on  Dower  330.  It  has  been  urged  that,  as  we 
have  no  court  of  chancery,  equitable  relief  may  be  given  in  the 
action  of  dower,  notwithstanding  no  judgment  is  or  can  be  rendered. 
But  this  would  be  a  novelty — an  act  of  legislation,  rather  than  judi- 
cial power;  it  would  be  too  great  an  innovation  on  established 
forms,  by  an  act  of  the  court,  to  allow  the  substitution  of  executors 
as  parties  in  an  action  of  dower,  to  enable  them  to  recover  damages 
for  the  detention  of  the  dower.  But  as  the  law  should  not  be  sub- 
ject to  the  reproach  of  giving  a  right  without  a  remedy,  I  would 
suggest  that,  until  the  legislature  think  proper  to  interfere,  relief 
might  be  given  in  a  special  action  on  the  case,  by  the  personal 
representatives  against  the  heir  or  feoffee,  or  against  each  or  both, 
for  the  time  they  respectively  occupied  the  premises. 
Judgment  affirmed. 
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Brownfield's  Estate. 

A  bequest  of  personal  estate  to  a  legatee  for  life,  without  any  disposition  of  it 
over  after  her  death,  may  be  paid  to  her  absolutely  by  the  executor,  and  will  be 
credited  to  him  upon  the  settlement  of  his  administration  account, 

APPEAL  from  the  decree  of  the  orphans'  court  of  Fayette 
county. 

Thomas  Brownfield,  deceased,  by  his  last  will  and  testament, 
made  the  following  disposition  of  his  estate: 

"  First,  I  give  and  bequeath  to  my  beloved  wife,  Mary  Brown- 
field,  one  full  third  of  the  profits  of  my  real  estate  and  one  third  of 
my  personal  estate,  during  her  life,  after  my  just  debts  paid.  I  do 
also  give  and  bequeath  to  my  eldest  daughter,  Elizabeth  Brown- 
field,  she  being  a  lunatic,  meat,  drink,  food  and  apparel,  washing 
and  lodging,  as  her  situation  may  require,  to  be  taken  out  of  my 
real  and  personal  estate,  at  the  discretion  of  rny  executor.  I  also 
give  and  bequeath  to  my  daughters,  Lydia  and  Sarah  Brownfield, 
one  good  feather  bed  and  bedding  a  piece.  I  also  give  and  be- 
queath to  my  daughters,  Ann  and  Lydia,  and  to  rny  youngest  son 
Isaac  Brownfield,  the  profits  of  the  other  two  remaining  thirds  of 
my  real  estate,  during  the  life  of  said  wife,  Elizabeth  and  Ann 
Brownfield.  And  the  remainder  of  rny  personal  estate  I  give  to 
my  daughters,  Ann  and  Lydia  Brownfield,  equally,  the  support  of 
my  eldest  daughter,  Elizabeth,  being  taken  out  as  aforesaid." 

Thomas  Brownfield,  the  executor,  upon  the  settlement  of  his 
administration  account,  charged  himself  with  the  personal  estate, 
amounting  to  2307  dollars,  and  prayed  a  credit  for  the  payment  of 
850  dollars  to  Mary  Brownfield,  the  widow.  The  allowance  of 
this  credit  was  the  subject  of  exception  by  the  legatees,  Ann  and 
Lydia,  who  claimed  as  residuary  legatees,  on  the  ground  that  the 
widow  was  entitled  to  but  a  life  interest  in  the  one  third  of  the 
personal  estate,  and  that  it  was  embraced  in  the  residuary  clause 
of  the  will  after  her  death,  which  it  was  admitted  had  then  hap- 
pened. 

The  court  below  (Ewing,  president)  was  of  opinion  that  the 
residuary  bequest  did  not  embrace  the  subject  of  controversy;  and 
there  being,  therefore,  no  other  disposition  of  that  part  of  the  estate 
than  that  made  to  the  widow,  she  took  it  absolutely,  and  affirmed 
the  account  as  stated. 

Deford,  for  plaintiff  in  error. 
VIH. — 2  P 
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In  this  case  the  only  question  is,  whether  the  executor  ought  not 
to  be  charged  with  the  surn  of  850  dollars  84  cents  paid  over  by 
him  to  the  widow  Mary  Brownfield,  inasmuch  as  by  the  will  she 
had  but  a  life  estate  in  it. 

That  an  executory  devise  may  be  made  of  personal  property, 
money,  or  real  estate,  at  this  day,  is  clearly  established  by  the  fol- 
lowing cases;  1  Fern,  on  Cont.  Hem.  26,30;  2  Ibid.  133;  2  Kent's 
Comm.  352-4.  That  the  executor,  then,  was  bound  to  take  security 
from  the  widow  for  the  amount  paid  to  her,  as  it  was  reduced  to 
money,  arid  is  now  liable  to  account  for  it,  I  think  is  fully  shown 
from  the  following  authorities:  17  Serg.  8f  liawle  293;  5  Watts 
108;  2  Kent's  Comm.  352-4;  7  Watts  15.  Had  this  case  occurred 
since  the  act  of  the  24th  of  February  1834,  there  could  be  no  doubt 
on  the  subject;  and  I  think  there  was  none  before,  under  the  cases 
referred  to  above. 

As  to  the  case  of  Brinton's  Estate,  relied  on  by  the  opposite  side, 
as  reported  in  7  Watts  203,  it  only  decides  what  was  before  settled, 
that  where  personal  property  is  specifically  bequeathed  with  a 
limitation  over,  the  executor  is  only  bound  to  take  a  receipt  for  the 
articles  containing  a  stipulation  for  the  return  at  the  first  devisee's 
death.  As  to  the  small  sum  of  money  paid  to  the  widow  in  the 
case  of  Brinton's  Estate,  it  was  proved  that  she  had  paid  it  over  to 
the  heirs  in  her  lifetime;  so  that  this  case  does  not  militate  against 
the  doctrine  laid  down  in  the  same  book,  (page  15,)  and  the  cases 
before  referred  to,  that  where  the  personal  goods  are  of  a  great 
value,  or  are  reduced  to  money,  the  executor  is  bound  to  take  secu- 
rity from  the  first  taker. 

As  to  whether  this  sum  is  bequeathed  over  by  the  testator  to  his 
two  daughters  Ann  and  Lydia;  I  think  it  is  plain  from  the  will, 
that  the  word  "remainder"  was  used  in  a  legal  sense.  The  court 
will  perceive  that  the  testator's  real  and  personal  estate  are  both 
bound  for  the  maintenance  of  his  daughter  Elizabeth,  a  lunatic,  at 
the  discretion  of  the  executor;  so  that  the  testator  could  not  have 
contemplated  an  immediate  receipt  of  the  "remainder"  of  his  per- 
sonal estate  by  Ann  and  Lydia,  as  it  was  incumbered  with  the 
support  of  Elizabeth  during  her  life.  And  whether  the  testator  used 
the  word  remainder  in  a  technical  or  popular  sense  makes  no  dif- 
ference, as  the  widow  only  had  a  life  estate  in  the  money,  and  it 
would  go  over  to  the  heirs  of  the  testator  at  her  death.  But  the 
whole  remainder  of  his  personal  estate  is  willed  to  Ann  and  Lydia 
in  much  the  same  words  used  in  the  cases  referred  to;  and  no  pre- 
sumption can  be  made  of  an  intent  to  die  intestate  as  to  any  part 
of  his  estate,  when  the  words  of  the  will  carry  the  whole.  1  Watts 
475. 

Wells,  for  plaintiff  in  error. 

There  is  no  limitation  over;  the  word  remainders  the  subsequent 
clause  of  the  will  as  above,  evidently  relates  to  the  two-thirds  of 
his  personal  estate  not  given  to  his  wife  Mary  Brownfield,  because 
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he  directs,  in  a  former  item,  that  the  maintenance  of  his  eldest 
daughter  Elizabeth  (a  lunatic)  shall  be  taken  out  of  his  real  and 
personal  estate  entire;  and  yet,  in  the  clause  directing  the  disposal 
of  the  remainder  of  the  personal  estate  to  Ann  and  Lydia,  he  de- 
glares  that  the  support  of  his  eldest  daughter  Elizabeth  shall  be 
taken  out  as  aforesaid — that  is,  after  deducting  the  one-third  be- 
queathed to  his  wife.  The  testator  also  directs  in  the  same  bequest 
that  the  profit  of  the  "other  two  remaining  thirds"  of  his  real 
estate,  during  the  life  of  his  said  wife,  shall  go  to  Ann  and  Lydia, 
and  the  remainder  of  his  personal  estate  shall  go  to  Ann  and  Lydia 
equally;  evidently  meaning  that  portion  of  his  personal  estate  which 
could  have  been  enjoyed  in  presenli  along  with  the  "other  two- 
thirds"  of  the  profits  of  his  real  estate  devised  to  Ann  and  Lydia 
during  the  life  of  his  wife. 

The  testator  uses  the  word  "remainder"  as  he  applies  it  to  his 
personal  estate  in  the  same  sense  as  the  word  "remaining,"  in  that 
sentence,  where  he  disposes  of  the  two  remaining  thirds  of  his  real 
estate,  during  the  life  of  his  wife,  to  Ann  and  Lydia;  he  could  use 
the  word  in  no  other  sense,  because  the  law  will  not  allow  of  limi- 
tations of  personal  estate  by  way  of  remainder.  2  Freem.  206;  1  P. 
Wins.  1;  1  Bro.  C.  C.  274;  Hop.  on  Leg,  351.  It  is  only  by  way 
of  executory  bequest  or  trust,  that  interests  in  the  nature  of  remain- 
der may  be  created  by  deed  or  will.  If,  therefore,  the  word  re- 
mainder is  not  used  in  its  technical  sense,  it  must  refer  to  that 
part  of  his  personal  estate,  viz.,  the  two-thirds  not  given  to  his  wife, 
and  to  this  only  would  Ann  and  Lydia  be  entitled. 

There  being  no  limitation  over,  the  bequest  of  personal  property 
is  absolute.  See  the  rule  established  in  5  Johns.  Cha.  Rep.  348. 

The  case  in  7  Walts  SOSestablishes  the  former  practice  of  Penn- 
sylvania where  there  has  been  an  express  limitation  over;  the  facts 
of  that  case  are  similar  to  the  present,  excepting  the  limitation. 

It  was  the  intention  of  the  testator  to  give  his  wife  two-thirds  of 
the  profits  of  his  real  estate  for  life,  and  one-third  of  his  personal 
estate  absolutely,  because  all  the  devises  of  the  lands  are  to  take 
place  at  the  death  of  his  wife. 

Where  a  legacy  is  bequeathed  upon  condition  (or  for  life),  if  it  be 
not  limited  over,  it  is  only  in  terror  em.  2  Vern.  20. 

It  has  been  the  custom  in  Pennsylvania  to  consider  an  executor 
discharged  when  he  has  paid  over  personal  property  to  the  first 
devisee  for  life,  and  this  is  evinced  not  only  by  the  decisions  of  the 
supreme  court  above  cited,  but  by  the  intention  of  the  legislature 
to  remedy  the  practice  by  the  passage  of  the  act  of  1834. 

The  executor  was  in  the  performance  of  his  duty  in  paying  the 
legacy  to  the  widow  to  which  she  was  entitled  under  the  will,  and 
he  was  not  bound  to  take  security  that  it  should  be  refunded  to  the 
other  legatees,  even  if  they  should  be  entitled.  9  Serg.  fy  Rawle 
423;  14  Serg.  $  Rawle  118;  7  Walts  203. 


468  SUPREME  COURT  [Piltsburg 

[Brownfield's  Estate.] 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,!. — The  executor  and  accountant  in  this  case  claims  a 
credit  for  850  dollars,  which  he  paid  to  the  widow  of  the  testator 
in  her  lifetime  as  one-third  of  the  personal  estate  which  remained 
after  payment  of  the  debts,  and  which,  as  the  accountant  alleges*, 
she  was  entitled  to  receive  as  a  legacy  bequeathed  to  her  by  the 
testator  in  his  will.  The  bequest  is  as  follows:, — "  First,  I  give  and 
bequeath  to  my  beloved  wife,  Mary  Brownfield,  one  full  third  of 
the  profits  of  my  real  estate,  and  one-third  of  my  personal  estate, 
during  her  life,  after  my  debts  are  paid."  The  testator  then  gives 
and  bequeaths  to  his  eldest  daughter,  Elizabeth  Brownfield,  she 
being  a  lunatic,  meat,  drink,  food  and  apparel,  washing  and  lodg- 
ing, as  her  situation  may  require,  to  be  taken  out  of  his  real  and 
personal  estate,  at  the  discretion  of  his  executor.  Also,  to  his 
daughters  Lydia  and  Sarah  Brownfield,  one  good  feather  bed  and 
bedding  apiece;  after  which  he  gives  in  the  following  words: — "  I 
also  give  and  bequeath  to  my  daughters,  Ann  and  Lydia,  and  to 
my  youngest  son,  Isaac  Brownfield,  the  profits  of  the  other  two 
remaining  thirds  of  my  real  estate,  during  the  life  of  said  wife, 
Elizabeth  and  Ann  Brownfield;  and  the  remainder  of  my  personal 
estate,  I  give  to  my  daughters,  Jinn  and  Lydia  Brownfield, 
equally,  the  support  of  my  eldest  daughter,  Elizabeth,  being 
taken  out  as  aforesaid."  Now  it  is  clear,  I  think,  that  the  testa- 
tor gave  by  his  will  one-third  of  his  personal  estate,  which  should 
remain  after  payment  of  his  debts,  to  his  wife  during  her  life,  with- 
out any  deduction  from  or  charge  upon  it  whatever.  It  is  true, 
however,  that  he  afterwards  charges  his  real  and  personal  estate 
with  the  support  and  maintenance  of  his  daughter  Elizabeth;  but 
then  this  charge,  in  order  to  render  the  several  parts  of  the  will 
consistent  with  each  other,  can  only  be  understood  to  embrace  the 
two-thirds  thereof  not  given  to  his  wife,  after  taking  therefrom  the 
specific  legacies,  consisting  of  beds  and  bedding,  bequeathed  to  his 
daughters  Lydia  and  Sarah.  Unless  then  there  be  a  clear  limita- 
tion of  the  third  of  the  personal  estate  given  to  the  widow,  over  to 
some  other  person  or  persons  after  her  death,  I  take  it  that  she  was 
entitled  to  receive  it  from  the  accountant,  and  that  he  was  bound 
to  pay  it  to  her  without  requiring  any  security  from  her  except  to 
refund  for  the  purpose  of  paying  debts  which  might  thereafter  be 
made  to  appear  to  exist  against  the  estate.  But  if  he  omitted  to 
take,  or  did  not  think  it  necessary  to  require  such  security,  the  only 
consequence  was,  that  he  made  himself  liable  to  pay  such  debts  out 
of  his  own  funds,  not  exceeding  the  amount  that  he  paid  to  the 
widow.  The  question  then  presents  itself,  is  this  third  of  the  per- 
sonal estate  which  was  bequeathed  to  the  widow,  given  over  after 
her  death  by  the  testator,  in  his  will,  to  any  other  person  or  per- 
sons. It  is  claimed  and  insisted  on  for  Ann  and  Lydia  Brownfield, 
two  of  the  daughters  of  the  testator,  who  are  the  appellants  here, 
that  it  is  limited  over  to  them  by  the  following  clause  in  the  will: 
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"and  the  remainder  of  my  personal  estate  I  give  to  my  daughters 
Ann  and  Lydia  Brownfield,  equally,  the  support  of  my  eldest 
daughter  Elizabeth  being  taken  out  as  aforesaid."  The  will, 
from  its  general  phraseology,  appears  to  have  been  drawn  by  a 
person  who  had  acquired  some  knowledge  of  the  appropriate  use 
of  terms  employed  in  disposing  of  real  and  personal  estate  respec- 
tively by  will;  and  he  would  seem  to  have  avoided  the  indiscrimi- 
nate use  of  the  same  words  in  disposing  of  the  estate,  whether  it 
was  real  or  personal;  and  if  such  were  the  case,  it  is  not  likely  that 
he  would  have  used  the  word  "  remainder"  in  this  last  recited 
clause,  if  the  intention  of  the  testator  had  been  to  limit  the  third  of 
his  personal  estate,  which  had  been  given  to  his  wife  for  life,  over  to 
the  appellants  after  her  death;  because  the  law  does  not  allow  of  a 
limitation  of  personal  estate  by  way  of  remainder,  in  the  proper 
sense  of  the  term,  after  a  previous  gift  of  it  to  another  for  life,  2 
Rop.  on  Leg.  351,  though  it  will  permit  it  to  take  effect  as  an  exe- 
cutory bequest,  where  it  is  clearly  and  unequivocally  so  limited 
over.  But  it  is  obvious  that  is  not  the  sense  in  which  it  was  in- 
tended to  be  used  here;  because,  then  it  would  only  have  included 
that  portion  of  the  personal  estate  which  was  given  to  the  wife  for 
life,  and  not  any  portion  of  the  remaining  two-thirds.  But  from 
the  words  used  in  the  latter  part  of  the  clause  last  recited,  this  was 
the  identical  portion  of  the  testator's  personal  estate  to  which  he 
intended  to  refer  by  the  word  "  remainder."  For,  having  shown, 
as  I  think  above,  that  the  two-thirds  of  his  personal  estate,  whicli 
remained  after  the  third  allotted  to  his  wife,  and  taking  out  of  the 
said  two-thirds  the  specific  legacies  of  the  two  beds  and  bedding, 
given  to  Lydia  and  Sarah,  was  that  portion  of  his  personal  estate 
which  the  testator  has  charged,  and  intended  to  charge  with  the 
support  of  his  eldest  daughter  Elizabeth;  it  follows  inevitably 
that  the  same  portion  of  his  personal  estate  which  he  had  charged 
with  the  support  of  Elizabeth,  is  the  same  which  he  has  given, 
subject  to  this  charge,  by  the  last  recited  clause  to  Ann  and  Lydia, 
the  appellants;  for  the  words  of  it  are,  "  the  remainder  of  my  per- 
sonal estate,  the  support  of  my  eldest  daughter  Elizabeth  being 
taken  out  us  aforesaid.  This  support  was  not  to  be  taken  out  of 
the  wife's  third;  and,  therefore,  it  cannot  be  any  part  of  that  re- 
mainder of  the  testator's  personal  estate  that  is  given  by  this  clause 
to  Ann  and  Lydia.  This  being  the  case  they  have  no  interest  in  it, 
nor  claim  upon  the  accountant  for  it.  The  wife  was  entitled  to 
receive  it  to  dispose  of  as  she  pleased,  there  being  no  limitation 
over  of  it  after  her  death.  See  5  Johns.  Cha.  Rep.  348. 
Decree  affirmed. 

vni. — 2  p* 
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Coovert  against  O'Conner. 

A  grant  from  the  commonwealth  of  vacant  land,  bounded  by  a  stream  which 
has  not  been  declared  navigable  by  law,  and  following  its  courses  and  distances, 
passes  the  right  to  the  soil  to  the  middle  of  the  stream;  and  although  the  stream 
may  subsequently  to  the  grant  be  declared  a  public  highway,  that  does  not 
divest  the  property  previously  acquired  by  a  grant  from  the  commonwealth. 

ERROR  to  the  common  pleas  of  Beaver  county. 

Samuel  Coovert,  Wm.  Coovert  and  Luke  Coovert  against  Law- 
rence O'Conner  and  Win.  Ayres.  The  court  below  thus  stated  the 
case,  and  charged  the  jury: 

Bredin,  president. — This  ejectment  is  instituted  to  recover  the 
possession  of  five  acres  of  ground,  claimed  by  the  plaintiffs,  as  part 
of  lot  No.  2,  of  500  acres  in  the  first  donation  district.  The  plaintiffs 
have  given  in  evidence  a  patent  from  the  commonwealth  to  Ste- 
phen Bayard,  for  lot  No.  2  of  500  acres,  first  donation  district, 
dated  the  15th  of  December  1786;  and  have  given  in  evidence  a 
regular  claim  of  title,  from  the  patentee  to  the  plaintiffs,  for  the 
acres  of  land  in  dispute.  The  defendants  claim,  under  a  patent 
granted  by  the  commonwealth  to  Benjamin  Steel,  for  lot  No.  1816, 
of  200  acres,  in  the  second  donation  district,  dated  the  17th  of  Jan- 
uary 1787.  As  to  the  legal  title  of  the  plaintiffs,  or  the  title  under 
which  the  defendants  claim,  there  is  no  difficulty.  The  controversy 
in  this  case  arises  on  an  alleged  interference  of  the  lines  of  lot  No. 
2,  of  500  acres,  in  the  first  donation  district,  with  the  lines  of  lot 
No.  1816,  in  the  second  donation  district.  The  courses  and  dis- 
tances in  the  patent  for  lot  No.  2,  of  500  acres,  are  as  follows: 
"Beginning  at  a  post  and  white  oak  the  numbered  corner,  and 
running  east  17  perches,  to  a  birch  on  Big  Beaver,  thence  down 
said  creek  the  following  courses:  south  76  degrees  east,  75  perches, 
north  83  degrees  east,  40  perches,  south  62  degrees  east,  125 
perches,  north  55  degrees,  east  23  perches  to  a  post;  thence  south 
275  perches  to  a  white  oak,  thence  west  by  lot  No.  19,  236  perches 
to  a  post  and  line,  thence  north  by  lots  Nos.  22  and  23,  360  perches 
to  the  place  of  beginning."  The  courses  and  distances  in  the  patent 
for  lot  No.  1816,  of  200  acres  in  the  second  donation  district,  are 
as  follows:  "  Beginning  at  a  maple,  the  numbered  corner,  and  run- 
ning south  by  lot  No.  1815,  139  perches,  crossing  Beaver  creek  to 
a  post,  thence  east  by  lots  No.  2  and  25,  of  district  No.  1,  recross- 
ing  said  creek,  320  perches  to  a  post,  thence  north  by  lot  No.  87, 
139  perches,  to  the  place  of  beginning. 

A  number  of  witnesses  have  been  examined  on  the  part  of  the 
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plaintiffs,  and  on  the  part  of  the  defendants,  with  regard  to  the 
lines,  and  also  as  to  whether  the  mill  is  below  the  low  water  mark, 
or  on  the  beach  of  the  Mahoning  creek,  (called  in  the  patent  Big 
Beaver,)  and  also  to  prove  the  lines  to  which  those  who  formerly 
lived  on  these  tracts  claimed,  and  on  the  part  of  the  defendants, 
Alexander  M'Dowell  proved  that  he  traced  the  lines  of  lot  No.  2 
of  500  acres,  in  the  first  district,  and  lot  No.  1816,  in  the  second 
donation  district.  Commenced  at  the  southeast  corner  of  lot  No. 
87,  300  acres,  run  east  to  New  Castle,  along  the  district  line,  found 
marks  that  counted  47  years  was  the  district  line.  Returned  to  the 
same  corner,  run  west  to  the  Mahoning,  found  no  original  marks; 
found  blazes  counting  38  years;  continued  west  to  the  western 
boundary  line  of  lot  No.  2,  first  donation  district,  found  there  ori- 
ginal marks;  run  north  48  perches,  and  found  the  corner  of  lot  No. 
2,  a  white  oak;  the  corner  was  down. 

Judge  Brown  proved  that  he  was  called  on  to  make  a  survey 
for  Mr  Henderson.    Commenced  on  the  east  side  of  the  Shenango; 
run  west,  found  the  lines  across  Nos.  87,  88,  89,  and  90;  found  the 
line  well  marked,  and  had  no  doubt  of  its  being  the  district  line. 
Commenced  at  a  corner,  run  east,  found  no  original  mark;  disco- 
vered on  88  an  old  line,  9  or  10  perches  south  of  the  district  line; 
not  positive  whether  this  line  was  across  8S  or  89;  has  since  fol- 
lowed the  district  line  to  Mahoning,  in  1830.     Called  on  by  John 
O'Conner  to  make  survey:  commenced  at  his  northwest  corner, 
run  south  to  the  Mahoning,  crossed  over,  took  the  breadth  of  the 
creek,  found  corner  marks  there  not  original;  took  notice  of  a  white 
oak  old  enough  for  the  line;  was  with  Mr  M'Dowell,  and  his  re- 
collection corresponds  with  Mr  M'Dowell.     David  Young  proves, 
that  he  was  with  Mr  M'Dowell,  and  agrees  with  his  recollection  of 
the  lines  and  marks  found.     Considers  the  mill  below  common 
water  mark;  if  the  embankment  was  removed,  the  water  would 
run  between  the  mill  and  the  bank.    Mr  Clark  told  witness  he  had 
built  the  mill  on  the  public  highway,  and  had  as  good  a  right  as 
Mr  O'Conner.     No.  1816  was  conveyed  by  Mr  Lukens,  in  1806: 
he  claimed  under  a  lease  from  Nathan  Luff  borough — Lukens  oc- 
cupied a  sugar  camp  south  of  the  Mahoning;  never  saw  a  birch 
where  the  mill  stands.     Wm.  Cox,  in  1801  or  1802,  began  at  the 
Shenango,  and  run  to  the  Mahoning.     Lukens  got  Stewart  to  run 
across  the  creek,  and  found  a  post  on  a  knoll,  running  east  to  the 
creek  17  perches,  found  a  beech,  and  blocked  it;  counted  the  age 
of  the  original  lines;  the  patent  called  for  the  meanderings  of  the 
stream;  the  first  course  dipped  into  the  creek.    On  the  22d  of  Feb- 
ruary 1837,  was  sent  for;  commenced  at  the  beech;  run  east;  found 
no  marks;  a  little  south  found  marks.    A  red  oak,  with  an  original 
mark  on  it;  found  no  marks;  on  87,  running  east,  was  38  perches 
north  of  the  district  line.     On  lot  No.  81,  found  original  marks  as 
far  as  traced.     The  district  line  and  the  county  line  are  the  same; 
counted  the  trees  blocked  by  Mr  Findley  and  Mr  Alexander;  none 
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counted  51,  but  the  trees  mentioned.  The  mill  is  within  the  lines 
of  No.  1816,  and  is  under  the  bank  of  the  creek;  could  not  say 
whether  the  mill  is  within  the  lines  of  No.  2,  as  he  did  not  run  the 
meanderings  of  the  creek.  Lot  No.  89  is  16  perches  north  of  the 
district  line. 

Walter  Oliver,  Esq. — In  1829,  at  the  request  of  the  heirs  of 
Stewart,  made  a  division  of  No.  88,  second  donatioji  district;  com- 
menced at  the  northeast  corner  run  south  the  length  of  the  tract, 
found  on  the  lot  on  the  east,  the  original  line;  found  a  new  line  run 
by  Judge  Brown;  not  satisfied  as  to  the  correctness  of  the  south 
boundary  line,  got  a  draft;  it  called  for  the  district  line.  Went  to 
the  black  oak  sprout  that  was  marked,  run  from  10  to  12  perches 
south;  found  a  marked  white  oak;  run  west;  found  a  well  marked 
line.  Returned,  run  east  30  or  40  perches,  to  a  sugar  tree,  said  to 
be  the  corner  of  Mrs  Miller's  tract.  When  I  came  to  the  woods, 
found  a  well  marked  line,  until  I  came  to  the  Stewart  tract;  run 
then  north  10  perches,  and  was  satisfied  that  it  was  the  district 
line.  Last  week,  on  Thursday,  commenced  at  the  northwest  cor- 
ner of  O'Conner's  tract,  run  south  to  the  Mahoning  creek  100 
perches,  the  breadth  of  the  creek  16  perches;  found  it  including 
the  creek  143  perches;  run  eastwardiy  to  the  rising  ground;  was 
shown  marks,  was  taken  to  the  beech  corner  on  the  bank  of  the 
creek.  Commenced  at  the  beech,  run  a  line  south  72  degrees  east, 
75  perches;  run  through  a  bend  of  the  creek;  run  north  83  degrees 
east,  40  perches.  Went  back;  took  a  sight  down  to  the  situation  of 
the  mill;  left  the  mill  some  perches  on  the  north  side  of  that  line, 
then  crossed  the  creek,  dropped  east,  and  found  it  corresponded 
with  the  line;  was  along  when  Mr  M'Dowell  run  the  line.  The 
mill  is  on  what  1  call  middling  low  water  mark.  No.  1816  has 
been  occupied  from  1800  to  the  present  time;  the  vacancy  runs  out 
at  the  second  tract. 

Thomas  Lukens  proves,  that  the  mill  is  standing  where  the 
water  run,  and  were  it  not  for  the  embankment,  would  run  south 
of  the  mill.  Joshua  Chenoworth  proves,  that  he  has  known  the 
tract  for  35  years,  that  three  corners  of  the  mill  are  below  low 
water  mark.  James  Moony  proves,  that  he  was  present  at  the 
building  of  the  mill;  witness  found  fault  with  the  foundation  of  the 
mill.  Clark  said  Mahoning  was  a  navigable  stream,  and  he  would 
occupy  it;  the  south  side  of  the  mill  is  on  the  five  acres,  according 
to  the  way  the  ground  lies.  Was  present  at  a  survey  made  by 
Jarnes  Bryant,  deputy  surveyor  of  Beaver  county;  left  the  mill  on 
the  north  side.  James  Davis  made  a  survey;  his  survey  agreed 
with  Bryant's — was  along  when  the  surveys  were'  made. 

On  the  part  of  plaintiffs,  John  Findley  proves  that,  as  an  artist 
appointed  by  the  court,  he  examined  the  interferences.  Commenced 
at  the  northwest  corner  of  the  tract,  one  range  further  west  than 
this  tract,  run  east  from  that  to  what  was  supposed  to  be  the  cor- 
ner of  this  tract — blocked  the  trees,  and  found  them  to  be  run  in 
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85;  measured  to  the  creek  17  perches;  went  to  the  creek,  taking 
the  meanders  altogether  in  the  creek;  found  no  marks;  his  compass 
divided  the  mill-house  in  two  parts;  run  the  lines  as  we  found 
them  on  the  ground;  they  had  been  run  at  3  degrees  of  a  variation. 
Began  at  the  beech,  crossed  the  creek,  and  came  to  where  O'Con- 
ner's  corner  ought  to  be;  found  a  white  walnut  had  the  appearance 
of  an  original  mark;  found  on  the  maple  an  axe  mark;  counted  it, 
and  found  it  the  age  of  the  donation  surveys.  Came  to  the  line  on 
the  eastern  boundary,  blocked  3  of  the  trees,  counted  from  49  to 
50  years.  Examined  what  is  called  the  district  line;  found  nothing 
older  than  26  or  27  years.  Some  time  afterwards  went  to  the  land; 
commenced  at  the  beech  and  run  to  Newcastle;  nearly  all  the  way 
cleared  land  in  a  swamp,  about  one-half  distance  of  the  tract  found 
an  elm  in  a  bunch  of  woods  in  the  swamp,  same  age  as  the  dona- 
tion surveys.  Went  across  the  tract  called  the  Schott  tract,  no 
marks;  did  not  get  leave  to  examine  the  next  tract.  I  found  none 
older  than  the  county  line;  only  blocked  3  trees;  the  nearest  about 
a  rod  off  the  line. 

Benjamin  Alexander  proves,  that,  on  the  1st  of  February  a  year 
ago,  went,  at  the  request  of  Mr  Coovert,  to  make  a  survey.  I  ran 
at  a  variation  of  3  degrees;  I  counted  the  growths  of  the  maple; 
went  to  the  corner  spoken  of;  it  was  lying;  it  counted  from  37  to 
38  years;  notched  on  three  sides,  north,  east,  and  west;  no  notches 
on  the  south;  the  pointers  counted  51  years.  Then  run  down  to 
the  county  line;  3  trees  marked;  counted  from  25  to  28  years. 
Went  back,  and  run  from  that  corner  south  862  degrees,  west  until 
we  came  to  Mahoning;  one  set  of  the  marks  counted  36  years,  and 
the  other  51;  found  seven  marked  trees  that  were  original. 

Two  of  the  trees  west  of  Mr  O'Conner's  line,  the  tree  that  was 
fallen  out  of  root,  a  black  oak,  counted  25  to  23  years  running  up 
the  Mahoning,  north  68  degrees  west,  92  perches,  south  82  degrees 
west,  50  perches,  north  SO  degrees  west,  86  perches,  run  very  close 
to  the  corner  of  the  mill;  the  seven  trees  did  not  include  the  elm; 
I  did  not  see  it.  Thomas  Hendrickson  was  at  Jonathan  Biddle's, 
in  1806,  and  discovered  a  corner;  there  was  a  beech  there;  showed 
him  a  red  oak,  the  corner  of  the  Schott  tract;  this  corner  is  30  rods 
north  of  the  county  line.  Where  the  mill  now  stands,  there  was  a 
hard  beach  at  an  early  day — water  running  between  the  beach  and 
the  creek. 

Leonard  Dobbin. — After  Alcorn  got  the  500  acre  tract,  saw  them 
survey  it;  the  creek  is  now  nearly  one-third  wider  than  when  I 
first  became  acquanted  with  it;  where  the  mill  now  stands,  was 
solid  ground,  but  it  is  wasted  away  some  years  ago.  There  was  a 
road  below  the  bluff,  it  is  now  all  washed  away.  The  mill  now 
stands  where  there  was  a  road  between  the  steep  bluff  and  the 
beach;  the  sugar  tree,  the  corner  of  No.  25,  was  near  the  bank  of 
the  creek.  In  1817  or  1818,  saw  Mr  Dunn,  the  surveyor;  Mr  Dunn 
and  Mr  O'Conner  were  disputing;  Mr  O'Conner  said  his  patent 
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called  for  crossing  the  creek;  Dunn  said  he  would  run  to  the  South 
Pole  if  he  paid  him  for  it.  It  was  solid  ground;  could  not  go  along 
at  all  when  the  creek  was  so  high  as  not  to  be  rode. 

Nicholas  M'Gowan  was  along  when  Mr  Alexander  made  the 
survey  and  carried  the  chain;  found  the  tree  down  marked  east, 
west  and  north;  found  the  maple  on  the  east  bank  of  the  Mahonny, 
blocked  by  Mr.  Findley,  counted  38  growths;  run  across  the 
vacancy,  30  rods;  run  east  200  perches  across  the  Schott  tract.  The 
foundation  of  the  mill,  if  my  recollection  serves  me,  was  set  into 
the  bank. 

The  plaintiff  contends  that,  notwithstanding  the  patent  under 
which  they  derive  their  title,  calls  for  the  Big  Beaver  as  the  boun- 
dary, and  his  numbered  corner  is  found  on  the  ground  as  called  for 
by  the  patent,  and  is  17  perches  west  of  the  beech  on  the  bank  of 
the  creek,  which  is  also  called  for  by  the  patent,  and  found  on  the 
ground,  agreeing  with  the  draft,  that  they  are  entitled  by  the  patent 
to  cross  the  creek,  and  hold  the  land  north  of  the  creek  to  the  line 
spoken  of  by  two  of  the  witnesses,  Mr  Findley  and  Mr  Alexander. 

The  general  and  settled  principle  of  law  is,  that  the  lines  and 
marks  found  on  the  ground  are  the  true  lines,  and  control  the 
courses  and  distances  returned  in  the  draft,  and  contained  in  the 
patent;  and,  where  the  survey  does  not  call  for  a  natural  boundary 
or  for  the  line  of  another  tract,  the  courses  and  distances  in  the 
patent  will  govern.  It  is  also  contended  that  the  principles  of  law 
that  have  been  settled  as  to  donation  surveys,  supports  the  point 
contended  for  by  the  plaintiff.  In  the  case  of  Smith  v.  Moore,  5 
Rawle  248,  it  is  decided,  that  the  numbered  corner  found  on  the 
ground  controls  the  boundaries  in  the  general  draft,  in  treating  the 
patent;  and  in  the  case  of  Christy  v.  Grossman,  which  is  not  re- 
ported, it  is  decided,  that  the  numbered  corner,  even  if  made  by 
mistake,  controls  all  natural  and  other  boundaries  called  for  by  the 
patent,  and  located  on  the  tract.  The  court  entertains  the  opinion, 
that  these  principles  are  against  the  position  contended  for  by  the 
plaintiffs.  Their  numbered  corner,  so  proved  to  be  found  on  the 
ground  south  of  the  creek,  is  17  perches  west  of  the  beech  which 
is  also  found  on  the  ground  on  the  bank  of  the  creek,  as  called  for 
by  the  draft  and  patent.  The  plaintiff,  therefore,  cannot  extend 
these  lines  down  20  or  30  perches  north  of  their  numbered  corner, 
disregard  the  line  running  east  from  the  numbered  corner  to  the 
birch  on  the  bank  of  the  creek,  called  for  by  the  drafts  and  found 
on  the  ground;  and  although,  from  the  bank,  their  patent  calls  for 
the  Mahoning  as  the  boundary,  following  its  meanders  on  the  south 
bank  of  the  stream  by  courses  and  distances,  cross  the  creek,  and 
hold  the  land  north  of  the  creek.  The  principles  decided  in  the 
case  of  4  Watts,  261,  apply  with  great  force  to  the  present  ca.se, 
and  is  much  stronger  on  the  facts  if  believed  by  the  jury  than  that 
case. 

It  is  contended,  that  if  the  plaintiffs  cannot  by  their  patent  cross 


Sept.  1839.]  OF  PENNSYLVANIA.  475 

[Coovert  v.  O'Conner.] 

the  Mahoning,  and  hold  the  land  to  the  line  spoken  of  by  two  of 
the  witnesses,  there  is  a  vacancy  between  the  two  lots  by  the 
work  on  the  ground.  The  patent  for  lot  No.  1816,  under  which 
the  defendants  claim,  is  bounded  by  lot  No.  2  and  25  on  the  south, 
and  calls  for  crossing  and  recrossing  the  creek.  The  court  enter- 
tains the  opinion,  that  even  if  there  were  evidence  to  satisfy  the 
jury  that  a  line  was  found  on  the  ground  some  perches  north  of 
the  Mahoning,  agreeing  in  age  with  the  donation  lines,  the  boundary 
of  lot  No.  1816  would  be  lines  of  No.  2  and  25,  as  called  for  by  the 
patent  and  found  on  the  ground,  arid  would  be  south  of  the  Big 
Beaver,  (now  called  Mahoning,)  and  this  opinion  it  is  convinced  is 
sustained  by  the  general  principles  of  law  with  regard  to  lines,  as 
also  by  the  decision  in  4  Watts,  261. 

We  are  requested,  by  the  plaintiffs'  counsel,  to  instruct  you  that 
the  defendants  can  only  come  to  the  centre  of  the  stream.  The 
principles  of  the  common  law  as  applied  in  England  to  navigable 
streams,  have  not  been  adopted  in  Pennsylvania  with  respect  to 
our  rivers  that  are  navigable.  Where  the  stream  is  not  a  navigable 
river,  a  case  might  exist  in  which  the  principles  of  the  common  law 
would  govern.  If,  in  the  present  case,  both  patents  had  called  for 
the  Mahoning  as  the  boundary,  the  one  following  the  meanders  of 
the  stream  by  courses  and  distances  on  the  north  side,  the  other 
following  the  meanders  on  the  south  side  by  courses  and  distances, 
the  court  is  of  opinion,  that  the  principle  of  the  common  law  would 
govern,  and  that  each  would  have  a  right  to  go  to  the  centre  of  the 
stream. 

This  case  is  entirely  different  from  the  one  which  I  have  stated. 
The  patent  under  which  the  plaintiffs  claim  is  bounded  by  the 
Mahoning  on  the  north  and  follows  the  meanders  of  the  stream  by 
the  courses  and  distances  stated  in  the  patent. 

The  patent  under  which  the  defendants  claim,  is  bounded  on  the 
south  by  the  line  of  plaintiffs'  patent,  and  calls  for  crossing  and  re- 
crossing  the  creek.  There  is  no  principle  or  statute  of  law  that 
prevents  the  officer  of  the  land  office  from  fixing  the  bank  of  a 
stream,  not  naturally  a  navigable  river,  as  the  boundary  of  a  tract 
of  land,  and  embracing  the  whole  of  the  stream,  and  in  fixing  the 
boundary  of  another  grant  as  bounded  by  the  line  on  the  bank  of 
the  creek,  and  each  having  title  according  to  the  respective  grants 
and  surveys.  The  court  is  of  opinion,  that  the  plaintiffs  are  not 
entitled  to  go  to  the  centre  of  the  creek — that  from  the  birch  on  the 
bank  of  the  creek,  following  the  meanders  of  the  creek,  they  have 
title  to  low  water  mark,  and  that  the  defendants,  under  the  patent 
for  lot  No.  1816,  cross  the  creek,  and  have  title  to  low  water  mark. 
Is  there  any  part  of  the  mill  out  of  low  water  mark,  and  within 
the  bounds  of  the  five  acres?  If  there  is,  your  verdict  will  be  for 
the  plaintiffs. 

If  the  mill  is  entirely  in  the  bed  of  the  stream,  and  no  part  of  it 
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on  the  bank  or  out  of  low  water  mark,  your  verdict  will  be  for  the 
defendants. 

Errors  assigned: 

1.  Instructing  the  jury  that  plaintiff  cannot  cross  the  Mahoning, 
as  that  stream  is  called  for  as  a  boundary. 

2.  Charging  that  even  if  there  was  a  line  and  corners  found  on 
the  ground  north  of  the  Mahoning,  agreeing  in  age  with  the  dona- 
tion survey,  yet  as  the  southern  boundary  of  1816,  is  lots  Nos.  2 
and  2.5,  the  lines  of  those  tracts  form  the  boundary  of  1816,  and, 
therefore,  defendant  could  run  past  the  line  and  corners,  and  cross 
the  Mahoning. 

3.  In  deciding  that  plaintiffs'  patent  would  not  enable  them  to 
hold  to  the  centre  of  Mahoning  creek,  but  merely  to  low  water 
mark  on  the  south  bank  of  the  creek,  and  that  defendants'  patent 
would  hold  to  low  water  mark  on  the  south  bank  of  the  creek. 

4.  In  deciding  that  if  the  mill  was  entirely  in  the  bed  of  the 
stream,  and  below  low  water  mark,  plaintiffs  could  not  recover. 

Pearson,  for  plaintiff  in  error. 
Sullivan,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — We  perceive  no  error  in  the  principles  laid  down 
by  the  court  below,  in  relation  to  the  lines  and  boundaries  of  the 
patents  of  the  parties,  on  which  the  first  and  second  errors  are 
assigned;  and,  indeed,  these  errors  have  been  but  faintly  urged. 
The  main  point  is  as  to  the  direction  of  the  court,  stated  in  the  third 
and  fourth  errors,  respecting  the  right  of  the  plaintiffs,  under  their 
patent,  to  hold  to  the  centre  of  the  stream.  The  plaintiffs'  patent 
is  dated  the  15th  of  December  1786,  and,  being  earlier  than  the 
defendants',  has  the  priority,  and  may  claim  to  be  satisfied  for  all 
the  vacant  ground  it  calls  for,  without  being  curtailed  or  interfered 
with  by  the  defendant's  patent,  which  did  not  issue  until  the  17th 
of  January  1787.  The  description  in  the  plaintiffs'  patent  is  as 
follows:  "  Beginning  at  a  post  and  white  oak,  the  numbered  cor- 
ner, and  running  east  seventeen  perches  to  a  birch  on  Big  Beaver 
run;  thence  down  said  creek  the  following  courses:  south  seventy- 
six  degrees  east,  seventy-five  perches,  north  eighty-three  degrees 
east,  forty  perches,  south  sixty-two  degrees  east,  one  hundred  and 
twenty-four  perches,  north  fifty-five  degrees  east,  twenty-three 
perches,  to  a  post;  thence  south  two  hundred  and  seventy-five 
perches  to  a  white  oak,"  &c.  It  is  clear,  as  was  the  opinion  of  the 
court  below,  that  according  to  the  corner  called  for  and  the  courses 
and  distances  stated,  the  plaintiffs'  northern  boundary  is  the  creek, 
by  its  courses  and  meanderings,  agreeably  to  the  principles  settled 
by  this  court  in  Hart  v.  Hill,  1  Whart.  131,  and  Klingensmith  v. 
Grounding,  5  Watts  458.  And  the  question  is  whether  the  plain- 
tiffs, by  virtue  of  their  boundary  of  the  creek,  hold  to  the  centre  of 
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the  stream  of  Mahoning  creek,  (called,  in  the  patent,  Big  Beaver 
run,)  or  only  to  low  water  mark.  The  court  below  charged  the 
jury,  that  the  plaintiffs  are  not  entitled  to  go  to  the  centre  of  the 
creek;  that  from  the  birch  on  the  bank,  following  the  meanders  of 
the  creek,  they  have  title  to  low  water  mark;  and  that  the  defen- 
dants, under  their  patent  for  lot  No.  1816,  cross  the  creek,  and  have 
title  to  low  water  mark. 

It  is  to  be  observed,  that  the  Mahoning  creek  here  referred  to, 
was  not,  at  the  time  of  these  grants,  declared  a  public  highway, 
though  it  has  been  since  declared  so  by  an  act  of  the  legislature. 
Being  then  considered  as  a  stream  not  navigable,  it  is  a  settled 
principle  that  a  grant,  from  the  state,  of  vacant  land,  bounded  by 
such  a  stream  and  following  its  courses,  passes  the  right  to  the 
centre  of  the  stream. 

All  rivers,  lakes  and  streams  comprehended  within  the  charter 
bounds  of  the  province,  passed  to  William  Penn  in  the  same  man- 
ner as  the  soil.  In  grants  of  tracts  of  vacant  lands  by  him  or  his 
successors,  during  the  proprietary  limes,  and  by  the  commonwealth 
since,  streams  not  navigable,  falling  within  the  lines  of  a  survey, 
were  covered  by  it  and  belonged  to  the  owner  of  the  tract,  who 
might  afterwards  convey  the  body  of  the  stream  to  one  person  and 
the  adjoining  land  to  another.  2  Pet.  64.-  When  streams  not  navi- 
gable formed  the  boundary  of  such  tract,  the  grantee  acquired  a 
title  ad  filum  aquae.  The  large  rivers  and  principal  streams,  by 
nature  navigable,  belonged  to  the  commonwealth,  as  well  where 
there  was  no  tide,  as  where  the  tide  ebbed  and  flowed,  contrary  to 
the  principles  of  the  common  law,  and  of  some  of  the  states?,  in 
which,  in  all  rivers  and  streams  where  the  tide  did  not  ebb  and 
flow,  the  grant  of  land,  with  a  boundary  on  the  stream,  extended 
ctd  filum  (tquae.  Carson  v.  Blazer,  2  Binn.  475;  Shrunk  v.  Schuyl- 
kill  Navigation  Company,  14  Serif.  4*  Ruwle  71.  And  the  very 
point  before  us  was  decided  by  this  court,  in  the  case  of  Ball  v. 
Slack,  2  lVh<trton  538,  which  case  was  elaborately  argued  and 
much  considered.  There  Mr  Justice  Huston,  delivering  the  opinion 
of  the  court,  lays  it  down  as  a  settled  principle  in  Pennsylvania, 
that  when  a  grant  or  survey  is  bounded  on  a  river  or  creek,  it 
extends  to  that  river  or  creek,  and  (except  in  the  case  of  large 
navigable  streams)  extends  to  the  middle  of  the  creek. 

Although  the  Mahoning  has  since,  as  is  stated,  been  declared 
a  public  highway,  that  does  not  divest  the  property  previously 
acquired  by  a  grant  from  the  commonwealth,  as  between  these 
parties,  but  leaves  to  the  owner  his  right  to  the  soil  covered  with 
the  water,  to  the  middle  of  the  stream,  as  well  as  every  other  right 
he  purchased,  not  inconsistent  with  the  public  use  of  the  stream  as 
a  highway;  which  is  all  in  the  case  of  streams,  not  by  nature  large 
rivers  or  principal  streams  of  the  common  wealth,  that  the  com  n  ion- 
wealth  may  be  considered  as  tacitly  reserving  at  the  time  of  the 
vin. — 2  Q 
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grant,  whenever  the  public  benefit  should  hereafter  require  a  legis- 
lative declaration  to  be  made. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Barker  against  Maxwell. 

A  contractor,  being  the  builder,  and  a  contractor  under  him,  not  recognized  by 
the  owner,  can  not  unite  as  partners  in  filing  a  claim  for  their  work  against  the 
building.  The  sub-contractor,  in  such  case,  should  file  a  separate  claim  for  his 
work,  against  the  owner  and  the  builder  with  whom  he  contracted. 

ERROR  to  the  common  pleas  of  Beaver  county. 

Robert  Maxwell  and  Thomas  Morgan  against  Richard  B.  Barker. 
Scire  facias  sur  mechanics'  lien.  On  the  6th  of  June  1836,  Thomas 
Morgan  and  Richard  B.  Barker  entered  into  a  written  agreement, 
by  which  the  former  was  to  do  certain  mason-work  for  the  latter  at 
the  price  stipulated.  After  the  agreement  was  executed,  the  plain- 
tiffs in  this  suit,  by  an  endorsement  upon  the  said  agreement,  en- 
tered into  partnership  to  do  the  work.  The  proof  was  that  the 
defendant  refused  to  have  any  thing  to  do  with  Maxwell.  After 
the  work  was  completed  Maxwell  and  Morgan  filed  a  claim  for  the 
amount  of  the  work  done,  and  issued  this  scire  facias  to  recover 
the  same. 

The  objection  to  the  plaintiffs'  recovery  was,  that  the  plaintiffs 
could  not  file  a  joint  claim,  or  maintain  this  scire  facias  upon  it. 
But  the  court  below  was  of  opinion  that  the  plaintiff  was  entitled 
to  recover,  and  so  instructed  the  jury. 


,  for  plaintiff  in  error. 
Shannon,  for  defendant  in  error. 

PER  CURIAM.  —  There  is  at  least  one  objection  to  this  claim, 
which  is  fatal  to  it.  Maxwell  had  no  power,  by  his  own  act,  to 
constitute  himself  the  defendant's  creditor;  nor  does  the  statute 
legitimate  his  claim  as  such.  He  came  into  the  business  under  the 
contractor,  who  was  also  the  architect  or  builder;  and  what  did  the 
statute  authorise  him  to  do  in  that  predicament?  Simply  to  file  his 
claim  against  the  property,  setting  forth  the  name  of  the  owner  of 
the  building;  and  also  the  name  of  the  architect  or  builder,  as  such, 
with  whom  he  contracted.  On  that  head  the  statute  is  distinct  and 
positive.  Maxwell,  however,  filed  his  claim,  not  separately  as  a 
sub-contractor  with  the  builder,  but  as  his  partner  in  the  contract 
with  the  owner.  No  name  at  all  is  stated  as  that  of  the  architect. 
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The  plaintiffs  can  recover,  if  at  all,  only  on  their  claim  as  they  have 
filed  it;  and  that  it  arose  out  of  a  contract  with  them  jointly,  is  dis- 
proved by  all  the  evidence.  The  number  of  stones,  as  well  as  the 
periods  of  furnishing  the  materials,  are  not  specified;  and  the  claim 
may  perhaps  be  deficient  in  other  particulars;  but  the  joinder  of 
Maxwell  as  a  partner  is  clearly  fatal. 
Judgment  reversed. 


Charles  M.  Reed  against  John  and  David  Dick. 

An  opinion  expressed  by  the  crew  of  a  vessel,  in  consultation  with  the  master 
on  the  soundness  of  a  link  in  a  chain-cable  which  they  were  paying  out  to  pre- 
vent her  from  dragging  her  anchors,  is  admissible  in  proof  of  its  adequacy  to  the 
ordinary  exigencies  of  the  navigation. 

Evidence  that  other  vessels  driven  into  port  by  the  same  storm,  were  staunch 
and  strong  as  any  employed  in  the  trade,  is  competent  to  show  its  violence. 

Also,  that  the  sails  were  insufficient,  is  inoperative  where  the  loss  is  assumed 
to  have  been  occasioned  exclusively  by  the  insufficiency  of  a  cable. 

The  expense  of  overland  transportation,  after  the  goods  have  been  uncondi- 
tionally received  at  an  intermediate  port,  must  be  borne  by  the  merchant,  and 
not  by  the  carrier. 

ERROR  to  the  common  pleas  of  Crawford  county. 

The  plaintiffs  below  declared  against  the  defendant,  who  was 
sued  as  a  common  carrier,  with  another  not  taken,  for  damage  to 
their  goods  aboard  the  schooner  I^armer,  from  Buffalo  in  New 
York,  to  Erie  in  Pennsylvania;  and  laid  their  damages  at  5000  dol- 
lars. The  Farmer  sailed  with  other  vessels  in  the  beginning  of 
October  1833,  the  most  tempestuous  season  of  lake  navigation,  and 
was  driven  back  by  stress  of  weather.  The  gale  having  moderated, 
she  sailed  again,  but  was  compelled  to  go  into  Dunkirk  for  a  har- 
bour, where  she  lay  at  single  anchor  till  the  next  day  but  one, 
when  it  came  on  to  blow  a  hurricane,  and  she  began  to  start  from 
her  moorings.  She  was  brought  up  by  an  additional  anchor  and 
chain  cable,  but  shortly  started  again,  and  the  cables  were  paid  out 
till  within  twenty  fathoms  of  their  extent,  when  a  rope-yarn  was 
observed,  which  had  been  bound  around  a  particular  link,  to  mark 
it  as  unsound,  by  a  hand  who  had  left  the  vessel.  The  master  was 
called  to  inspect  it,  and  all  hands,  as  it  was  alleged,  having  joined 
in  pronouncing  it  sound,  the  cables  were  paid  out  as  far  as  they 
would  reach.  In  less  than  an  hour  the  chain  cable  parted,  (whether 
at  the  suspected  link  had  not  been  ascertained,)  the  other  was  slip- 
ped, sail  was  made  with  the  jib,  and  the  crew  were  unable  by  it  to 
clear  a  ledge  of  rocks  towards  which  the  vessel  had  been  dragging, 
as  well  as  to  run  her  ashore  at  the  most  desirable  place.  Only  one 
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of  the  other  vessels  in  the  harbour  rode  out  the  gale.  On  opening 
the  Farmer's  hatches  next  day,  her  cargo  was  found  to  be  wet:  the 
plaintiff's  goods  were  landed,  delivered  to  his  agent,  unpacked, 
dried,  and  forwarded  to  him  overland. 

In  the  course  of  the  trial  several  points  of  evidence  were  ruled 
and  excepted  to.  The  defendant  proposed  to  ask  a  witness  whether 
the  crew  did  not  accord  with  the  master  in  pronouncing  the  doubt- 
ful link  to  be  a  sound  one;  but  the  question  was  overruled.  He 
asked  whether  the  vessels  which  sailed  in  company  with  the  Far- 
mer, and  put  back  with  her,  were  not  as  seaworthy  as  any  on  the 
lake;  and  the  answer  was  suppressed.  Evidence  was  admitted  to 
prove  that  the  mainsail  was  eaten  in  holes  by  rats,  and  that  the 
flying-jib  was  torn  by  the  flukes  of  the  anchor:  also,  of  the  plain- 
tiff's expenses  incurred  in  transporting  their  goods  by  land,  which, 
the  judge  charged,  might  be  considered  in  estimating  the  damages. 
To  other  matters,  also,  not  noticed  by  the  court  here,  bills  of  ex- 
ceptions were  taken  but  not  sustained. 

The  jury  found  for  the  plaintiffs  2304  dollars,  and  the  defendant 
brought  a  writ  of  error. 

Dereckson  and  Farrelly,  for  plaintff  in  error,  cited  4  Binney  134; 
3  Kent  228;  5  Binney  525;  1  Wash.  C.  C.  B.  530. 

Riddle,  for  defendant  in  error,  cited  5  Walls  425;  Abbot  on 
Shipping  329;  8  Serg.  $>  Rawle  537;  1  T.  R.  33;  and  4  Whart. 
204. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Whether  we  look  to  the  carrier's  common  law 
responsibility  or  to  the  limit  assigned  to  it  by  the  exception  in  the  bill 
of  lading,  we  must  hold  him  bound,  at  the  peril  of  consequences 
actually  produced  by  any  defect  in  that  particular,  to  provide  a 
vessel  sufficiently  furnished  with  tackle  and  apparel  to  encounter 
the  ordinary  dangers  of  the  voyage;  not  its  extraordinary  and  un- 
foreseen dangers  against  which  it  behooves  the  merchant  to  secure 
himself  by  a  policy  of  insurance.  It  might  be  supposed,  therefore, 
that  seaworthiness  could  not  enter  into  the  question  of  a  carrier's 
liability  for  a  loss  from  an  act  of  God;  or,  to  speak  more  reverently, 
inevitable  accident  with  which  it  might  seem  to  have  no  connection. 
But  the  term  is  used  comparatively,  and  as  indicating  a  result,  not 
exclusively  of  irresistible  force,  but  of  force  above  what  is  ordi- 
narily experienced;  and  deficiency  of  equipment  for  ordinary  exi- 
gencies, may  consequently  be  the  effective  cause  of  loss  from  an 
extraordinary  peril  which  would  not  otherwise  have  been  dis- 
astrous. Who  can  set  bounds  to  the  success  of  human  exertion  by 
ordinary  means,  without  which  the  end  would  be  unattainable? 
By  the  energy  of  the  crew,  many  a  ship,  whose  fate  would  have 
been  sealed  by  the  breaking  of  a  brace  or  the  snapping  of  a  spar,  has 


Sept.  1S39.]  OF  PENNSYLVANIA.  481 

[Charles  M.  Reed  v.  John  and  David  Dick.] 

been  rescued  from  a  lee  shore.  The  longer  a  sinking  ship  can  be 
kept  afloat,  the  greater  her  chance  of  succour — and  of  the  benefit 
of  a  chance,  the  merchant  or  insurer  is  not  to  be  deprived — but  he 
would  be  deprived  of  it  by  a  defect  in  the  pumps,  or  by  any  thing 
else  that  would  hasten  the  catastrophe.  There  may,  however,  be 
disasters  so  sudden  and  so  overwhelming,  as  to  bid  defiance  to  pre- 
caution; and  in  respect  to  these,  want  of  preventive  apparatus  for 
accidents  of  another  kind,  would  not  preclude  the  carrier  from  in- 
sisting on  exemption  from  a  loss  occasioned  by  one  of  them  as  an 
act  of  Providence:  as  we  ruled  in  Hart  v.  Allen  &  Grant,  2  Watts 
1 14,  where  the  damage  was  induced  by  capsizing  in  a  squall.  Now 
as  the  proximate  cause  of  the  loss,  in  the  case  at  bar,  was  the  part- 
ing of  a  cable,  its  actual  sufficiency  for  ordinary  purposes  without 
regard  to  the  master's  knowledge  of  its  condition,  was  the  point  on 
which  the  cause  turned;  and  the  objection  to  the  opinion  of  the 
crew  in  consultation  with  him,  was  not  for  its  supposed  incompe- 
tence in  the  abstract,  but  for  the  want  of  an  attestation  of  it  by  the 
oaths  of  those  who  had  expressed  it.  I  remember  not  what,  or 
whether  any,  has  been  given  for  the  admissibility  of  such  evidence 
in  cases  of  jettison;  but  it  seems  to  be  admissible,  on  general  prin- 
ciples, as  part  of  the  res  gesta.  Seamen  are  expert  in  nautical 
affairs,  and  their  judgment,  in  matters  of  opinion,  touching  the 
working  and  preservation  of  a  ship,  may  be  as  satisfactorily  attested 
by  their  acts  when  impelled  by  motives  of  duty  and  self-preserva- 
tion, as  if  it  were  given  under  the  sanction  of  an  oath.  It  was  re- 
marked by  Mr  Justice  Story  in  Tidrnarsh  v.  The  Washington 
Insurance  Company,  1  Mason  439,  that  the  standard  of  seaworthi- 
ness is  arbitrary  and  dependent  on  the  opinions  of  nautical  men: 
and  certainly  their  opinions  cannot  be  better  manifested  by  their 
oaths  than  they  are  by  their  acts,  which  go  to  make  up  the  usages 
of  the  port.  Besides,  when  the  rejected  evidence  was  proposed,  no 
other  proof  had  been  given  of  the  supposed  flaw  in  the  cable,  than 
that  a  mark  had  been  put  upon  a  link  in  it  by  a  hand  who  had  left 
the  vessel;  and  surely  to  the  judgment  of  that  hand,  thus  indicated, 
might  be  opposed  the  declared  judgment  of  the  crew. 

The  evidence  of  the  condition  and  qualities  of  other  vessels  which 
were  unable  to  keep  the  lake,  was  competent  to  show  the  violence 
of  the  storm;  but  inoperative,  as  the  turning  point  of  the  cause  was 
the  sufficiency  of  the  Farmer's  anchors  and  cables.  Evidence  of 
the  condition  of  her  sails,  also,  was  competent  in  the  first  instance, 
but  inoperative.  As  already  observed,  the  carrier  was  bound  to 
provide  a  vessel  adequate  to  the  navigation;  but  according  to  Hart 
v.  Allen  &  Grant,  the  question  of  adequacy  arises  only  where 
inadequacy  could  have  contributed  to  the  event.  Now  it  appears, 
without  contradiction,  that  when  the  chain  cable  parted,  the  other 
one  was  slipped,  and  that  the  vessel  was  beached  by  means  of  her 
sails  at  the  most  eligible  place  in  the  harbour.  It  is  clear,  there- 
vm. — 2  Q* 
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fore,  that  the  sails  did  their  office  to  the  extent  of  the  service 
required  of  them. 

The  only  founded  exception,  else,  was  taken  to  evidence  of  ex- 
pense incurred  by  overland  transportation  of  the  goods  after  they 
were  taken  into  the  plaintiffs'  possession;  and  to  a  consequent 
direction  that  it  might  he  a  constituent  of  damages.  Nothing  is 
clearer  than  that  the  contract  is  entire;  and  that  acceptance  of  the 
goods  at  an  intermediate  port,  is  an  abandonment  of  it.  Where  it 
is  not  entirely  performed  by  delivery  at  the  place  of  destination, 
the  merchant,  being  liable  for  no  payment  but  pro  rata  freight, 
and  for  that  only  in  special  cases,  is  entitled  to  nothing  for  time  and 
labour  spent  in  partial  conveyance.  "When  goods,"  says  Mr 
Beneche  in  his  Principles  of  Indemnity,  page  448,  "  in  conse- 
quence of  a  ship  being  disabled  by  a  peril  of  the  navigation  from 
completing  her  voyage,  are  transshipped  and  forwarded  to  the  place 
of  their  destination;"  that  is,  as  I  take  it,  by  the  original  carrier, 
"the  increase  of  freight  thereby  incurred,  must  be  borne,  generally 
speaking,  by  those  for  whose  benefit  the  goods  were  sent  to  their 
destination."  For  whose  benefit  were  they  sent  on  in  this  instance? 
"If,"saysMolloy,  B. 2, ch. 4, sect. 5,  "the  ship, in  the  voyage, becomes 
unable  without  the  master's  fault,  or  that  the  master  or  ship  be  ar- 
rested by  some  prince  or  state  in  her  voyage,  the  master  may  either 
mend  his  ship  or  freight  another.  But  if  the  merchant  will  not 
agree  to  the  same,  then  the  freight  becomes  due  for  so  much  as  the 
ship  hath  earned;  for  otherwise  the  master  is  liable  for  all  damage 
that  shall  happen:  and,  therefore,  if  the  ship  to  which  the  goods 
are  translated,  perish,  the  master  shall  answer;  but  if  both  ships 
perish,  then  he  is  discharged."  And  Maylines,  page  89,  says  the 
same.  But  this  regards  two  things:  the  carrier's  increased  respon- 
sibility for  the  safety  of  the  goods  when  transhipped  without  the 
merchant's  consent;  and  the  merchant's  liability  for  pro  rula  freight 
when  he  elects  to  have  them  at  the  port  of  necessity.  I  find  no 
authority  to  charge  the  carrier,  in  such  a  case,  with  the  duty  or  ex- 
pense of  subsequent  transportation.  On  the  contrary,  it  results 
from  the  indurability  of  the  contract,  that  the  merchant,  having 
taken  his  goods  into  his  own  keeping,  for  his  own  purposes,  is  the 
person  for  whose  benefit  they  are  to  be  forwarded,  and  who  is  con- 
sequently to  bear  the  expense  of  it.  As  to  him,  the  voyage  is  ended ; 
and  as  to  the  future,  the  carrier  has  neither  duty  nor  reward.  The 
merchant  has  superseded  the  contract  by  an  arrangement  of  his 
own,  and  can  claim  nothing  for  prospective  charges  under  it.  The 
acceptance  of  the  goods,  in  this  instance,  was  unconditional;  and 
the  charges  that  grew  out  of  it,  all  but  those  for  salvage,  are  not, 
in  any  event,  to  be  borne  by  the  defendant. 

Judgment  reversed,  and  a  venire,  de  novo  awarded. 
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Baughman  against  Kunkle. 

One  of  three  administrators  having  settled  a  final  account  of  his  administration, 
upon  which  a  decree  of  distribution  was  made  by  the  orphans'  court,  an  action 
will  lie  by  one  of  the  distributees  against  his  personal  representative  to  recover 
a  distributive  share,  although  his  co-administrator  still  survives. 

In  an  action  to  recover  a  distributive  share,  it  is  not  necessary  to  tender  a 
refunding  bond  before  suit  brought;  nor,  after  a  great  lapse  of  time,  would  the 
court  require  such  bond  to  be  given  at  any  time. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Lawrence  Kunkle  against  Henry  Iseman,  executor  of  John 
Baughman,  deceased.  This  was  an  action  on  the  case  to  receive  a 
distributive  share  of  the  estate  of  John  Kunkle,  deceased,  in  which 
the  following  facts  were  stated  in  the  nature  of  a  special  verdict: 

John  Kunkle  died  in  the  year  1813  intestate,  leaving  issue  Se- 
bastian, Peter,  Lawrence,  Michael  and  George;  Catharine,  Mada- 
lina,  and  Barbara  Kunkle. 

December  22,  1813,  letters  of  administration  on  the  estate  of 
John  Kunkle  were  granted  to  Mary  Kunkle,  Sebastian  Kunkle, 
and  John  Baughman. 

May  19,  1817,  John  Baughman  and  Sabastian  Kunkle  pre- 
sented their  administration  account  on  the  estate  of  John  Kunkle, 
which  was  passed  by  the  orphans'  court,  exhibiting  a  balance  in 
their  hands  of  1 107  dollars  39  cents. 

November  17,  1817,  John  Baughman  presented  to  the  orphans' 
court  his  supplementary  administration  account  on  the  estate  of 
John  Kunkle,  deceased,  which  was  passed  by  the  court,  exhibiting 
a  balance  in  his  hands  of  1219  dollars  2S|  cents  for  distribution. 

August  term  1819.  The  orphans'  court  did  order  and  decree  that 
the  balance  remaining  in  the  hands  of  John  Baughman,  acting  ad- 
ministrator of  John  Kunkle,  deceased,  on  settlement  of  his  supple- 
mentary administration  account  to  be  distributed  as  follows:  To 
Lawrence  135  dollars  47^  cents;  to  the  children  of  Michael  Kunkle 
135  dollars  47^  cents;  to  Catharine  135  dollars  47£  cents;  to  Mada- 
lina  135  dollars  47i  cents:  to  George  135  dollars  47£  cents;  to  John 
135  dollars  47£  cents;  to  Sabastian  Kunkle  135  dollars  47£  cents; 
to  Barbara  135  dollars  47i  cents. 

July  1831,  John  Baughman  died  after  having  made  his  last  will 
and  testament,  by  which  the  present  defendant  was  appc/inted  his 
executor  and  took  upon  himself  the  administration  of  said  estate. 

Sabastian  Kunkle,  one  of  the  administrators  of  John  Kunkle, 
deceased,  was,  at  the  time  of  bringing  this  suit,  and  still  is,  in  full  life. 
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Lawrence  Kunkle  did  not  at  any  time,  before  or  since  the  insti- 
tution of  this  suit,  tender  to  the  said  Henry  Iseman  a  refunding 
bond. 

If  the  court  should  be  of  opinion,  upon  the  foregoing  case,  that 
the  plaintiff  is  entitled  to  recover  the  principal  and  interest,  then 
judgment  to  be  rendered  for  him  for  283  dollars  97  cents;  but  if  the 
court  should  be  of  opinion  that  the  plaintiff  is  not  entitled  to  interest, 
then  judgment  to  be  rendered  for  the  principal,  13.5  dollars  47$  cents; 
and  if  the  court  be  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover,  then  judgment  to  be  rendered  for  the  defendant  generally. 

The  court  below  (White,  president)  rendered  a  judgment  for  the 
plaintiff,  being  of  opinion  that  since  the  passage  of  the  act  of  1S34 
a  refunding  bond  might  be  filed  at  any  time  before  execution  issued ; 
but  in  a  case  like  the  present  none  was  necessary. 

H.  D.  Foster,  for  plaintiff  in  error. 
Coulter,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Under  the  act  of  the  29th  of  March  1832,  compli- 
ance with  an  order  or  decree  of  the  court  may  be  enforced  by 
attachment  or  sequestration,  as  in  case  of  a  decree  for  the  payment 
of  money  against  a  party  who  has  appeared,  the  complainant  may 
have  a  writ  of  execution  in  the  nature  of  a  writ  of  fieri  facias.  And, 
by  the  same  act,  certified  transcripts  or  extracts  of  the  amount  appear- 
ing to  be  due  from,  or  in  the  hands  of  the  executors  or  administra- 
tors, &c.,on  the  settlement  of  the  respective  accounts  in  the  orphans' 
court,  filed  in  the  court  of  common  pleas,  are  liens  on  the  real 
estate  of  such  executor,  administrator,  &c.,  from  the  entry,  &c.,  and 
action  of  debt  or  scire  facias  may  be  instituted  thereon  by  any 
person  interested  for  the  recovery  of  so  much  as  may  appear  to  be 
due.  By  the  settlement  of  the  account,  and  the  decree  of  the  court, 
ordering  distribution,  the  accounting  administrator  becomes  per- 
sonally liable  for  the  amount  so  found,  and  I  can  perceive  no  diffi- 
culty in  sustaining  a  suit  against  him  or  his  personal  representative 
for  its  recovery.  It  is  ungracious  for  his  representatives  to  insist 
that  suits  should  be  brought  against  the  surviving  administrator, 
who  has  not  received  one  cent  of  the  money.  It  is  very  true  that 
the  surviving  administrator  would  be  liable  on  the  administration 
bond,  but  in  that  case  he  would  have  his  remedy  over  against  the 
personal  representatives  of  his  co-administrator,  who  had  received 
the  money  belonging  to  the  estate.  Why,  then,  object  to  this  suit, 
when  the  estate  must  be  ultimately  liable? 

In  a  case  decided  at  Harrisburg,  but  not  yet  reported,  it  was 
decided  that,  under  the  act  of  1794,  even  in  the  case  of  a  legacy,  a 
refunding  bond  was  not  necessary  before  the  commencement  of  the 
suit.  A  suit  for  a  distributive  share  is  not  stronger.  Under  the 
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circumstances  of  the  case,  it  would  seem  that  no  court  would  re- 
quire a  refunding  bond  to  be  h'led,  as  the    security  of  the  executor 
would  hardly  seem  to  require  such  a  precaution. 
Judgment  affirmed. 


Whittier  against  Gould. 

The  written  testimony  of  a  witness  as  to  the  execution  of  a  paper,  that  he 
"  knows  it  to  be  the  handwriting  of  the  party,"  is  sufficient  without  the  testimony 
of  his  means  of  knowledge — that  he  had  seen  him  write,  if  the  opposite  party, 
upon  a  cross-examination,  declined  to  elicit  the  information. 

The  misnomer  of  one  of  two  defendants,  when  sued  as  a  firm,  as  to  his  Chris- 
tian name,  if  material  at  all,  must  be  taken  advantage  of  by  plea  in  abatement. 

The  dissolution  of  a  firm,  and  an  arrangement  between  them  by  which  the 
debts  were  to  be  paid  by  one  of  them,  does  not  affect  the  liability  of  either  to 
third  persons  who  knew  of  the  arrangement. 

ERROR  to  the  common  pleas  of  Erie  county. 

This  suit  was  brought  by  West  W.  Gould  against  Asa  Whittier 
and  Daniel  S.  Balsh,  lately  doing  business  under  the  name  of  Whit- 
tier  &  Balsh.  The  writ  was  served  upon  Whittier  alone,  who 
pleaded  non  assttmpsit  and  payment  with  leave,  &c. 

In  a  deposition  taken  upon  a  commission  to  the  state  of  New 
Hampshire,  a  witness  testified:  "I  am  acquainted  with  J)anS. 
Balsh  and  Asa  Whittier,  but  do  not  know  any  such  man  as  Daniel 
S.  Balsh.  I  am  acquainted  with  the  handwriting  of  Whittier  & 
Balsh,  and  was  acquainted  with  it  during  their  partnership;  the 
signature  to  the  note  is  in  the  handwriting  of  Dan  S.  Balsh." 

The  plaintiff  then  offered  the  note  in  evidence,  as  follows: 

"  2SO  dollars.  Canaan,  October  7,  1834. — For  value  received 
of  W.  W.  Gould,  we  promise  to  pay  to  his  order  two  hundred  and 
eighty  dollars  on  demand,  with  interest  annually. 

"  WHITTIER  &  BALSH." 

The  offer  was  objected  to,  first,  because  the  proof  was  of  the 
execution  of  a  note  by  Dan  S.  Balsh,  and  the  suit  was  against 
Daniel  S.  Balsh;  secondly,  that  the  witness  did  not  testify  that  he 
had  ever  seen  the  defendants  write. 

The  court  overruled  the  objections  and  sealed  a  bill  of  exceptions. 

The  note  was  given  in  evidence.  The  same  witness  testified 
that  Whittier  &  Balsh  had  dissolved  partnership  in  1835,  and  by 
an  agreement  between  them,  Balsh  was  to  pay  all  the  debts;  that 
the  creditors  generally  knew  of  this  arrangement;  and  that  Balsh 
had  since  failed. 

Upon  this  testimony  the  defendant  requested  the  court  to  charge 
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the  jury  that  the  delay  by  the  plaintiff,  knowing  that  arrangement, 
until  Balsh's  insolvency,  ought  to  bar  his  recovery  in  this  suit 
against  Whittier. 

But  the  court  below  directed  the  jury  that  the  evidence  did  not 
amount  to  a  defence.  Verdict  for  plaintiff. 

Galbrealh,  for  plaintiff  in  error. 
Walker,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  original  writ  of  summons  in  this  case  was 
against  Asa  Whittier  and  Daniel  S.  Balsh,  lately  doing  business 
under  the  name  and  title  of  Whittier  &  Balsh,  thus  showing  clearly 
that  the  persons,  who  lately  composed  the  firm  or  partnership,  that 
did  business  under  the  name  of  "Whittier  &  Balsh,"  were  intended 
to  be  sued  and  impleaded  by  the  plaintiff,  whether  their  names 
individually  were  Asa  Whittier  and  Daniel  S.  Balsh,  or  Asa  Whit- 
tier and  Dan  S.  Balsh.  The  cause  of  action  also  set  out  in  the 
declaration,  is  a  note  dated  the  7th  of  October  1834,  drawn  by 
"  Whittier  &  Balsh,"  thus  using  the  name  of  the  firm,  for  the  pay- 
ment of  280  dollars  on  demand,  with  interest,  to  W.  W.  Gould,  the 
plaintiff.  The  note,  as  described  in  the  declaration,  agrees  with  the 
note  offered  and  given  in  evidence  on  the  trial,  by  the  plaintiff. 
The  counsel  of  the  defendant  below,  however,  objected  to  the  note's 
being  read  in  evidence  to  the  jury;  first,  because  the  witnesses 
residing  in  the  state  of  New  Hampshire,  whose  depositions  were 
taken  by  the  plaintiff,  under  a  commission,  to  prove  the  execution 
of  the  note  and  the  persons  who  composed  the  firm  known  by  the 
name  of  "  Whittier  &  Balsh,"  testified  that  they  were  and  had  been 
acquainted  with  the  handwriting  of  Asa  Whittier  and  Dan  S.  Balsh, 
during  the  time  they  were  engaged  in  doing  mercantile  business  as 
partners,  under  the  name  of  "Whittier  &  Balsh,"  which  commenced 
first  in  1S33,  and  terminated  in  March  1835;  and  that  the  signature 
of  the  drawers  to  the  note  was  in  the  handwriting  of  Dan  S.  Balsh, 
without  stating  how  or  by  what  means  they  had  acquired  their 
knowledge  of  the  handwriting  of  the  said  Balsh.  And  secondly, 
because,  from  the  testimony  of  the  witnesses,  it  appeared  that  Asa 
Whittier  and  Dan  S.  Balsh,  and  not  Daniel  S.  Balsh,  composed 
the  firm  known  by  the  name  of  "  Whittier  &  Balsh."  The  court 
below,  however,  overruled  the  objection  and  admitted  the  note  to 
be  read  in  evidence  to  the  jury,  to  which  the  counsel  for  the  defen- 
dant excepted,  and  have  assigned  the  admission  of  this  evidence 
here,  as  the  first  error. 

As  to  the  first  objection  to  the  admission  of  the  evidence,  we 
consider  it  a  sufficient  answer  to  it,  that  the  defendant  saw  the 
interrogatories  of  the  plaintiff  filed  with  the  clerk,  before  the  com- 
mission was  taken  out,  which  were  to  be  annexed  to  it,  that  they 
might  be  answered  by  the  witnesses;  and  he,  at  the  same  time. 
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filed  cross-inlerrogatories  on  his  part.  He  saw  then,  also,  that  the 
plaintiff,  in  his  interrogatories,  had  omitted  to  ask  or  to  request  the 
witnesses,  if  they  knew  the  handwriting  of  Whittier  &  Balsh,  to 
state  how  it  was  they  had  acquired  their  knowledge  thereof.  See- 
ing this,  he  might  very  naturally  have  concluded  that  the  witnesses 
might  not  think  it  necessary  that  they,  in  their  answers,  should 
state  by  what  means  it  was  that  they  had  become  acquainted  with 
the  handwriting  of  the  drawers  of  the  note,  which  accompanied  the 
commission.  And  hence,  if  he  considered  it  at  all  important  to 
have,  from  the  witnesses,  the  means  of  the  knowledge  which  they 
professed  to  have,  he  might  have  elicited  it  by  putting  a  cross- 
interrogatory,  suitably  framed  for  that  purpose,  to  them  himself. 
Having,  however,  omitted  to  do  this,  it  is  fair  to  conclude  that  he 
was  willing  to  credit  what  they  might  testify  to,  without  their  stat- 
ing by  what  means  they  had  acquired  their  knowledge  in  respect 
to  it.  See  Moody  v.  Rowell,  17  Pick.  490. 

Then  as  to  the  second  ground  on  which  the  admission  of  the 
evidence  was  opposed.  It  is  perfectly  evident  that  Whittier  knew 
that  Dan  S.  Balsh,  who  was  proved  to  have  been  his  partner  and 
to  have  drawn  the  note,  was  the  person  against  whom  the  summons, 
in  connection  with  himself,  was  sued  out,  or  intended  to  be.  And 
in  Boughton  v.  Frere,  3  Camp.  29,  Mr  Justice  Baily,  where  the 
plaintiff  having  declared  in  the  name  of  Edward  Boughton,  upon  a 
bill  of  exchange  drawn  by  himself,  payable  to  his  own  order  and 
accepted  by  the  defendant,  and  it  appearing  that  the  plaintiff's  real 
name  was  Edmund,  and  that  he  had  drawn  the  bill  in  that  name, 
refused  to  nonsuit  the  plaintiff,  it  being  shown  that  the  defendant 
knew  that  the  suit  was  brought  by  Edmund  Boughton  and  that 
the  bill  was  drawn  by  him;  and  the  plaintiff  obtained  a  verdict. 
Now  this  was  certainly  a  much  stronger  case  against  the  plaintiff 
than  the  one  under  consideration,  because  there  can  be  no  excuse 
for  a  plaintiff  mistaking  his  own  name,  though  he  may  readily  do 
so  as  to  the  name  of  the  defendant;  and  especially,  as  in  this  in- 
stance, seeing  that  in  this  state  Dan  is  generally  used  as  an  abbre- 
viation for  the  name  of  Daniel,  and  the  Hebrew  name  Dan  almost, 
if  not  altogether  unknown.  I  certainly  have  never  known  nor 
heard  of  a  man  in  this  state  of  that  name.  Besides,  it  is  the  duty 
of  the  defendant,  if  he  be  sued  by  a  wrong  name,  to  advise  the 
plaintiff  of  it  at  the  earliest  moment,  by  pleading  it  in  abatement, 
so  that  the  plaintiff  may  correct  his  mistake  without  being  put  to 
useless  costs  or  delay;  or  if  he  do  not,  he  will  be  taken  as  having 
waived  all  exception  to  it.  It  is  clear  that  Balsh  himself  could  not 
have  taken  advantage  of  the  misnomer,  on  a  trial  of  the  general 
issue:  and  there  does  not  appear  to  be  any  good  reason  why  Whit- 
tier should  be  permitted  to  do  it,  since  he  must  have  known  of  it 
from  the  first  commencement  of  the  action.  It  may  also  be  re- 
marked, that  making  proof  of  the  Christian  names  of  partners  in, 
trade,  when  sued  as  a  firm,  in  which  they  are  declared  against  by 
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giving  to  each  a  Christian  name,  seems  not  to  be  material  or  re- 
quired in  order  to  enable  the  plaintiff  to  recover.  For  in  Hodenpyl 
v.Vingerhoed  and  another,  before  Abbot,  J.,  3d  of  July  1818,  Guild- 
hall, in  assumpsit  on  a  promissory  note,  dated  at  Rotterdam  and 
drawn  in  Dutch,  for  the  payment  of  900  guilders  to  the  plaintiff, 
and  subscribed  by  the  firm,  "  Vingerhoed  &  Christian,"  the  de- 
claration stated  the  several  Christian  names  of  each  defendant;  a 
witness  swore  that  he  knew  the  firm  of  Vingerhoed  &  Christian, 
and  that  there  were  two  persons  of  those  surnames  in  the  firm,  but 
that  he  did  not  know  their  Christian  names;  and  that  in  a  conversa- 
tion with  Vingerhoed,  he  admitted  that  the  note  was  subscribed  by 
him  in  the  name  of  the  firm;  this  was  held  sufficient  to  establish 
the  action  against  both  defendants.  Phil.  Ev.  3d  ed.  75;  Chilly 
on  Bills  (New  York,  1830)  381,  in  notes.  Upon  the  whole  we 
are,  therefore,  inclined  to  think  that  the  court  below  were  right  in 
admitting  the  note  to  be  read  in  evidence. 

There  is  a  second  error  assigned,  which  is  an  exception  taken  by 
the  counsel  for  the  defendant  below,  who  is  the  plaintiff  in  error, 
to  the  answers  given  by  the  court  to  a  point  submitted  by  him  for 
their  instruction  upon  it  to  the  jury.  In  this  point  the  court  were 
requested  to  charge  the  jury,  that  if  they  believed,  from  the  testi- 
mony, that  the  plaintiff  knew  of  the  arrangement  that  Balsh  was 
to  pay  the  debts,  to  whom  the  partnership  effects  were  given  for 
that  purpose,  and  they  were  sufficient  to  pay  ihe  debt  in  question, 
and  plaintiff  lay  by  until  Balsh  failed,  they  might  presume  that  he 
took  the  individual  responsibility  of  Balsh;  and  it  would  be  a  fraud 
upon  Whittier  to  resort,  at  this  late  day,  to  him,  and  should,  there- 
fore, operate  as  a  discharge  of  him.  We  are  clearly  of  opinion 
that  there  is  not  even  the  shadow  of  a  pretence  for  saying  that  the 
plaintiff  had,  either  expressly  or  impliedly,  agreed  to  relieve  Whit- 
tier and  look  to  Balsh  alone  for  the  payment  of  the  note;  and  it  can 
not  be  pretended  that  Whittier  &  Balsh  could  effect  this  by  any 
agreement  which  they  could  make  between  themselves,  without 
the  assent  of  the  plaintiff.  It  is  idle,  if  not  perfectly  ridiculous,  to 
say  that  the  plaintiff  committed  a  fraud  upon  Whittier  by  not 
bringing  suit  earlier  than  he  did.  It  would  be  much  more  correct 
to  say  that  Whittier  committed  a  fraud  upon  the  plaintiff,  in  not 
paying  the  note  when  first  demanded,  if  he  were  able;  and  again, 
in  withholding  payment  from  him  since  that  time,  because  at  all 
times  since  the  note  was  given,  the  obligation  of  Whittier  to  the 
plaintiff  to  pay  him  the  note,  was  and  has  been  as  strong  fully  as 
that  of  Balsh;  and  neither  Whittier  nor  Balsh  ought  to  have  de- 
layed payment,  so  as  to  put  the  plaintiff  to  the  necessity  of  bringing 
a  suit. 

Judgment  affirmed. 
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If  one,  in  the  course  of  his  business  as  agent,  attorney  or  counsel  for  another, 
obtain  knowledge  from  which  a  trust  would  arise,  and  afterwards  becomes  the 
agent,  attorney  or  counsel  of  a  subsequent  purchaser  in  an  independent  and  un- 
connected transaction,  his  previous  knowledge  is  not  notice  to  such  other  persoii 
for  whom  he  acts. 

A  bona  fide  purchaser  for  a  valuable  consideration,  is  protected  under  the 
statutes  of  13  and  27  Eliz.,  whether  he  purchases  from  a  fraudulent  grantor  or 
grantee;  and  there  is  no  difference,  in  this  respect,  between  a  deed  to  defraud 
subsequent  creditors,  and  one  to  defraud  subsequent  purchasers. 

ERROR  to  the  common  pleas  of  Mercer  county. 

Obed  Fahnestock  against  John  M.  Hood.  The  court  below  thus 
stated  the  case,  and  charged  the  jury: 

This  is  an  ejectment  to  recover  the  possession  of  a  house  and  lot 
in  Mercer.  On  the  part  of  plaintiff,  there  is  in  evidence  the  record 
of  a  judgment  in  the  district  court  of  Dauphin  county.  0.  Fahne- 
stock v.  Jacob  and  James  Henington,  teslatum  fieri  facias  to  May 
term  1826,  to  sheriff  of  Mercer  county,  iftlias  fieri  facias  levied 
on  lot  in  dispute;  inquisition  held  in  April  1834;  venditioni  expo- 
nas  returned  sold  to  plaintiff  for  250  dollars,  August  1834.  Sheriff's 
deed  for  house  and  lot  iii  dispute. 

Deposition  of  Scott,  proving  that  on  the  15th  of  June  1820,  he 
sold  the  lot  in  dispute  to  Jacob  Henington;  two  years  after,  and  after 
the  house  was  built  by  Jacob,  he  came  to  deponent  and  said  James 
had  worked  a  good  deal  for  him,  and  asked  deponent  to  lift  the 
deed  made,  as  he  wanted  deponent  to  make  a  deed  for  the  lot  to 
James  Henington.  Deponent  accordingly  made  the  deed  some 
time  after.  This  deed  was  brought  to  me  to  execute  by  Messrs 
Bank,  Foster,  and  Jacob  Henington.  The  old  deed  was  given  up 
to  me;  never  received  any  thing  from  James;  James  had  no  means 
to  pay  for  it. 

On  the  part  of  defendant,  there  is  in  evidence  a  deed  from  Scott 
to  James  Henington,  dated  June  12,  1822.  Judgment,  Hood  v. 
James  Heningfon,  dated  June  29,  1823.  in  common  pleas  of  Mer- 
cer county.  Judgment  revived  in  May  1824;  fieri  facias  to  August 
term  1824;  inquisition  waived,  and  sold, in  July  1824,  to  A.  M'Gill, 
for  650  dollars.  The  bond  on  which  judgment  was  entered,  dated 
June  29,  1822,  in  handwriting  of  Jacob  Henington.  Deposition 
of  A.  M'Gill,  proving  he  was  the  bail  of  Jacob  and  James,  and 
seeing  goods  in  Allegheny  Town,  marked  J.  Henington,  issued  an 
attachment.  James  offered  his  own  judgment  to  deponent,  who 
refused  to  take  it  unless  he  brought  a  statement  in  writing  from 
VIH. — 2  R 
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Jacob  that  he  did  not  claim  the  house  in  dispute;  that  he  brought 
the  writing,  took  the  bond,  entered  it  up,  sold  the  lot  at  sheriff's 
sale,  became  the  purchaser,  and  conveyed  to  Hood  for  the  same  he 
gave  for  it.  Mr  Banks  drew  the  deed  from  deponent  to  Hood,  with 
a  clause  of  general  warranty,  which  deponent  refused  to  give.  It 
was  then  altered  by  Mr  Banks.  Deponent  would  have  given  a 
general  warranty  deed,  if  selling  at  its  value.  He  had  purchased 
to  indemnify  himself  as  bail,  and  sold  to  Hood  to  release  him  from 
his  responsibility.  Believed  the  house  to  be  Jacob's  at  the  time, 
and  that  was  his  reason  for  requiring  a  writing,  and  an  after  verbal 
disclaimer  of  ownership.  Clark  proves  that,  as  agent  for  Hood,  he 
leased  the  house  for  100  dollars  a  year  to  Leech,  who  was  in  about 
a  year,  and  leased  to  Jacob  Henington.  Thought  that  Jacob  built 
the  house,  Holstein  states  that  Jacob  occupied  the  house  from 
1828  to  1833,  under  the  same  lease;  that  he  received  39  dollars  in 
rent  from  him  for  defendant.  Banks  proves  that  he  leased  the  house 
from  Jacob  in  the  spring  of  1821,  took  possession  in  August  1821, 
and  occupied  it  until  August  1824,  and  paid  the  rent  to  Jacob. 
Clark  proves  that  the  persons  engaged  in  building  the  house  were 
paid  by  Jacob.  Record  of  judgment  in  Dauphin  county,  Plaintiffs. 
Jacob  Henington,  of  June  term  1822,  for  642  dollars,  with  interest 
from  April  1822.  Judgments  in  Mercer  county  against  Jacob 
Henington,  before  date  of  conveyance  from  Scott  to  James  Hening- 
ton, amounting  to  10,671  dollars  19  cents.  Moon  proves  he  was 
employed  by  Jacob  to  build  the  house,  and  paid  by  him  out  of  his 
store,  and  that  James  was  working  as  a  hand,  and  was  paid  for 
boarding  the  hands  out  of  the  store.  The  entry  of  a  settlement 
between  Jacob  and  James,  dated  January  1821,  has  been  read. 

Was  there  any  consideration  passed  from  James  to  Jacob,  before 
or  at  the  time  the  deed  from  Scott  to  Jacob  was  redelivered,  and  a 
deed  made  from  Scott  to  James — or  was  Jacob  indebted  to  James 
at  the  time  he  directed  the  deed  to  be  made  to  him?  Of  this  there 
is  no  evidence,  save  Jacob's  declaration  that  James  was  a  good 
fellow,  and  did  work  for  him;  and  the  settlement  which  appears  on 
the  books,  together'with  the  testimony  of  the  witnesses,  appears  to 
negative  his  having  had  any  thing  to  do  with  the  purchase  of  the 
lot,  or  building  the  house,  or  paying  any  thing  on  account  of  it.  If 
satisfied  from  the  evidence,  that  there  was  no  consideration  received 
from  James  by  Jacob,  and  that  Jacob  was  in  failing  circumstances, 
and  immensely  in  debt  at  the  time  Scott  conveyed  to  James,  although 
the  transaction  would  be  valid  and  binding  as  between  Jacob  and 
James,  it  is  fraudulent  and  void  as  to  Jacob's  creditors;  and  although 
fraudulent  and  void  as  to  the  creditors  of  Jacob,  in  any  controversy 
that  might  have  arisen  between  them  and  James,  yet  a  purchaser  at 
private  sale,  from  James,  or  of  his  interest  at  sheriff's  sale,  without 
notice  of  the  transaction  between  Scott,  Jacob  and  James,  would  be 
protected  as  an  innocent  purchaser  without  notice.  Had  Hood 
notice  of  James's  title,  and  of  the  transactions  between  Jacob,  Scott, 
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and  James,  at  the  time,  or  before  the  date  of  the  conveyance  from 
M'Gill  to  him?  If  defendant,  or  his  attorney,  had  notice  before  or 
at  that  time,  plaintiff  is  entitled  to  recover.  If  they  had  not  legal 
notice,  they  would  be  protected  as  innocent  purchasers,  and  plaintiff 
would  not  be  entitled  to  recover. 

It  is  contended  by  defendant's  counsel,  that  Jacob's  statement  to 
M'Gill,  at  the  time  of  sheriff's  sale,  has  the  same  effect  as  if  there 
had  been  a  conveyance  from  Jacob  to  James  for  a  full  consideration. 
It  is  perfectly  clear  that,  after  those  declarations,  Jacob  himself  could 
not  set  up  any  claim  to  the  lot  against  the  purchaser  at  sheriff's 
sale,  but  it  is  entirely  different  as  to  the  creditors  of  Jacob.  The 
court  is  of  opinion  that,  if  you  are  satisfied,  the  deed  from  Scott  to 
Jacob  was,  at  his  instance  and  request,  returned,  and  the  deed  to 
James  made  and  delivered,  without  any  consideration  paid,  or 
passing  from  James  lo  Jacob,  and  done  for  the  purpose  of  delaying, 
hindering,  or  defrauding  the  creditors  of  Jacob,  and  that  M'Gill 
had  notice  of  it,  he  would  derive  no  title  by  his  purchase  at  sheriff's 
sale;  and  his  grantee,  the  defendant,  if  he  had  notice  before,  or  at 
the  time  of  conveyance  by  M'Gill  to  him,  would  derive  no  title; 
and  plaintiff  would  be  entitled  to  recover. 

Errors  assigned: 

1.  The  court  erred  in  charging  the  jury,  "that  if  the  defendant 
had  notice  of  the  transaction  between  Scott,  Jacob  and  James,  the 
plaintiff  would  be  entitled  to  recover,"  thereby  submitting  a  fact  to 
be  found  by  the  jury  without  evidence. 

2.  In  charging  the  jury  that  the  disclaimer  of  title  made  by 
Jacob,  in  writing  and  by  parol,  was  not  to  operate  in  favour  of  de- 
fendant. 

3.  In  answering  the  following  point  of  defendant  in  the  negative, 
viz:  The  court  are  requested  to  charge  the  jury,  "  that  the  employ- 
ment of  Mr  Banks,  by  Messrs  Hamilton  and  Hood,  to  draw  a  deed 
from  M'Gill  to  them,  when,  at  the  time  of  drawing  said  deed,  he 
had  knowledge  of  a  trust  arising  out  of  said  land,  from  the  fact  of 
having  drawn  the  deed  from  Scott  to  James  Henington,  is  not  legal 
notice  of  said  trust  to  said  Hamilton  and  Hood." 

Hohtein,  for  plaintiff  in  error,  on  the  subject  of  the  third  error 
assigned,  cited  3  Penn.  Rep.  69;  2  Sug.  Vend.  21;  2  Jltk.  242;  3 
.  294,  392. 


Pearson  and  Forward,  for  defendant  in  error,  on  the  same  point, 
cited  3  Atk.  646. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  The  first  and  second  errors  are  unsupported;  but 
in  the  matter  assigned  as  the  third  error,  the  court  answered  the 
defendant's  point  incorrectly.  It  is  now  well  settled  that  if  one  in 
the  course  of  his  business  as  agent,  attorney,  or  counsel  for  another, 
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obtain  knowledge  from  which  a  trust  would  arise,  and  afterwards 
become  the  agent,  attorney,  or  counsel  of  a  subsequent  purchaser 
in  an  independent  and  unconnected  transaction,  his  previous  know- 
ledge is  not  nolice  to  such  other  person  for  whom  he  acts.  The 
reason  is,  that  no  man  can  be  supposed  always  to  carry  in  his  mind 
the  recollection  of  former  occurrences;  and,  moreover,  in  the  case 
of  the  attorney  or  counsel,  it  might  be  contrary  to  his  duty  to  reveal 
the  confidential  communications  of  his  client.  To  visit  the  prin- 
cipal with  constructive  notice,  it  is  necessary  that  the  knowledge 
of  the  agent  or  attorney  should  be  gained  in  the  course  of  the  same 
transaction  in  which  he  is  employed  by  his  client.  The  court, 
therefore,  we  think,  erred  in  the  answer  to  the  defendant's  third 
point,  which  is,  in  substance,  the  same  as  their  answer  to  the  plain- 
tiff's sixth  point. 

Another  ground  has  been  taken  by  the  plaintiff,  in  the  argument 
here,  that  the  deed  from  James  Henington  was  void  by  13  Eliz., 
even  though  Hood,  the  defendant,  was  a  bona  fide  purchaser  for 
a  valuable  consideration — that  statute  protecting  only  the  bona  fide 
purchaser  from  the  fraudulent  grantor,  and  not  from  the  fraudulent 
grantee.  The  current  of  authorities,  however,  in  this  country,  is 
to  the  contrary. 

It  is  now  the  settled  American  doctrine,  that  a  bona  fide  pur- 
chaser for  a  valuable  consideration  is  protected  under  the  statutes 
of  13  and  27  Eliz.,  as  adopted  in  this  country,  whether  he  pur- 
chases from  a  fraudulent  grantor  or  fraudulent  grantee,  and  that 
there  is  no  difference  in  this  respect  between  a  deed  to  defraud 
subsequent  creditors  and  one  to  defraud  subsequent  purchasers.  18 
Johns.  515;  2  Mason  252;  14  Mass.  Rep.  245;  2  Pick.  184;  1  tfsfi- 
mead  129. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Horbach  against  Gray. 

A  contract  based  on  a  supposed  state  of  things  which  had  no  existence  in  fact, 
will  be  relieved  against  on  the  ground  of  mistake. 

A  parol  contract  for  the  purchase  and  sale  of  land  will  not  merge  in  a  colla- 
teral covenant  between  the  parties  respecting  the  title,  so  as  that  an  action  may 
not  be  supported  upon  it  to  recover  the  purchase-money. 

ERROR  to  the  district  court  of  Allegheny  county. 

James  Gray  against  Adam  Horbach.  This  was  an  action  of 
assumpsit  brought  to  recover  the  purchase-money  of  a  tract  of  land 
sold  by  the  plaintiff  to  the  defendant  and  William  Stewart,  for  the 
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sum  of  12,000  dollars — each  to  pay  one-half.  A  deed  with  cove- 
nant of  general  warranty  was  executed  and  delivered.  Stewart 
paid  his  half  of  the  purchase-money,  and  the  plaintiff  claimed  to 
recover  from  the  defendant  a  balance  of  2500  dollars  of  his  half. 

William  Stewart,  sworn. — I  am  one  of  the  parties  in  this  deed. 
Our  original  contract  to  purchase  from  Gray  was  not  in  writing. 
We  were  equal  partners  in  the  purchase,  but  each  was  to  pay  his 
own  share  of  the  purchase-money.  At  the  time  the  deed  was 
made,  3000  dollars  were  paid  by  each  of  us,  either  in  cash  or  by 
negotiable  note;  and  besides  this,  we  assumed  a  mortgage  of  1000 
dollars,  which  was  a  lien  on  the  land.  For  the  balance  of  my  share, 
to  wit,  2500  dollars,  I  gave  my  note,  without  interest,  at  IS  months. 
I  gave  my  note  some  time  after  we  got  the  land,  but  it  was  dated 
back  to  that  time.  About  the  time,  or  previous  to  the  time  of  the 
deed,  there  was  some  difficulty  about  an  agreement  once  made 
with  Bailsman,  in  his  lifetime,  for  an  exchange  of  this  land  for 
other  land.  Gray  had  promised  to  have  this  agreement  cancelled. 
We  withheld  our  notes  for  the  remaining  2500  dollars,  as  security 
against  this  possible  difficulty  in  the  title.  Gray  said  it  was  nothing 
but  his  proposition  made  to  Bailsman,  and  acceded  to  by  Bailsman; 
but  that,  after  his  death,  his  executors  had  requested  him  (Gray)  to 
give  up  the  agreement  and  release  the  estate;  that  he  had  done  so; 
that  Mr  Watts,  the  executor,  was  agreed,  but  did  not  give  up  the 
paper,  or  could  not  find  it — he  said  \e  believed  Watts  had  lost  it. 
I  gave  my  note  and  paid  my  money,  without  any  further  trouble 
about  this  agreement.  I  became  satisfied  it  was  a  bare  possibility, 
and  Gray  was  good,  and  I  had  a  general  warranty.  Gray  was  in 
possession  a  year  after  our  purchase,  by  our  consent.  Horbach  is 
himself  on  the  land  now.  Horbach  made  the  contract  himself  with 
Mr  Gray.  I  went  in  with  Horbach,  and  took  half.  I  have  sold 
my  share  at  an  advance.  I  did  not  buy  with  a  view  of  improving 
or  holding  it. 

Gray  was  anxious  to  sell — wanted  money;  he  went  with  me  to 
Greensburg-h,  to  see  Horbach. 

I  think  Horbach's  objection  to  close  the  bargain  was  about  this 
supposed  agreement  with  Bailsman.  It  was  understood,  when  we 
made  the  contract,  that  Gray  was  to  have  this  agreement  with 
Bausman  cancelled.  Gray  had  purchased  land  in  Illinois  and  was 
anxious  to  make  money.  Horbach  did  not  appear  very  anxious 
to  buy.  Gray  represented  that  Watts  had  the  paper,  but  he  had 
stated  it  was  lost;  or,  to  speak  more  correctly,  the  words  he  used 
were,  it  was  mislaid,  or  Watts  could  not  find  it. 

R.  A.  Bausman,  Esq.,  sworn: — Dr  Bausman  was  a  brother  of 
mine.  I  saw  this  agreement,  made  with  Gray,  among  his  papers, 
shortly  after  his  death.  It  passed  into  the  hands  of  Mr  Watts, 
one  of  the  executors.  Dr  Bausman  owned  2000  acres  of  land  in 
Venango  county.  I  do  not  recollect  exactly  the  nature  of  the  con- 
tract— it  was  to  exchange  these  2000  acres  of  land  for  Gray's  farm 
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of .      There  was  a  note  at  the  bottom  of  it,  signed  by 

my  brother,  stating  that  if  Gray  was  pleased  with  the  Venango 
lands  when  he  saw  them,  he  should  be  bound  by  that  contract;  if 
not,  he  was  not  bound  by  it.  Before  Gray  had  returned  from  visit- 
ing these  lands,  my  brother  died.  On  behalf  of  the  estate,  1  called 
on  Mr  Gray  after  his  return.  I  had  consulted  with  the  executors 
and  my  sister.  It  was  agreed  that  it  would  be  injurious  to  the 
estate  to  go  on  with  the  contract,  as  it  required  money  to  be  paid 
by  the  estate.  I  called  on  Gray,  on  behalf  of  my  brother's  estate, 
and  requested  him,  as  it  was  in  his  power  to  ratify  the  agreement 
or  not,  after  seeing  the  lands,  that  he  would  not  hold  the  estate  to 
the  bargain.  He  agreed  he  would  not.  We  have  since  that  time 
put  out  the  land  in  Venango  county  on  improving  leases.  The 
contract  has  been  considered  by  all  parties  as  cancelled  long  ago. 
My  brother  died  the  28th  of  March  1834.  I  do  not  know  what 
has  become  of  the  paper;  I  have  searched  through  all  the  papers 
of  the  estate  since  the  last  trial.  The  papers  of  the  estate  are  in  the 
possession  of  rny  nephew.  Since  Mr  Watts  went  to  Philadelphia, 
I  have  searched  the  papers  twice,  at  the  instance  of  Mr  Gray.  Feel 
satisfied  that  it  is  not  to  be  found.  No  act  was  ever  done  in  pur- 
suance of  this  contract,  except  Gray's  going  to  see  the  lands.  No 
money  was  paid  by  the  estate  on  it.  Mr  Gray  never  showed  any 
disposition  to  hold  us  to  the  contract,  and  the  matter  being  entirely 
in  his  power,  we  concluded  the  thing  was  settled  and  ended.  Judge 
Dallas  was  one  of  the  executors.  I  do  not  mean  to  say  he  approved 
of  cancelling  it.  I  consulted  him;  he  advised  us  to  get  clear  of  it, 
if  we  could.  Mr  Watts  took  the  execution-of  the  will  on  himself. 
Mr  Dallas  did  nothing  in  it.  Think  the  agreement  was  not  under 
seal,  but  think  it  was  signed  by  the  parties.  Not  certain  about  the 
seal.  I  recollect  of  thinking  it  a  strange  agreement,  as  it  left  one 
party  bound,  and  the  other  not.  The  note  at  the  bottom,  leaving 
it  to  Gray's  option  to  be  bound  or  not,  as  he  pleased,  after  seeing  the 
land,  was  signed  by  my  brother  alone.  Cannot  say  certainly  whether 
there  were  any  witnesses  to  the  agreement,  but  I  do  not  think  there 
were.  Think  the  body  of  the  agreement  was  in  Gray's  hand,  and 
the  note  at  the  botiom  was  in  my  brother's  own  handwriting.  I 
cannot  give  the  language  of  the  agreement.  It  was  for  the  exchange 
of  the  property  in  Venango  for  Gray's  farm  here.  There  was 
some  money  to  be  paid  by  Bailsman,  but  do  not  recollect  how  much ; 
my  impression,  2000  dollars.  It  was  soon  after  my  brother's  death 
I  had  the  conversation  with  Gray  about  agreeing  to  annul  this  con- 
tract. I  cannot  state  the  date  of  the  agreement.  It  was  shortly 
before  my  brother's  death,  and  very  shortly  before  it.  The  Ve- 
nango lands  are  worth  25  dollars  an  acre  now. 

Allen  Cramer,  sworn: — I  was  guardian  for  two  of  Dr  Bailsman's 
children.  Shortly  after  Dr  Bausrnan's  death,  called  at  the  house; 
had  a  conversation  with  his  widow — she  expressed  considerable 
fears  in  relation  to  an  instrument  of  writing  entered  into  by  Dr 
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Bailsman,  in  his  lifetime,  with  Mr  Gray,  relative  to  exchange  of 
property  with  him.  Expressed  her  fear  that  Gray  would  be  dis- 
posed to  hold  them  to  it,  and  they  would  have  to  sell  some  of  the 
real  estate  to  raise  the  money,  as  the  personal  estate  would  not 
more  than  pay  the  other  debts.  She  requested  me  to  see  Mr  Gray, 
and  to  have  an  interview  with  him  in  relation  to  this  matter.  I 
called  upon  Mr  Gray  and  asked  him  if  he  intended  to  hold  them  to 
a  compliance  with  the  article,  as  I  wished  to  know  from  him  posi- 
tively what  course  he  intended  to  pursue,  as  the  2000  acres  in 
Venango  had  been  devised  to  the  children  for  whom  I  was  guar- 
dian. He  told  me  to  tell  Mrs  Bailsman  to  consider  the  whole  matter 
as  cancelled — that  he  was  the  last  man  to  do  anything  to  the  dis- 
advantage of  a  widow  and  orphans.  He  said  if  it  was  necessary, 
he  would  give  an  instrument  of  writing  to  that  effect.  No  writing 
was  given.  I  went  to  rent  the  lands,  and  gave  improving  leases. 
I  never  saw  the  agreement.  Dr  B.  left  six  children — all  minors 
but  one.  The  youngest  is  six  years  old  now. 

Pressly  Bailsman  sworn. — Am  a  son  of  deceased  Dr.  Bailsman, 
and  arn  an  executor.  I  do  not  recollect  to  have  ever  seen  this 
paper.  All  I  ever  did  see  among  my  father's  papers  was  a  memo- 
randum of  this  kind,  that  "  Mr  Gray  has  this  day  left  for  Venango 
county  to  look  at  my  Hickorytown  lands,  and  if  he  is  pleased  with 
the  lands,  there  is  to  be  an  exchange  with  him  for  his  lands  near 
Wilkinsburgh."  It  was  a  memorandum  in  his  handwriting;  do  not 
recollect  whether  signed  or  not — I  have  never  seen  it  since.  After 
Mr  Watts  left  this  for  Philadelphia,  the  papers  of  my  father's  estate 
were  left  with  me.  I  heard  Mr  Gray  wished  this  agreement 
searched  for.  I  searched  the  papers  three  times  for  it — could  not 
find  it.  I  have  never  seen  the  agreement;  nothing  was  ever  done 
in  pursuance  of  it.  AH  the  executors  are  alive — there  are  Mr 
Watts,  Mr  Dallas,  my  mother,  and  myself.  All  reside  here,  ex- 
cept Mr  Watts;  he  is  now  in  Philadelphia.  Mr  Watts  was  the 
acting  executor,  and  had  the  papers.  I  have  them  now;  I  got  part 
of  them  from  Mr  Bradford,  who  had  been  counsel  for  the  estate — 
part  from  Mr  Knox,  who  remained  in  Mr  Watts's  office  after  he 
went  away.  Mr  Veech  had  been  counsel  in  some  cases;  I  wrote 
to  him  for  papers — he  said  all  he  had  were  in  Mr  Findlay's  hands. 

Hon.  T.  13.  Dallas  sworn. — I  was  named  in  Dr  B.'s  will  as 
among  his  executors,  with  Mrs.  B.  and  Pressly  B.  I  declined,  from 
the  outset  of  the  matter,  taking  any  active  part.  All  the  papers 
were  delivered  to  Mr  Watts,  and  some  to  Pressly  B.  I  saw  the 
agreement  at  one  time — perhaps  more  than  once.  I  think  in  Mr 
Watts's  office  I  saw  it.  Mr  Gray  frequently  spoke  to  me  to  have 
the  agreement  cancelled.  I  uniformly  declined  having  any  thing 
to  do  with  it,  as  I  never  had  interfered  in  the  management  of  the 
estate — that  Mr  Watts  had  the  management  of  it.  Think  Mr 
Watts  spoke  to  me  once  on  the  subject  about  it.  I  think  I  told  him 
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I  could  have  nothing  to  do  with  it,  as  I  was  not  prepared  to  say 
what  the  consequences  might  be  when  the  heirs  came  of  age. 

As  I  had  not  interfered  in  the  management  of  the  estate,  I  did 
not  think  I  was  called  upon  to  take  any  responsibility  about  it.  I 
told  Mr  Gray  he  might  apply  to  court,  and  have  the  agreement 
carried  into  effect.  He  said  he  wanted  it  cancelled,  and  all  the 
family,  so  far  as  I  knew,  agreed  in  wishing  it  cancelled.  I  don't 
know  whether  it  was  destroyed  or  cancelled.  It  was  the  wish  of 
all  interested  that  it  should  be  cancelled,  but  I  don't  know  that  it 
ever  was  done.  I  gave  neither  assent  nor  dissent  about  it. 

I  recollect  nothing  further  of  the  contents  of  it,  except  it  was 
for  exchanging  of  Hickorytown  property  for  Gray's  farm  here. 
Do  not  recollect  what  boot  between  them.  I  believe  letters  testa- 
mentary were  issued  to  all  of  us. 

The  defendant  then  gave  in  evidence  the  following  agreement 
between  the  parties. 

"  Whereas,  James  Gray  has  sold  and  conveyed  to  Abraham  Hor- 
bach  and  Wra  Stewart,  a  tract  of  land  in  Wilkins  township,  on 
which  said  Gray  now  lives;  and  whereas,  there  is  a  certain  memo- 
randum or  agreement  between  said  Gray  and  the  late  Dr.  Bails- 
man, for  an  exchange  of  the  said  tract  of  land  for  certain  other 
lands  in  Venango  county,  which  said  agreement  has  never  been 
perfected.  Now,  this  memorandum  witnesseth,  that  said  Gray 
binds  himself,  his  heirs,  executors,  and  administrators,  to  obtain, 
deliver  up  and  cancel  said  agreement,  with  Dr.  Bailsman,  as  soon 
as  practicable.  And  the  said  Abraham  Horbach  binds  himself,  his 
heirs,  executors,  administrators,  and  assigns,  upon  the  performance 
of  this  condition  by  said  Gray,  to  make  and  deliver  to  him  his  cer- 
tain promissory  note  for  2500  dollars,  dated  May  13,  1836,  payable 
18  months  after  date;  said  agreement  to  be  cancelled  by  the  execu- 
tors and  guardians  of  said  Bailsman's  will  and  children,  and  by 
Gray,  or  by  order  of  the  court. 

"  Witness,  the  hands  and  seals  of  the  said  parties,  the  28th  of 
May  1836. 

"  JAMES  GRAY,  [L.  s.] 
"  A.  HORBACH,  [L.  s.]'' 

Samuel  Gormly. — Above  article  shown.  "Thfs  was  written 
by  me,  and  witnessed  by  me.  I  do  not  recollect  when  the  deed  was 
delivered.  It  was  about  the  time  when  this  memorandum  was 
made.  Mr  Horbach  objected  to  taking  the  deed  without  this  me- 
morandum; he  apprehended  difficulty  about  the  agreement  with 
Bailsman,  and  required  a  stipulation  that  Gray  should  have  it  can- 
celled. Gray  stated  it  could  be  done  by  an  order  of  the  court. 
This  paper  was  made  about  the  time  the  deed  was  delivered.", 

Grier,  president,  in  answer  to  certain  points  propounded  by  the 
defendant,  instructed  the  jury  that,  under  the  facts  given  in  evi- 
dence, there  was  nothing  in  the  agreement  between  the  parties,  of 
the  28th  of  May  1836,  which  would  prevent  the  plaintiff  from 
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recovering  in  this  action  of  assumpsit  upon  the  original  contract  of 
sale. 

Findlay,  for  plaintiff  in  error. 
Williams,  for  defendant  in  error. 

PER  CURIAM. — Had  the  vendee  unconditionally  accepted  the 
conveyance  containing,  as  it  did,  a  covenant  of  general  warranty, 
he  would  have  elected  to  rely  on  it  exclusively,  and  could  not  have 
used  this  known  and  contingent  defect,  whether  real  or  supposed, 
as  a  pretext  to  withhold  the  purchase-money.  Did  the  special 
covenant  which  he  exacted,  give  him  a  particular  right  to  do  so? 
The  vendor,  Gray,  bound  himself  "to  obtain,  deliver  up,  or  cancel, 
said  agreement  with  Doctor  Bailsman,  as  soon  as  practicable;"  and 
the  vendee  bound  himself,  "upon  the  performance  of  this  condition 
by  the  said  Gray,  to  make  and  deliver  him  his  certain  promissory 
note  for  2500  dollars,  dated  May  15,  1836,  and  payable  eighteen 
months  after  date;"  from  which  it  is  attempted  to  be  inferred,  that 
the  parol  contract  of  sale  was  merged  in  the  covenant;  that  is  to 
say,  that  the  vendor  consented,  in  the  event  that  the  paper  should 
turn  out  to  have  been  previously  destroyed  or  lost,  to  forfeit  his 
land  and  the  price  of  it  together.  If  that  pretension  be  disclaimed, 
then  it  must  be  conceded  that  the  construction  insisted  on,  is  an 
unsound  one;  for  it  would  produce  just  that  effect.  On  the  cove- 
nant he  could  never  have  an  action  at  all,  for  the  performance  of  his 
own  covenant,  since  found  to  be  impracticable,  would  be  a  condition 
precedent  to  it;  and  thus  his  inability  to  produce  a  defeasible  agree- 
ment, subsequently  annulled  and  reduced  to  the  value  of  waste 
paper,  would  have  the  effect  of  depriving  him  of  his  estate.  Even 
were  such  a  consequence  inevitable  at  law,  equity  would  not  suffer 
it  to  be  enforced;  for  there  is  a  numerous  class  of  cases  in  which 
contracts,  based  on  a  supposed  state  of  things  which  had  no  existence 
in  fact,  have  been  relieved  against,  on  the  ground  of  mistake.  But 
there  was  no  such  merger.  The  covenant  was  a  special  one  ope- 
rating, not  on  the  contract  of  purchase,  but  on  a  thing  collateral  to 
it — the  terms  of  the  security  to  be  given  for  the  purchase-money — 
and  if  the  vendor  think  proper  to  waive  the  benefit  of  the  security, 
why  may  he  not  do  so  without  being  held  to  performance  of  his 
covenant,  as  a  condition  precedent  to  an  action  not  founded  on  the 
instrument?  If  the  vendee  think  himself  prejudiced  by  want  of 
such  performance,  let  him  bring  an  action  on  it;  but  let  him  not 
detain  the  whole  purchase-money  for  what  would  be  a  ground  to 
recover,  at  most,  but  nominal  damages.  The  judge,  therefore,  was 
right  in  directing  that  the  plaintiff  might  recover  on  the  evidence, 
and  under  the. present  form  of  action. 

Judgment  affirmed. 
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Craig  against  Watt. 

A  devised  a  tract  of  land  thus  :  "  to  my  wife  Mary,  for  and  during  her  natural 
life,  if  she  shall  so  long  remain  my  widow,"  "  but  if  she  should  marry,  I  do  order 
that  her  husband  have  no  other  privilege  than  his  living  on  the  place  for  and 
during  the  natural  life  of  my  said  wife  as  aforesaid,  and  no  longer:"  Held,  that 
such  devise  created  an  estate  for  life  in  the  wife,  which  was  not  subject  to  be  in- 
cumbered  by  her  husband. 

ERROR  to  the  district  court  of  Allegheny  county. 

James  Craig  against  David  Watt.  Ejectment  for  the  three-fourths 
part  of  a  tract  of  land. 

Powell  Aten  died  seised  of  the  land,  having  made  his  will,  by 
which  he  disposed  of  the  same  as  follows: 

"  And  as  to  such  worldly  estate  wherewith  it  hath  pleased  God  to 
bless  me  in  this  life,  I  give  and  dispose  of  the  same  in  the  following 
manner,  to  wit: — Imprimis,  it  is  my  will,  and  I  do  order  that  my 
just  debts  and  funeral  expenses  be  fully  paid  and  satisfied;  and  as 
touching  the  rest,  residue  and  remainder  of  my  estate,  real  and  per- 
sonal, of  what  kind  or  nature  soever  the  same  may  be,  in  the  said 
county  of  Allegheny  or  elsewhere,  I  give,  devise,  and  bequeath  to 
my  dearly  beloved  wife  Mary,  for  arid  during  her  natural  life,  if  so 
long  she  shall  remain  a  widow,  and  immediately  after  her  decease, 
to  descend  to  my  four  children,  to  wit,  Paul,  Sally,  Adrian  and 
John,  in  equal  shares  alike,  as  tenants  in  common,  and  not  as  joint 
tenants;  but  in  case  my  said  wife  shall  marry,  it  is  my  will,  and  I 
do  order  that  her  husband  shall  have  no  other  privilege  than  his 
living  on  the  place  for  and  during  the  natural  life  of  my  said  wife 
as  aforesaid,  and  no  longer.  It  is  also  my  will,  and  I  do  order  that 
the  land  shall  not  be  sold  till  my  youngest  son  John  shall  arrive  at 
the  full  age  of  twenty-one  years,  and  in  case  any  of  my  said  chil- 
dren should  die  before  that  time,  then,  in  that  case,  it  shall  be 
divided  between  the  survivors,  or  survivor  of  them,  or  the  heir  of 
such  survivor.  It  is  also  my  will,  and  I  do  order  that  in  case  it 
should  happen  that  there  should  not  be  sufficient  for  the  support 
and  schooling  of  my  said  children,  that  my  executors  may  rent  the 
land,  or  so  much  thereof  as  will  be  sufficient  to  answer  the  purposes 
aforesaid." 

The  shares  of  the  said  Powell,  Adrian  and  Sarah,  in  the  said 
land,  had  become  vested  before  the  institution  of  this  suit,  in  the 
plaintiff,  James  Craig. 

Admitted  that  the  widow  of  testator  was  married  about  fourteen 
years  ago,  to  John  Creighton,  and  that  the  youngest  son  of  testator 
was  of  age  in  1837.  John  Creighton  and  wife  left  the  farm  about 
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eleven  years  ago,  and  lived  in  the  neighbourhood  until  about  five 
years  ago,  when  they  removed  to  Ohio,  where  they  have  since 
resided.  Since  their  removal  from  the  farm  it  has  been  leased  by 
them,  and  is  now  in  possession  of  David  Watt,  who  is  tenant  to 
said  Creighton  arid  wife. 

Grier,  president,  instructed  the  jury  that  the  widow  of  thex  tes- 
tator took  an  estate  for  life,  qualified  only  as  to  the  power  of  her 
husband  over  it,  and  directed  them  to  render  a  verdict  for  the  de- 
fendant. Verdict  and  judgment  accordingly. 

Williamson,  for  plaintiff  in  error,  cited  1  Prest.  on  Est.  195; 
Co.  Lit.  205,  b.  note,  94;  4  Kent.  Comm.  128;  2  Cruise's  Dig.  20;  2 
Mad.  Chan.  31;  2fiawle2l5. 

Loomis,  contra,  cited  5  Mass.  Rep.  180;  1  Term  Rep.  389;  3 
Wharf.  583;  1  Hop.  Leg.  558,  526. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — This  is  a  question  of  intention,  not  of  technical 
expression.  The  devise  is  explicitly  to  the  widow  for  life  in  the 
first  instance;  and  the  qualification  annexed  to  it,  interpreted  by 
the  object,  cannot  be  taken  for  a  conditional  limitation.  We  are 
to  discover  the  principal  intent  in  order  to  carry  it  out  by  so  modi- 
fying the  estates  created,  as  to  give  it  effect  even  at  the  expense  of 
particular  provisions  which,  rigidly  interpreted,  might  seem  to 
stand  in  its  way;  and  it  meets  us  at  the  threshold.  It  was  to  pro- 
vide a  home  for  his  family  which  could  not  be  reft  from  it  by  the 
improvidence  of  a  second  marriage.  The  devise  is,  "  to  my  dearly 
beloved  wife  Mary,  for  and  during  her  natural  life,  if  she  shall  so 
long  remain  my  widow;"  and  if  it  had  stopped  there,  the  estate 
would  have  ceased  at  her  marriage,  even  without  a  devise  over. 
But  if  she  should  marry,  what  then  ?  Why  then  "  I  do  order  that 
her  husband  have  no  other  privilege  than  his  living  on  the  place 
for  and  during  the  natural  life  of  my  said  wife,  as  aforesaid,  and 
no  longer."  That,  and  not  forfeiture,  is  the  alternative.  In  other 
words,  she  shall  have  the  estate  with  all  the  incidents  of  property, 
except  a  power  to  transfer  her  dominion  over  it  ton  husband.  But 
an  attempt  to  preclude  his  right  to  possess  it  during  the  coverture 
would  have  been  absurd,  had  the  testator  supposed  that  after  her 
marriage  she  would  have  no  estate  to  possess.  Whether,  as  it  was 
expressed  in  Hannay  v.  Smith,  4  Wharf.  12 9,  he  could  engraft  on  an 
absolute  gift,  not  by  way  of  cesser  or  donation  over,  a  present  disa- 
bility to  transfer  the  dominion  over  it  by  marriage,  is  not  the  mat- 
ter in  hand:  it  is  sufficient  for  the  question  of  intention  that  he 
thought  he  could,  and  the  words  "if  she  shall  remain  a  widow," 
indicate  an  intent,  not  that  the  estate  should  cease  at  her  marriage, 
but  that  she  should  not  have  it  on  terms  which  enable  her  husband 
to  encumber  it.  But  again,  if  her  estate  ceased,  what  became  of 
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it?  It  was  not  devised  over;  for  the  children  were  directed  to  take 
what  the  law  gave  them,  and  consequently  by  descent,  which, 
however,  was  expressly  suspended  till  her  death;  and  the  fee  could 
not  he  in  abeyance  in  the  meantime.  To  give  effect  not  only  to 
the  intention  therefore,  but  the  requisitions  of  the  law,  we  must  say, 
that  it  remained  in  her.  And  this  result  is  entirely  consistent  with, 
as  well  as  the  executor's  express  power  to  lease  which,  being  a 
contingent  provision  for  a  particular  application  of  the  gift,  did  not 
propose  to  vary  the  interests  carved  out  of  it;  as  his  implied  power 
to  sell  which  could  not  consistently  be  exercised  in  her  lifetime,  nor 
even  at  her  death  unless  the  youngest  child  had  come  of  age.  The 
intention  then  was,  that  the  widow's  marriage  should  preclude 
the  exercise  of  a  power  over  the  property  by  her  husband,  not  that 
it  should  work  a  forfeiture  of  it;  and  so  far  as  the  law  will  allow  us 
to  do,  we  are  bound  to  give  effect  to  it. 
Judgment  affirmed. 


Sheperd  against  Jones. 

Parties  to  an  agreement  having  clearly  and  plainly  stipulated  for  the  sale  and 
purchase  of  an  equitable  title,  the  court  will  not  permit  that  agreement  to  be 
perverted  by  an  endorsement  upon  it,  stipulating  for  a  different  kind  of  title, 
unless  it  is  made  to  appear  very  clearly  that  such  was  the  intention  of  the 
parties. 

ERROR  to  the  district  court  of  Allegheny  county. 

John  Jones  against  John  Sheperd.  This  was  an  action  of  cove- 
nant. It  appeared  that  Jones  had  purchased  a  certain  lot  in  Pitts- 
burg  from  Alexander  Laughlin,  and  before  he  had  completed  his 
title  by  the  payment  of  the  whole  purchase-money,  he  entered  into 
the  following  agreement  with  the  defendant  John  Sheperd,  upon 
which  this  suit  is  brought: — 

"Articles  of  agreement  made  the  8th  day  of  April  1836,  by  and 
between  John  Jones  of  Bayardstown,  bricklayer,  and  John  Shep- 
erd, of  Pittsburg,  saddler:  Witnesseth  that  the  said  John  Jones 
hath  this  day  sold  to  the  said  John  Sheperd  his  lot  in  Bayards- 
town  aforesaid,  fronting  on  the  extension  of  Penn  street  twenty- 
four  feet,  and  extending  back  one  hundred  feet  to  a  twenty  feet 
alley,  upon  which  is  erected  a  brick  house  and  other  improvements 
thereon,  which  said  lot  is  especially  described  and  set  forth  in  the 
written  article  of  agreement  dated  the  1st  of  April  1826,  for  the 
sale  of  the  said  lot  by  Alexander  Laughlin  to  the  said  John  Jones, 
and  which  said  article  is  hereby  assigned  and  transferred  to  the 
said  John  Sheperd  by  the  said  John  Jones,  together  with  the 
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covenants  and  agreements  therein  contained,  so  that  a  deed  may 
be  made  to  the  said  Sheperd  by  the  said  Laughlin  upon  payment 
of  the  purchase-money.  In  consideration  of  which  said  bargain, 
and  sale  the  said  John  Sheperd  agrees  to  pay  to  the  said  John 
Jones  the  sum  of  one  thousand  dollars  in  hand,  and  the  further  sum 
of  six  hundred  dollars  in  three  years,  in  two  hundred  dollars  in 
each  year,  with  interest  on  the  same  after  one  year  from  date  until 
paid  up.  In  witness  whereof  the  said  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  year  above  written. 

"  Witnesses  present,  JOHN  JONES.        [L.  s.] 

"Gfio.  WATSON,  JOHN  SHEPERD.  [L.  s.]" 

"  JAS.  McELRoy. 

On  this  agreement  the  following  was  written: — 

"  Memorandum  of  an  agreement  made  and  agreed  on  this  28th 
day  of  April  1836. 

"  Now  the  condition  of  this  article  is  such,  this  being  the  28th  day 
of  April  1836,  John  Jones  delivers  up  possession  of  his  lot  and  houses 
to  John  Sheperd,  arM  on  the  1st  day  of  May  1836,  said  Sheperd 
from  and  after  that  date  to  receive  all  rents,  issues,  and  profits  aris- 
ing from  said  lot  and  houses,  and  said  Jones  has  the  benefit  of  col- 
lecting all  rents  and  arrearages  up  to  the  first  of  May  as  above 
stated.  And  said  John  Sheperd  agrees,  that  as  soon  as  said  Jones  can 
present  him  with  a  deed  in  full,  free  from  all  incumbrance  from 
Alexander  Laughlin  and  others,  ho,  the  said  John  Sheperd,  agrees 
to  pay  the  balance  of  one  thousand  dollars,  which  was  agreed  to  be 
the  first  payment  on  said  premises.  In  testimony  of  the  above  we 
have  hereunto  set  our  hands  the  day  and  year  above  written. 

"In  presence  of  JOHN  JONES, 

"RoBT.  GLASS.  JOHN  SHEPERD." 

On  the  subject  of  this  last  agreement,  Robert  Glass,  the  sub- 
scribing witness,  testified  as  follows: — 

"Robert  Glass  again. — Jones  and  Sheperd  both  called  on  me  to 
make  the  memorandum  of  2Sth  of  April — it  was  drawn  in  my 
office — I  considered  Jones  sober — do  not  know  where  they  came 
from. 

"  The  interlineation  was  made  the  same  day  in  presence  of  them 
both — cannot  say  whether  it  was  after  the  paper  was  signed  or  not 
— it  was  executed  in  the  fore  part  of  the  day — not  so  positive. 

"I  went  round  with  them  before  the  memorandum  was  drawn 
— I  saw  him  deliver  possession — after  it  was  done  they  came  to  my 
office  and  I  drew — both  parties  told  me  to  write  it  to  keep  it  in 
remembrance — they  wanted  to  have  a  memorandum  of  it  so  that 
they  should  not  forget  it — the  matter  about  his  not  paying  the  1000 
dollars  till  the  deed  was  made  was  put  in  by  my  suggestion — the 
agreement  was  read  and  both  parties  were  present. 

"  Did  not  see  Jones  drink  any  till  after  possession  was  delivered. 

"  1  considered  him  perfectly  sober  when  the  article  was  signed. 

"They  told  me  nothing  of  what  was  to  be  put  in  that  — I  drew 
VHI. — 2  s 
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it  in  my  own  way— only  they  told  me  to  draw  a  memorandum 
to  keep  it  in  remembrance — they  told  me  nothing  of  what  I  should 
put  in  it — I  drew  it  this  way  of  my  own  accord. 

"  While  we  were  in  the  houses  the  arrangement  was  made  that 
Jones  should  have  the  rents  till  the  first  of  May. 

"  Neither  of  them  requested  me  to  make  the  interlineation,  or  put 
any  thing  in  on  that  subject — I  saw  it  was  wanting  and  did  it  myself 
— I  never  had  seen  Laughlin's  article,  or  Sheperd  and  Jones's — 
only  that  I  understood  from  them  that  the  first  payment  was  to  be 
1000  dollars — Sheperd  paid  nothing  to  Jones  for  abandoning  the 
first  article — nothing  said  about  the  article — not  a  word. 

"  Sometimes  Jones  would  be  sober  for  a  week  or  two — when  in 
that  way  his  intellect  was  as  good  as  ever — they  drank  a  bottle  of 
porter  at  my  house  after  the  memorandum  was  signed." 

The  court  below  (Grier,  president)  was  of  opinion,  that  there  was 
some  roguery  about  the  execution  of  the  agreement  of  the  28th  of 
April  1836,  and  having  submitted  the  facts  of  the  case  to  the  jury, 
instructed  them,  that  if  they  thought  so,  then  the  plain  interpreta- 
tion of  the  agreement  and  intention  of  the  parties  was,  that  the 
plaintiff  agreed  to  sell  his  equitable  title  for  1600  dollars,  and  if  so, 
they  should  find  for  the  plaintiff.  Verdict  accordingly  for  the 
plaintiff. 

Mahon,  for  plaintiff  in,  error. 
M'Candless,  for  defendant  in  error. 

The  opinion  of  the  Court  was  .delivered  by 

ROGERS,  J.— There  is  too  much  reason  to  believe  that  the  memo- 
randum of  the  28th  of  April,  is  the  result  of  a  concerted  plan  to 
alter  the  original  agreement.  There  is  something  very  extraordi- 
nary, to  say  the  least  of  it,  in  the  conduct  of  Glass.  According  to 
his  own  statement,  he  was  called  on  by  the  parties,  merely  to  make 
a  memorandum  of  the  bargain  relative  to  the  delivery  of  the  pos- 
session. This  he  converts  into  a  distinct  contract  between  the 
parties;  and  without  any  instruction  from  either  of  them,  introduces 
a  stipulation  totally  at  war  with  the  agreement,  by  which  Sheperd 
is  exempted  from  the  payment  of  the  hand  money,  until  Jones 
"  can  present  him  with  the  deed  in  full,  free  from  all  incum- 
brances."  As  an  agreement  this  is  void,  because  without  consi- 
deration; nor  can  it,  under  the  circumstances,  weigh  a  feather  in 
the  construction  of  the  original  agreement.  For  there  can  be  but 
little  doubt  that  it  arose  from  a  contrivance  between  the  witness 
and  the  vendee,  suggested,  as  is  most  probable,  by  the  defendant 
himself.  The  case,  therefore,  depends  on  the  construction  of  the 
agreement  of  the  8th  of  April.  Laughlin  was  the  owner  of  the 
legal  title,  and  Jones  of  the  equitable  title,  with  the  right  to  call  for 
the  conveyance  of  the  legal  title,  upon  payment  of  about  300 
dollars,  the  residue  of  the  purchase-money.  All  that  Jones  had  to 
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sell  was  his  incumbered  equitable  estate,  and  we  are  not  to  suppose 
that  he  intended  to  sell  more  than  he  had,  or  that  Sheperd  intended 
to  purchase  more,  unless  their  intention  appears  otherwise  in  the  face 
of  the  agreement  itself.  Thus,  in  Anwerter  v.  Mathiot,  9  Serg.  # 
Rawlc  397,  it  is  ruled,  "  That  the  judgment  creditors  of  the  vendee 
of  land,  who  has  paid  part  of  the  purchase-money,  and  has  posses- 
sion of  the  land,  but  has  received  no  deed,  are  entitled  to  the  pro- 
ceeds of  sale  of  his  title,  under  an  execution,  in  preference  to  the 
vendor."  It  is  there  held,  that  the  vendee  of  the  sheriff  takes  the 
place  of  the  equitable  owner,  and  before  he  can  call  for  the  legal 
title,  he  must  pay  the  amount  of  the  purchase-money  remaining 
unpaid;  or,  in  other  words,  that  he  acquires  no  further  nor  greater 
interest  than  the  equitable  owner.  This  being  the  legal  construc- 
tion of  a  judicial  sale,  no  good  reason  can  be  given  why  the  same 
principle  should  not  be  applied  to  a  private  sale,  except  so  far  as  it 
appears  to  be  altered  by  the  contract.  If  the  vendee  wishes  to 
avoid  this  legal  inference,  it  is  necessary  for  him  to  guard  against 
it  by  apt  stipulations.  But  throwing  out  of  view  the  extraneous 
matter  which  has  been  pressed  into  this  cause,  and  which  the  dis- 
trict court  properly  disregarded,  what  was  the  intention  of  the 
parties  to  this  contract  to  be  collected  from  the  instrument  itself? 
Jones  assigns  to  Sheperd  all  his  interest  in  the  premises,  and  this, 
we  have  seen,  is  an  equitable  interest,  subject  to  the  payment  of 
the  residue  of  the  purchase-money  to  the  owner  of  the  legal  title. 
The  assignment  is  made  on  the  back  of  the  agreement,  between 
Jones  and  Laughlin,  and  the  agreement  is  transferred  to  Sheperd, 
together  with  the  covenants  and  agreements  therein  contained,  so 
that  a  deed  may  be  made  to  the  said  Sheperd  by  the  said  Laugh- 
lin, upon  payment  of  the  purchase-money.  But  who  was  to  be 
answerable  for  the  payment  of  the  purchase-money?  The  inference 
is  irresistible,  that  the  owner  of  the  equitable  estate,  viz.  Sheperd, 
to  whom  Laughlin  was  to  give  the  deed,  was  to  pay  it.  It  is  a 
legal  inference,  only  to  be  controverted  by  something  in  the  agree- 
ment indicative  of  a  contrary  intention.  And  this  construction  is 
strengthened  by  what  follows.  In  consideration  of  which  said  bar- 
gain and  sale,  that  is,  the  transfer  of  Jones's  equitable  interest,  sub- 
ject as  aforesaid,  "  Sheperd  agrees  to  pay  to  Jones  the  sum  of  one 
thousand  dollars  in  hand,  and  the  further  sum  of  six  hundred  dol- 
lars in  three  years — two  hundred  dollars  in  each  year,  with  interest 
on  the  same,  after  one  year  from  date,  until  paid."  There  cannot 
be  a  reasonable  doubt,  that  the  parties  at  the  time  understood  that 
Sheperd  was  to  take  the  place  of  Jones,  and  in  consideration  of 
the  transfer  as  aforesaid,  was  to  pay  the  sum  of  sixteen  hundred 
dollars  in  hand,  and  without  any  deduction  whatever.  And  Sheperd 
himself,  and  his  legal  adviser,  must  have  so  understood  the  bar- 
gain; for,  unless  this  was  the  plain  import  of  the  agreement,  why 
resort  to  the  disingenuous  and  fraudulent  method  of  altering  the 
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agreement,  by  foisting  into  the  memorandum,  made- for  a  different 
purpose,  a  stipulation  entirely  at  variance  with  the  original  article. 
Judgment  affirmed. 


Alexander  against  M'Muny. 

A  testator,  after  devising  a  portion  of  his  estate,  thns  disposed  of  the  residne: 
"All  the  residue  of  my  estate,  real  and  personal,  I  order  to  be  sold  by  my  exe- 
cutors; and  I  empower  them  to  convey  the  same  in  fee-simple.  All  the  moneys 
arising  from  such  sales  I  do  give  and  devise  to  be  equally  divided  between  my 
two  sons  J.  and  R.,  or  to  their  representatives  if  they  or  either  of  them  should 
die  before  me;  my  just  debts,  and  the  devises  hereinbefore  made,  being  first  paid; 
and  I  do  hereby  appoint  my  said  two  sons  J.  and  R.  executors  of  this  my  will:" 
Held,  that  there  was  not  such  an  estate  in  the  residue  of  the  lands  vested  in  the 
«aid  J.  and  R.  as  was  the  subject  of  levy  and  sale  for  the  payment  of  their  indi- 
vidual debts,  until  the  debts  of  the  testator  were  first  paid. 

A  devise  of  land  to  executors  to  be  sold  for  the  payment  of  debts  and  legacies 
vests  the  estate  in  them  as  a  trust  fund  for  that  purpose,  and  if  they  neglect  to 
execute  the  trust,  the  creditors  may  sell  the  land  upon  a  judgment  and  execution, 
and  the  purchaser  will  take  a  good  title;  and  in  such  case  there  is  no  limit  to 
the  lien  of  the  debts  short  of  a  presumption  of  payment  from  lapse  of  time. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Samuel  Alexander,  Esq.,  against  Acheson  M'Murry.  Eject- 
ment for  a  tract  of  land.  The  title  was  originally  in  Ephraim 
Blaine,  deceased,  who,  by  his  last  will  and  testament,  dated  the 
llth  of  February  1800,  and  proved  the  19th  of  March  1804,  after 
giving  certain  specific  bequests  and  devises  of  his  estate,  thus  dis- 
poses of  the  residue:  "All  the  residue  of  my  estate,  real  and  per- 
sonal, I  order  to  be  sold  by  my  executors  herein  to  be  named,  or 
by  the  survivor  of  them,  and  I  do  hereby  empower  them,  or  the 
survivor  of  them,  to  convey  the  same  in  fee-simple — and  all  the 
moneys  arising  from  such  sales,  I  do  give  and  devise  to  be  equally 
divided  between  my  two  sons  James  and  Robert,  or  to  their  repre- 
sentatives, if  they  or  either  of  them  should  die  before  me:  my  just 
debts,  and  the  devises  hereinbefore  made,  being  first  paid;  and  I 
do  hereby  appoint  my  two  sons,  James  Blaine  arid  Robert  Blaine, 
and  my  friend  David  Watts,  executors  of  this  my  last  will  and  tes- 
tament." 

Letters  testamentary  issued  to  James  and  Robert  Blaine  alone, 
David  Watts  having  renounced. 

The  testator  died  seised  of  the  land  in  dispute  as  a  tenant  in 
common  with  his  brother  Alexander  Blaine,  and  it  formed  a  part 
of  the  residue  of  his  estate.  After  the  death  of  both,  the  executors 
of  Ephraim  and  the  heirs-at-law  of  Alexander  Blaine,  by  an  ac- 
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tion,  made  partition  of  the  land;  and  that  in  dispute  was  allotted  to 
the  executors  of  Ephrairn  Elaine. 

On  the  14th  of  May  1821,  James  E.  Bredin  obtained  a  judgment 
against  James  Elaine  for  2400  dollars,  upon  which  executions  were 
issued,  and  the  sheriff  levied  "on  all  the  right,  title  and  interest  of 
James  Elaine  in  the  equal  undivided  half  part  of  a  tract  of  land 
situate  in  Hempfield  township,  adjoining  lands  of  Michael  Eyerly, 
John  M'Call,  and  the  heirs  of  Henry  Keck,  deceased,  containing 
230  acres,  more  or  less,"  and  sold  the  same  to  John  M'Murry  by 
deed  dated  the  10th  of  April  1825,  who  by  his  will  devised  it  to 
the  defendant  and  his  sister. 

The  plaintiff's  title  was  founded  upon  a  judgment  obtained  in 
the  common  pleas  of  Cumberland  county  on  the  13th  of  May  1805, 
by.  William  Morris  against  James  Elaine  and  Robert  Elaine,  exe- 
cutors of  Ephraim  Elaine  deceased,  for  1410  pounds.  This  judg- 
ment was  revived  in  1808,  and  again  in  1814;  and  upon  a  testatum 
fieri  facias  to  Westmoreland  county,  No.  87,  April  term  1830,  the 
same  land  was  levied  as  the  estate  of  Ephraim  Elaine,  deceased, 
in  the  hands  of  his  executors,  and  upon  a  venditioni  exponas  to 
January  term  1837,  it  was  sold  to  Samuel  Alexander,  the  plaintiff, 
for  1701  dollars. 

The  court  below  was  of  opinion,  and  so  instructed  the  jury,  that 
the  sheriff's  sale  of  the  land  upon  the  judgment  and  execution  of 
James  E.  Eredin  against  James  Elaine  vested  in  the  purchaser 
John  M'Murry,  a  good  title  to  the  undivided  half  of  the  land;  and, 
as  to  that  part,  they  should  find  for  the  defendant,  and  added: 

"  It  is  to  be  remarked  that  there  was  in  this  case  no  judgment  in 
the  lifetime  of  Ephraim  Elaine.  No  revival  of  this  judgment  after 
1814.  The  testatum  fieri  facias  entered  in  this  county  as  late  as 
1830,  and  in  the  meantime  a  sale  of  the  land  for  James  Elaine's 
debt  in  1825,  and  this  after  a  partition  had  among  the  co-tenants, 
and  no  notice  of  any  prior  lien  upon  the  land,  and  the  defendant's 
title  resting  upon  a  judicial  sale. 

"  Upon  these  facts,  we  do  not  see  how  the  plaintiff  can  sustain 
his  position,  and  we  instruct  you  upon  this  branch  of  the  case,  that, 
as  to  the  one-half  of  this  land,  he  has  failed  to  make  good  his  claim; 
and  as  to  the  one  undivided  moiety,  your  verdict  should  be  against 
him. 

"As  to  the  other  half,  neither  Robert  Elaine  nor  his  representa- 
tives contest  the  claim  of  the  plaintiff;  and  if  you  believe,  from  the 
testimony,  that  John  M'Murry  occupied  the  land  by  permission  of 
Ephraim  Elaine  and  his  representatives — that  the  defendant  came 
in  under  him,  and  had  like  permission  to  occupy — as  to  that  moiety 
your  verdict  should  be  in  favour  of  the  plaintiff." 

Kuntz,for  plaintiff  in  error,  cited  13  S'erg.  fy  Rawle  330;  2 
Rawle  185;  4  Rawle  184;  1  Whart,  262;  3  Wheat.  573. 

VIII. 2  8* 
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H.  T.  Foster,  for  defendant  in  error,  cited  2  Walts  53;  3  Whart. 
62;  3  Wheat.  563. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  and  second  errors  assigned  will  be  con- 
sidered together,  as  they  relate  to  the  question,  whether  James 
Blaine  had  such  an  interest  or  estate  in  the  land  in  controversy  as 
was  liable  to  be  taken  in  execution,  and  sold  under  a  judgment 
against  him  in  his  own  right?  It  is  admitted,  that  whatever  inte- 
rest or  estate  he  had  in  the  land,  he  derived  it  from  the  will  of  his 
father,  Colonel  Ephraim  Blaine,  which  contains  the  following  clause, 
to  wit:  "  All  the  residue  of  my  estate,  real  and  personal,  I  order  to 
be  sold  by  my  executors  herein  to  be  named,  or  by  the  survivor  of 
them;  and  I  do  hereby  empower  them,  or  the  survivor  of  them,  to 
convey  the  same  in  fee  simple;  and  all  the  moneys  arising  from 
such  sales,  I  do  give  and  devise  to  be  equally  divided  between  my 
two  sons,  James  and  Robert,  or  to  their  representatives,  if  they  or 
either  of  them  should  die  before  me:  my  just  debts,  and  the  lega- 
cies hereinbefore  made,  being  first  paid;  and  I  do  hereby  appoint 
my  two  sons,  James  and  Robert  Blaine,  and  rny  friend  David 
Watts,  executors  of  this  my  last  will  and  testament."  Upon  the 
death  of  the  testator,  Mr  Watts  renounced  his  executorship;  and 
the  two  sons,  James  Blaine,  from  whom  the  defendant  derives  his 
claim  to  the  land,  and  Robert  Blaine,  made  probate  of  the  will,  and 
took  out  letters  testamentary.  The  land  in  dispute  forms  a  part  of 
the  residuum  disposed  of  by  the  above  clause.  And  though  given 
to  his  two  sons,  James  and  Robert,  yet  it  cannot  be  said  to  be  given 
to  them  absolutely,  nor  even  positively,  as  real  estate.  For  it  is 
only  in  the  event  of  its  not  being  wanted  for  the  payment  of  the 
testator's  debts,  that  it  is  given  to  them  for  their  own  use;  but 
whether  required  for  the  payment  of  the  testator's  debts  or  not,  it 
is  given  to  his  executors  in  the  first  place,  under  a  direction  to  be 
sold  by  them,  or  the  survivor  of  them,  and  converted  into  money; 
so  that  whatever  is  thereby  given  to  his  two  sons  is  given  in  money 
after  the  conversion  shall  have  been  made.  Then  according  to  the 
decisions  upon  this  subject,  this,  without  something  more  being 
done  than  appears  to  have  been  done  in  this  case,  would  not  give 
to  the  sons  such  an  interest  in  his  residuary  real  estate  as  could  be 
taken  in  execution,  and  sold  for  the  payment  of  their  respective 
debts.  But  there  is  a  further  objection  that  appears  to  be  insupera- 
ble, which  is,  that  they  were  not  to  have  any  of  the  money  which 
should  arise  from  the  sale  of  the  land,  (and  consequently  could  have 
no  interest  in  the  land  itself,)  until  all  the  testator's  debts,  and  the 
previous  legacies  given  by  him  in  his  will,  were  first  paid;  so  that 
it  depended  upon  there  being  a  surplus  after  the  payment  of  the 
debts  and  the  previous  legacies,  whether  they  would  derive  any 
benefit  whatever  from  the  residuary  bequest.  Now  it  appeared  on 
the  trial  of  the  cause,  that  the  debts  were  not  all  paid,  and  that  the 
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land  in  question  was  sold  by  the  sheriff  to  the  plaintiff  for  the  very 
purpose  of  paying  a  debt  of  the  testator;  and  so  far  as  any  thing 
was  shown  in  regard  to  the  residuary  estate  being  sufficient  for  the 
discharge  of  all  the  debts,  there  is,  perhaps,  little  or  no  reason  to 
conclude  that  they  ever  will  be  fully  paid  oi*t  of  it.     Hence  it  would 
be  the  height  of  injustice  to  permit  the  land  to  be  appropriated  to 
the  payment  of  the  debts  of  the  legatees,  to  the  exclusion  of  the 
creditors  of  the  testator.     But  be  this  as  it  may,  I  do  not  consider 
it  necessary  to  rely  on  it  in  order  to  decide  the  present  controversy 
in  favour  of  the  plaintiff.     It  is  said,  however,  that  it  was  com- 
petent for  James  and  Robert  Blaine  to  elect  to  take  the  land  in- 
cluded within  the  residuary  bequest  to  them  as  land,  instead  of  the 
money  which  was  directed  to  be  raised  by  a  sale  of  it.     But  cer- 
tainly this  could  not  be  allowed  without  their  first  paying  the  debts 
and  legacies  charged  upon  it  by  the  testator  in  his  will.     Surely  it 
cannot  be  pretended  that  they  had  a  right  to  do  so,  and  to  hold  the 
land  afterwards  for  their  own  use,  without  paying  off  the  debts  and 
previous  legacies.     This  would  be  in  direct  violation  of  the  terms  of 
the  will  and  the  trust  thereby  created  and  committed  to  them  as  exe- 
cutors, which  was  the  first  office  they  were  to  perform.     Upon  no 
principle  of  justice  or  equity,  therefore,  could  it  be  tolerated,  to  per- 
mit them  to  take  the  land  as  such,  without  discharging  the  charges 
expressly  imposed  upon  it  by  the  testator.     But,  again,  under  this 
alleged  right  to  elect  it  is  argued,  that  the  partition  made  between 
them,  as  executors  of  the  testator  on  the  one  part,  and  the  heirs  of 
Alexander  Blaine  on  the  other  part,  of  the  land  in  dispute,  as  a  por- 
tion of  a  larger  quantity  embraced  in  the  partition,  and  holden  by 
the  testator  at  the  time  of  making  his  will,  and  also  at  the  time  of 
his  death,  and  his  brother,  Alexander  Blaine,  as  tenants  in  common, 
amounted  to  an  election  on  the  part  of  James  and  Robert  Blaine  to 
take  the  land  in  dispute  as  land,  because  it  was  assigned  and  set 
apart  to  them  as  land;  but  then  the  record  of  partition  shows  it 
was  not  assigned  to  them  as  land  which  they  claimed  in  their  own 
right,  nor  even  as  devisees  under  the  will,  but  as  executors  thereof. 
The  court  below,  it  would  seem,  entertained  the  notion  of  its  being 
an  election  on  their  part  to  take  the  land  to  themselves  as  land,  and 
so  instructed  the  jury.     Here,  we  think,  the  court  below  fell  into 
an  error.     Because,  whether  James  and  Robert  Blaine  intended  to 
make  such  election  or  not,  their  having  a  partition  made  of  the 
land  was  altogether  proper,  as  preparatory  to  their  making  a  sale 
of  it,  as  executors,  for  the  purpose  directed  by  the  will.     It  was  no 
doubt  highly  expedient  to  have  partition  made  with  a  view  to  ad- 
vance the  price  that  should  be  obtained  thereafter  for  it  upon  such 
sale;  as  it  is  reasonable  to  suppose  that  it  would  be  likely  to  bring 
a  higher  price  when  sold  in  severally,  and  set  apart  by  metes  and 
bounds,  than  as  an  undivided  interest  held  in  common  with  others. 
Mr  Watts  having  renounced  his  executorship,  James  and  Robert 
Blaine  were  the  only  executors  of  the  will  at  the  time  of  making 
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the  partition  of  the  land  with  the  heirs  of  Alexander  Blaine;  and 
being  invested  with  the  legal  title  of  their  testator  to  the  land  under 
the  act  of  assembly,  by  virtue  of  the  authority  contained  in  the 
will  to  sell  it,  had  the  right,  therefore,  to  have  partition  made  of  it, 
as  preparatory  to  a  sale  thereof.     Had  James  and  Robert  Blaine, 
after  having  made  partition  as  the  executors  of  Ephraim  Blaine 
with  the  heirs  of  Alexander  Blaine,  gone  on  and  made  a  partition 
between  themselves  of  the  allotment  set  apart  and  asigned  to  them, 
as  the  executors  of  Ephraim  Blaine,  there  might  have  been  some 
show  of  reason,  at  least,  for  having  inferred  thence  that  they  had 
determined  to  take  it  as  land  for  their  own  use  under  the  will;  but 
it  has  been  shown  above  that,  without  payment  of  the  debts  and 
legacies  charged  upon  the  land,  it  was  not  competent  for  them  to  do 
this.     But,  in  the  partition  made,  we  cannot  perceive  the  least 
ground  for  such  an  inference.     And  this  brings  us  again  to  the  con- 
clusion that  James  Blaine  had  no  such  interest  or  estate  in  the  land 
in  controversy,  as  could  be  taken  in  execution  by  his  creditors,  and 
sold  for  the  payment  of  his  debts;  and,  therefore,  John  JVi'Murry 
took  nothing  by  his  purchase  at  the  sheriff's  sale  made  at  the  suit 
of  James  E.  Breding.    This  disposes  of  the  two  errors  first  assigned, 
and  shows  that  the  court  below  erred  in  their  direction  to  the  jury. 
The  remaining  error  assigned  is,  that  the  court  erred  in  charging 
the  jury  that  the  plaintiff  did  not  acquire  the  interest  of  Ephraim 
Blaine,  the  testator,  in  the  land  by  virtue  of  the  sheriff's  sale  made 
thereof,  under  the  judgment  of  William  Morris  obtained  against 
the  executors.     We  also  think  that  the  court  below  erred  in  charg- 
ing the  jury  to  this  effect.     This  case  is  distinguishable  from  Penn 
v.  Hamilton,  2  Watts  53,  and  the  other  cases  cited  on  the  argument 
in  favour  of  the  defendant.     The  land,  in  the  case  of  Penn  v.  Ham- 
ilton, was  not  given  in  trust  to  the  testator's  executors,  and  charged 
by  him  in  their  hands  as  a  fund  for  the  payment  of  his  debts,  as  is 
done  here.     The  land  taken  in  execution  there,  was  not  intended 
by  the  tesiator  to  be  held  liable  for  the  payment  of  his  debts;  it  was 
specifically  devised,  and  consequently  was  held  discharged  from 
the  liens  created  by  law  merely,  in  favour  of  those  debts  for  which 
judgments  had  been  obtained  against  the  executors  after  the  death 
of  the  testator,  but  had  not  been  prosecuted  to  execution  with  rea- 
sonable diligence,  so  as  to  keep  the  liens  so  created  by  law  alive. 
Here,  however,  the  land  in  question  was  given  by  the  testator  in 
charge  to  his  executors  for  the  purpose  of  being  sold  by  them;  and 
out  of  the  moneys  arising  therefrom,  in  the  first  place,  to  pay  his 
debts  and  the  legacies  previously  given  in  his  will;  thus  creating 
and  confiding  to  them  a  trust  which  they,  by  taking  out  letters  tes- 
tamentary from  the  register,  undertook  to  perform  and  execute.  In 
order  to  have  discharged  the  trust  thus  undertaken  by  them,  they 
ought  to  have  sold  the  lands  intrusted  to  them  for  the  payment  of 
the  debts  and  legacies,  within  a  year  after  the  testator's  death,  arid 
to  have  paid  the  debts  and  legacies  with  the  money  arising  there- 
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from.  Neglecting,  however,  as  it  would  seem,  to  proceed  in  this 
way,  they  were  sued  by  William  Morris,  a  creditor  of  the  testator, 
before  the  year  expired,  and  a  judgment  obtained  for  the  amount 
of  his  claim  within  less  than  three  months  after  the  commencement 
of  the  suit.  The  executors,  however,  notwithstanding  this  early 
and  complete  notice  of  Morris's  debt,  which  the  testator  had  ex- 
pressly made  a  charge  upon  the  land  in  dispute,  still  neglected  to 
raise  money  by  a  sale  thereof,  as  was  their  duty,  to  pay  this  debt. 
Ultimately,  after  the  judgment  obtained  for  it  had  been  revived  in 
1808,  and  again  in  1814,  and  various  executions  sued  out  thereon 
without  being  able  to  levy  the  amount  of  the  debt,  the  land  in 
contest  was  taken  in  execution  and  sold  under  it  by  the  sheriff  to 
the  plaintiff  in  1831. 

Thus,  it  would  appear  that  the  plaintiff  in  the  judgment  was 
never  paid  his  debt,  but  was  desirous  to  recover  it;  and  that  there 
was  such  remissness  on  the  part  of  the  executors,  as  may  fairly  be 
considered  a  violation  and  abuse  of  their  trust,  in  not  having  sold 
the  land  and  applied  the  proceeds  thereof  to  the  payment  of  the 
debt  long  before  it  was  levied  on.  But  upon  no  principle,  either 
of  justice  or  sound  policy,  can  it  be  allowed  to  trustees,  who  have 
at  most  only  a  contingent  or  resulting  interest  for  themselves  in  the 
trust  property,  such  as  the  executors  had  in  this  instance,  to  claim 
it  as  long  as  it  appears  that  the  object  of  the  trust  remains  unexe- 
cuted, and  it  can  not,  therefore,  be  known  whether  they  have  any 
certain  interest  therein  or  not.  The  executors,  or,  more  properly 
speaking,  James  and  Robert  Elaine,  who  took  upon  themselves  the 
offices  of  executors  and  trustees,  were  merely  entitled  to  the  surplus 
of  the  residuary  estate,  if  any  should  remain  after  paying  the  debts 
and  previous  legacies;  and  it  is  not  to  be  tolerated  that  any  lapse 
of  time  should  operate  in  their  favour,  so  as  to  give  them  an  inter- 
est, or  to  increase  it  beyond  what  they  would  have  a  right  to  upon 
a  faithful  execution  of  the  trust,  short  of  that  which  would  raise  a 
presumption  of  the  debts  and  legacies  having  been  all  satisfied.  It 
is  perfectly  clear,  however,  no  such  presumption  can  arise  here,  for 
the  commencement  and  prosecution  of  the  suit  by  Morris  for  his 
debt  to  judgment,  and  the  subsequent  proceedings  thereon,  all  repel 
it  most  completely,  and  show  that  the  debt  still  remained  unpaid 
when  the  land  in  question  was  taken  in  execution  and  sold  for  the 
purpose  of  paying  it.  To  hold  a  different  doctrine  might  tend  to 
encourage  trustees  to  delay  the  execution  of  the  trust  as  long  as 
possible,  in  hopes  of  gaining  thereby,  and  thus  permit  them  to 
profit  or  take  advantage  of  their  own  neglect,  or  worse— of  their 
wilful  abuse  of  the  trust  and  confidence  reposed  in  them. 

Having  shown  that  the  executors  had  no  positive  interest  in  the 
land,  it  follows,  as  a  necessary  consequence,  that  their  creditors 
could  not  set  up  a  right  for  them,  which  they  had  not  and  could  not 
sustain  themselves.  I  do  not  wish,  however,  to  be  understood  as 
insinuating  that  the  default  of  the  executors  arose  from  design  on 
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their  part;  on  the  contrary,  I  am  well  satisfied,  in  my  own  mind, 
from  my  personal  knowledge  of  them,  that  it  proceeded  entirely 
from  negligence  and  the  difficulty  and  inconvenience  of  attending 
to  it;  and  that  they  never  intended  to  claim  or  to  appropriate  the 
residuary  estate  to  their  own  use,  until  the  debts  of  the  testator 
were  first  paid  out  of  it.  There  is  no  evidence  that  they  ever  did 
do  so,  or  intended  it;  nor  is  there  any  reason  to  believe  now,  they 
both  being  dead,  that  their  heirs  or  representatives  pretend  any 
claim  to  it,  in  opposition  to  the  unpaid  creditors  of  the  testator. 
The  objection,  in  this  instance,  to  the  land  in  question  being  applied 
to  the  payment  of  the  debts  of  the  testator,  in  discharge  of  the  trust 
expressly  created  by  him  in  his  will  for  that  purpose,  has  not  come 
from  the  executors  or  their  representatives,  but  has  grown  out  of 
the  mistake  of  a  creditor  of  one  of  the  executors,  in  supposing  that 
the  executor  had  such  an  interest  in  it  as  might  be  levied  on  and 
sold  for  his  debts.  Under  the  trust,  then,  created  by  the  testator 
in  the  residuary  clause  of  his  will  in  favour  of  his  creditors,  we  are 
of  the  opinion  that  they  ought  to  be  considered  as  having  such  a 
lien  upon  the  estate  thereby  set  apart  for  the  payment  of  his  debts, 
as  gave  them  the  right  at  any  subsequent  period,  however  late,  as 
long  as  the  trust  remained  unexecuted  in  their  favour,  through  the 
neglect  of  the  executors  to  perform  it  by  converting  the  estate  into 
money  and  paying  the  debts,  to  proceed  against  it  by  execution 
and  levy  the  amount  of  their  debts  out  of  it,  if  sufficient  for  that 
purpose.  Hence  the  levy  and  sale  of  the  land  in  dispute  under  the 
Morris  judgment,  passed  to  the  plaintiff,  as  the  purchaser  thereof, 
all  the  interest  and  estate  which  the  testator  or  his  executors,  as 
such,  had  at  any  time  in  it. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Borough  of  Erie  against  Vincent. 

If  a  vendor  contracts  to  convey  real  estate  to  another,  at  a  future  day,  for  a 
certain  price  to  be  paid  for  it,  and  afterwards,  and  before  the  time  of  the  con- 
veyance, alters  the  state  of  the  property,  so  as  materially  to  lessen  its  value,  the 
vendee  may  rescind  the  contract  and  refuse  to  accept  the  deed  and  to  pay  the 
purchase-money:  or  if  he  has  paid  a  part,  may  recover  back  the  money  thus  paid. 

ERROR  to  the  common  pleas  of  Erie  county. 

The  Burgess  and  Town  Council  of  the  Borough  of  Erie  against 
John  Vincent  and  Martin  Strong.  This  was  an  action  of  debt  to 
recover  the  price  of  a  lot  sold  by  the  plaintiffs  to  the  defendants. 
Plea  payment,  with  leave,  &c. 
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It  appeared  in  evidence  that,  by  virtue  of  an  act  of  assembly,  the 
borough  of  Erie  was  authorised  to  lay  out  certain  water  lots  in  the 
basin,  at  the  town  of  Erie.  After  the  adoption  of  a  plan  by  which 
the  lots  were  laid  out  and  numbered,  they  were  exposed  to  public 
sale,  and  lot  No.  89  was  sold  to  the  defendants  for  4600  dollars. 
One-tenth  part  of  the  purchase-money  was  paid  at  the  time  of  the 
sale.  The  defence  was,  that  after  the  sale,  the  plaintiffs  had  made 
an  alteration  in  the  plan  of  the  lots  by  which  the  value  of  that  sold 
to  the  defendant  was  greatly  lessened,  and  in  consequence  of  which 
they  had  rescinded  the  contract,  and  claimed  to  recover  back  the 
money  paid  upon  it.  The  alteration,  and  the  injurious  effect  of  it 
upon  the  lot  sold  to  the  defendants  were  fully  proved.  And  under 
the  direction  of  the  court  below,  (Shippen,  president,)  the  jury  found 
a  verdict  for  the  defendant,  and  that  four  hundred  and  sixty  dollars 
be  refunded  to  them  by  the  plaintiffs. 

Walker  and  Babbitt,  for  plaintiffs  in  error,  contended  that  no 
vested  right  of  the  defendants  was  changed  by  the  alteration  of  the 
plan;  that  the  injury  to  it  was  ideal  and  speculative;  that  under 
the  plea  of  payment,  the  defendants  were  not  entitled  to  recover 
back  the  money  paid,  and  on  this  point  cited  9  Serg.  fy  Rawle  409, 
422;  10  Serg.  8?  Rawle  55. 

Galbraith,  contra,  on  the  same  point,  cited  17  Serg.  fy  Rawle 
385;  2  Penn.  Rep.  154. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — I  consider  it  a  plain  principle  of  law  and  justice, 
that  if  one  person  contracts  to  convey  real  estate  to  another,  at  a 
future  time,  for  a  certain  price  to  be  paid  for  it,  and  afterwards,  and 
before  the  time  of  the  conveyance,  alters  the  state  of  the  property, 
so  as  materially  to  lessen  its  value,  the  other  party  may  rescind  the 
contract  and  refuse  to  accept  the  deed  and  to  pay  the  purchase- 
money,  or  if  he  has  paid  a  part,  may  recover  back  the  money  thus 
paid.  The  maxim  that  no  one  can  take  advantage  of  his  own  act, 
directly  applies.  I  do  not  speak  of  the  case  where  the  property 
turns  out  differently  from  what  it  appeared  to  be  at  the  time  of  the 
contract,  without  the  subsequent  act  or  default  of  either  party;  there 
justice  may,  in  some  instances,  be  done  by  a  deduction  from  the 
purchase-money  for  the  failure  of  consideration.  But  that  is  very 
different  from  the  case  where  the  parly,  contracting  to  convey  pro- 
perty, himself  voluntarily  diminishes  its  value  in  a  material  degree. 
He  has  then  no  equity  to  compel  the  other  party  to  proceed  with 
the  bargain,  and  accept  a  thing  different  from  that  which  he  con- 
tracted for.  It  is  of  no  importance  in  what  the  alteration  consists, 
provided  it  is  attended  with  serious  and  permanent  loss  to  the  party, 
whether  it  is  a  conveyance  of  a  portion  of  the  land,  or  a  grant  of 
an  easement  or  servitude  out  of  it,  or  a  diminution  of  certain  benefits 
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which  it  at  first  possessed.  It  is  sufficient  that  a  material  loss  is  to 
be  incurred  in  consequence  of  the  voluntary  act  of  the  vendor. 

It  appears  in  the  case  before  us,  that,  by  the  resolutions  and  terms 
of  sale,  the  plaintiffs,  in  June  1836,  sold  to  the  defendants,  and  to 
eleven  other  persons,  respectively,  according  to  a  plan,  certain  ad- 
joining water  lots,  running  340  feet  into  Lake  Erie.  The  defendants 
purchased  No. 89,  the  most  westwardly  lot,except  the  next  adjoining, 
(No.  90,)  which  was  sold  to  Mr  Reed.  The  purchasers  were  to 
have  the  privilege  of  constructing  a  storehouse  wharf,  250  feet  out 
in  the  lake,  200  feet  wide,  with  streets,  to  be  supported  by  a  pier  to 
be  built,  and  approaching  within  400  feet  of  the  canal  basin  pier, 
an  outer  pier  which  had  been  already  erected  by  the  canal  state 
commissioners,  in  order  to  form  a  basin  for  the  state  canal,  which 
was  to  terminate  there.  This  was  not  obligatory  on  the  purchasers, 
but  optional.  It  could  only  be  done  by  an  arrangement  among 
themselves;  but  it  was  required  of  them,  if  they  preferred  to  erect 
it,  to  conform  to  the  plan,  subject  to  the  general  direction  of  the 
burgess  and  council.  By  this  plan,  it  formed  one  continuous  wharf. 

In  January  1837,  the  corporation  altered  their  minds  as  to  the 
expediency  of  the  plan,  and  procured  an  agreement  from  the  pur- 
chasers at  the  different  sales,  (not  signed  by  the  defendants,)  stating 
that  the  rights  of  extension  before  given  might  be  injurious  to  the 
convenient  use  of  the  canal,  and  a  permanent  plan  was  required  to 
obviate  much  inconvenience,  promote  uniformity  and  beauty,  and 
combine  private  interest  with  public  convenience,  and  these  pur- 
chasers agree  to  give  up  the  building  of  a  storehouse  wharf,  on  the 
basin,  250  feet  out,  and  bind  themselves  to  build  a  storehouse  wharf 
adjoining  the  pier  erected  by  the  canal  commissioners,  600  feet  out, 
in  consequence  of  which  the  trade  from  the  canal,  which,  (when 
the  canal  should  be  completed.)  would,  by  the  original  plan,  have 
come  among  the  first  to  the  defendants'  lot,  will  now  seek  the  store- 
house wharf  on  the  basin.  Some  other  privileges  were  added. 
The  defendants,  if  they  were  even  to  agree  to  this  change,  could 
not  have  the  same  advantages  as  the  other  purchasers,  because  the 
canal  commissioners'  pier  does  not  extend  so  far  as  to  front  their 
lot,  No.  89,  but  terminates  with  the  line  of  the  lot  No.  88,  next  to 
them  on  the  east,  extended  out  to  that  point. 

The  defendants  thus,  in  the  first  place,  lose  the  benefits  of  their 
site  by  this  change,  and  the  other  purchasers  obtain  commercial 
advantages  which  they  cannot  have.  Their  lot,  instead  of  being 
more  valuable  for  commercial  purposes  than  most  of  the  other  lots 
sold  at  the  same  time,  and  fetching  a  higher  price,  becomes  far  less 
valuable  than  it  would  h'ave  been  under  the  former  plan,  as  com- 
pared with  the  other  lots.  But  it  is  said  that  this  is  only  a  speculative 
value,  which  the  defendants  were  to  risk;  that  the  intrinsic  value 
is  not  diminished;  that  is  to  say,  the  lot  is  not  shown  to  be  wonh 
less  than  it  was,  by  reason  of  the  change,  but  only  less  than  it  would 
have  been  as  compared  with  others:  that  nothing  was  taken  away 
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from  the  defendants;  they  have  their  lot,  as  sold,  with  all  the 
privileges  belonging  to  it,  and  they  may  yet,  if  they  please,  build 
their  storehouse  \vharf250  feet  out  in  the  basin. 

All  value  is  comparative:  and  it  seems  to  me  that,  if  the  de- 
fendants, by  bidding  a  higher  price  than  most  others  for  the 
advantages  of  situation,  were  authorised  to  expect  a  priority,  the 
vendor  cannot,  in  justice,  take  away  that  priority  at  his  will  and 
pleasure,  to  suit  his  change  of  notions  or  schemes  of  policy.  Suppose 
an  owner  of  ground  on  a.  commercial  site  lays  out  lots  by  a  plan, 
and  sells  them,  and  one  person  purchases  a  corner  lot  at  a  higher 
price  than  the  rest  sells  for,  and  afterwards  the  vendor,  with  the 
consent  of  the  other  purchasers,  changes  the  plan  of  the  buildings, 
so  as  to  make  different  and  better  corner  lots  of  those  which  were 
not  so  before,  to  the  manifest  lessening  of  the  comparative  value 
of  the  original  corner  lot:  this  would  seern  to  me  to  be  the  exercise 
of  a  power  not  consistent  with  the  original  contract,  and  that  en- 
titled the  first  contractor  to  rescind  the  bargain.  The  case  before 
us  is  much  the  same. 

But  I  am  not  satisfied  that  the  defendants'  lot  was  not  intrin- 
sically diminished  in  value.  The  evidence  on  this  head  is  not  very 
satisfactory;  most  of  the  witnesses  speak  of  the  change  of  its 
expected  value.  But  some  say  it  is  far  less  valuable  than  it  was;  that 
its  value  is  materially  impaired ;  and  some, that  it  is  nearly  destroyed; 
that  it  might  be  of  some  value  for  a  ship-yard,  and  that  it  would 
not  be  worth  while  now  to  erect  a  storehouse  upon  it.  Certainly, 
if  its  value  as  a  commercial  site  has  thus  been  materially  affected, 
the  defendants  have  a  right  to  object.  The  purpose  for  which  it 
was  bought  is  defeated,  and  instead  of  giving  a  higher  price  for  this 
lot,  they  ought  to  have  given  much  less  than  for  others,  and,  from 
the  evidence,  I  am  inclined  to  think  much  less  than  they  contracted 
to  give. .  For  though  it  is  very  possible  that,  after  a  lapse  of  years, 
this  lot  may  turn  out  to  be  worth  the  bid,  yet  in  the  meanwhile 
other  lots  will  be  preferred  in  the  market,  and  it  must  wait  the  un- 
certain result  of  futurity.  What  was  before  within  the  range  of 
probable  calculation,  in  a  commercial  point  of  view,  is  now  trans- 
ferred into  the  regions  of  possibility  and  doubt. 

But  there  is  another  point  which  appears  to  me  1o  be  very  im- 
portant. It  is  said  that  the  defendants  are  deprived  of  no  privileges; 
that  they  may  still  erect  the  storehouse  and  wharf  in  the  place 
originally  designated.  Without  considering  whether  an  isolated 
storehouse  and  wharf  would  be  worth  any  body's  while  to  build, 
or  the  increased  expense  to  be  incurred  in  making  and  maintaining 
such  an  erection  by  itself  in  the  basin,  I  am  of  opinion  that  the 
defendants  could  not  now  do  so.  For,  by  the  terms  of  sale  and  plan, 
it  was  to  be  one  wharf  and  pier,  to  be  built  by  the  purchasers,  and 
I  think  they  must  all  have  agreed  to  erect  according  to  the  plan. 
The  plan  did  not  contemplate  isolated  piers  and  storehouses,scattered 
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here  and  there  in  the  basin,  as  each  individual  might  choose,  within 
the  lines  of  his  lot.  "  They  may  erect  a  storehouse  wharf  200  feet 
wide,  and  approaching  to  within  about  400  feet  of  the  present  canal 
basin  pier;  which  wharf  shall  be  sustained  on  the  north  by  a  pier 
of  timber  and  stone." — Art.  2.  Again,  in  Art.  5 :  "It  shall  be 
optional  with  the  purchasers,  whether  they  will  make  the  proposed 
extension  and  wharf;  but  if  they  shall  prefer  so  to  do,  they  shall 
conform  to  the  annexed  plan,  subject  to  the  general  direction  of 
the  burgess  and  council,  and  shall  construct  the  same  of  such  mate- 
rials and  in  such  manner  as  the  said  burgess  and  council  shall 
require."  There  is,  then/to  be  one  wharf  and  pier,  with  streets 
throughout,  to  be  erected  by  the  purchasers — the  whole  of  them — 
not  as  many  as  each  may  choose  respectively.  This  would  not 
have  suited  the  convenience  of  commerce,  or  the  uniformity  of  the 
plan. 

Now,  on  the  prospect  of  erecting  such  wharf  and  pier  by  the 
consent  of  the  purchasers,  the  defendants,  in  purchasing,  had  a  right 
to  calculate,  as  that  which  the  interest  of  all  would  ultimately  bring 
about.  No  one  doubts  but  it  was  considered  a  valuable  privilege  by 
all  the  purchasers.  But  of  the  possibility  of  this  result,  the  plaintiffs 
have  deprived  the  defendants:  for  they  have  obtained  from  the  other 
purchasers  a  relinquishment  of  their  privilege  to  erect  the  wharf 
and  pier,  and  in  lieu  thereof  have  procured  their  agreement  to  ex- 
pend their  money  several  hundred  feet  further  out,  and  to  transfer 
their  business  to  a  site  which  the  defendants  cannot  enjoy,  under 
any  circumstances. 

Judgment  affirmed. 


Miller  against  Oliver. 

The  addition  of  a  basement  story  to  a  frame  house,  finished  so  far  as  to  have 
received  a  family,  is  not  an  erection  or  a  construction  within  the  purview  of  the 
mechanics'  lien  law. 

ERROR  to  the  common  pleas  of  Erie  county. 

Andrew  Oliver  and  Thomas  Oliver  against  Frederick  W.  Miller. 

Scire  facias  sur  mechanics'  lien.  The  work  done  by  the  plain- 
tiffs was  the  raising  of  a  frame  building,  which  had  been  previously 
occupied  by  a  family,  and  building  a  basement  story  of  stone  under 
it.  The  objection  to  the  plaintiffs'  recovery  was,  that  the  work 
done  was  neither  an  erection  nor  construction,  such  as  was  contem- 
plated by  the  act  of  assembly. 

The  court  below  was  of  opinion  that  the  work  was  such  as  was 


Sept.  1839.]  OF  PENNSYLVANIA.  515 

[Miller  v.  Oliver.] 

embraced  by  the  terms  and  spirit  of  the  law,  and  so  instructed  the 
jury,  who  found  for  the  plaintiffs. 

Galbrailh,  for  plaintiff  in  error. 
Babbit,  contra. 

PER  CURIAM. — The  addition  of  a  basement  story  to  a  frame 
house,  finished  so  far  as  to  have  received  a  family,  which  seems  to 
have  been  the  case  here,  is  not  an  erection  or  a  construction  within 
the  purview  of  the  statute.  Here  the  frame  was  lifted  up  in  order 
to  admit  of  the  new  story,  which  shows  that  it  was  not  within  the 
contemplation  of  the  builder  as  a  part  of  the  original  structure, 
but  an  addition  to  a  house  already  occupied,  and  no  part  of  its 
finishing. 

Judgment  reversed. 


The  Commonwealth  against  Patterson. 

The  limitation  to  an  action  against  sureties,  provided  by  the  second  section  of 
the  act  of  the  4th  of  April  1797,  is  not  applicable  to  an  original  administration 
bond  taken  by  the  register,  but  only  to  an  additional  bond  given  by  an  executor 
or  administrator,  by  order  of  the  orphans'  court. 

ERROR  to  a  special  court  of  Indiana  county. 

The  Commonwealth  for  the  use  of  the  commissioners  of  Indiana 
county  against  Jane  Patterson,  Samuel  Hill,  Archibald  Matthews, 
and  Robert  Nixon.  This  was  an  action  of  debt  on  an  administra- 
tion bond,  in  the  penalty  of  2000  dollars,  in  which  the  jury  found 
the  following  special  verdict: 

"  That  administration  was  granted  on  the  estate  of  Thomas  Pat- 
terson, on  the  19th  of  July  1827,  to  Jane  Patterson  and  Samuel 
Hill,  and  that  they,  with  the  other  defendants,  executed  and  deli- 
vered the  bond  on  which  this  action  was  brought.  They  further 
find  that  the  administrators  filed  an  inventory  of  the  personal 
estate  of  the  deceased,  in  the  office  of  the  register  of  Indiana  county, 
on  the  ISth  of  August  1827,  amounting  to  more  than  300  dollars. 
That  the  treasurer  of  Indiana  county  filed  a  transcript  in  the  name 
of  the  county  of  Indiana,  No.  118,  June  term  1827,  against  Thomas 
Patterson.  That  on  that  a  scire  facias  issued  at  the  suit  of  the 
county  of  Indiana  against  Samuel  Hill  and  Jane  Patterson,  admi- 
nistrators of  Thomas  Patterson,  deceased,  No.  48,  of  March  term 
1835,  which  was  put  to  issue,  and  tried  by  a  jury  on  the  2d  of  Oc- 
tober 1835,  and  verdict  and  judgment  of  the  court  for  the  plaintiffs 
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for  117  dollars  77  cents;  a.  fieri  facias  issued  on  this  judgment  to 
December  term  1835,  No.  47,  which  was  returned  nulla  bona,  as 
to  personal  property,  &c.  The  defendants  rest  their  case  on  the 
second  section  of  the  act  of  the  4th  of  April  1797.  The  jury 
find  that  this  suit  was  not  brought  within  seven  years  after  the 
date  of  the  administration  bond  given  in  evidence.  Of  the  law 
on  this  f  riding  the  jury  are  ignorant,  and  refer  the  same  to  the 
court,  and  if  the  court  should  be  of  opinion  that  this  case  does  not 
come  within  the  limitation  in  the  said  act  mentioned  of  seven  years, 
and  is  not  bound  by  that  limitation,  then  they  find  for  the  plaintiffs 
the  sum  of  one  hundred  and  thirty-four  dollars  and  thirty-two  cents, 
with  six  cents  damages  and  six  cents  costs.  But  if  the  court  should 
be  of  opinion  that  the  said  limitation  is  a  bar  to  the  plaintiff's  right 
of  recovery,  then  they  find  for  the  defendants. 

The  court  below  rendered  a  judgment  for  the  defendants. 

Banks,  for  plaintiff  in  error,  cited  3  Smith's  Laws  296;  8  Serg. 
Sf  Rawle  133. 

Forster,  contra,  cited  3  Smith's  Laws  141;  Purd.  Dig.  401. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — In  The  Commonwealth  v.  Bryan,  8  Serg.  4*  Rawle 
132,  the  chief  justice  strongly  inclined  to  think  this  act  of  1797 
was  not  intended  to  be  a  general  statute  of  limitations;  but  in  con- 
sequence of  its  supposed  obscurity,  the  decision  of  the  cause  was 
put  upon  another  point.  Its  obscurity,  however,  is  readily  dissi- 
pated by  considering  its  parts  in  connection  with  its  object.  The 
mischief  recited  in  the  preamble  is,  that  the  legal  representatives, 
creditors,  and  sureties  in  administration  bonds,  were  sometimes  in- 
jured by  the  wasting  of  a  testator's  or  an  intestate's  goods;  and 
the  remedy  provided  was,  a  proceeding  in  the  orphans'  court  to 
compel  the  executor  or  administrator  to  give  special  security  "  by 
such  sufficient  bond  with  sureties,  or  such  further  security"  as  may 
be  deemed  necessary:  "  and  the  said  bonds  shall  be  deemed  and 
considered  in  trust  for  the  benefit  of  all  persons  interested."  Not 
a  word  in  this  about  an  original  administration  bond. 

lu  the  second  section  it  is  provided,  that  "  when  a  return  of 
nitlla  bona  shall  have  been  made  by  the  sheriff  of  the  proper  county 
to  an  execution  against  any  such  executors  or  administrators,  their 
sureties  shall,  on  notice  thereof,  unless  they  can  show  goods  or 
chattels,  lands  and  tenements  in  some  other  county,  which  may  be 
seized  and  taken  in  execution  by  a  test atum  Jieri  facias,  to  satisfy 
the  same,  be  liable  to  pay  the  amount  of  debt  and  costs  therein,  in 
actions  brought  against  them  on  the  said  bonds''  What  bonds? 
Questionless  the  bonds  prescribed  in  the  preceding  section;  for  such 
is  the  literal  meaning  of  the  clause.  Besides,  were  it  applicable 
to  administration  bonds  in  general,  no  action  could,  in  any  case,  be 
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brought  against  a  surety  in  such  a  bond  till  he  had  received  notice 
of  the  administrator's  default — a  measure  never  observed  in  prac- 
tice. 

Then  comes  the  clause  which  peculiarly  involves  the  question: 
"  Provided  such  suit  shall  be  instituted  against  the  sureties  within 
seven  years  after  the  date  of  the  respective  bonds."  Now,  if  the 
words  "  respective  bonds"  do  not  regard  the  bonds  mentioned  be- 
fore, they  are  senseless  and  absurd;  and  the  words  "such  suits" 
clearly  point  to  actions  brought  against  sureties  in  the  bonds  pre- 
scribed in  the  first  section,  and  referred  to  in  the  second,  by  the 
words  "the  said  bonds:"  in  other  words,  the  bonds  given  as  addi- 
tional security  by  order  of  the  orphans'  court.  Thus  it  is  perceived 
in  the  frame  of  the  statute,  that  it  has  regard  exclusively  to  execu- 
tors and  particular  administrators;  and  in  tracing  the  connection  of 
its  parts,  we  find  they  all  point  to  a  single  object — the  remedy  by 
the  proceeding  in  the  orphans'  court,  and  the  effect  of  the  security 
which  is  the  fruit  of  it.  Its  first  section  has  been  supplied  by  the 
twenty-second  of  the  act  of  1832;  but  that  cannot  extend  the  pro- 
viso in  the  second,  should  it  hereafter  be  found  still  to  be  in  force. 
We  profess  to  decide  no  more,  however,  than  that  the  judge  did 
wrong  to  apply  the  limitation  to  an  action  on  the  bond  given  be- 
fore the  register. 

Judgment  reversed,  and  judgment  for  plaintiff. 


Abbott  against  The  Commonwealth. 

The  repeal  of  a  statute  pending  a  proceeding  under  it,  puts  an  end  to  the  fur- 
ther prosecution  of  it,  unless  there  be  a  saving  clause  in  the  repealing  act. 

ERROR  to  the  quarter  sessions  of  Westmoreland  county. 

This  was  an  indictment  against  Thomas  D.  Abbott  for  betting 
on  an  election,  contrary  to  the  act  of  assembly  of  the  24th  of  March 
1817.  On  the  first  of  June  1839,  there  was  judgment  on  demurrer 
against  the  defendant.  On  the  2d  of  July  1839,  the  law  under 
which  the  defendant  was  prosecuted,  was  repealed.  On  the  19th 
of  August  1839,  the  defendant  was  sentenced;  and  the  question 
was,  whether  the  sentence  was  legal.  The  court  below  determined 
it  was. 

Beaver,  for  plaintiff  in  error. 
Foster,  for  defendant  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — A  proceeding  which  is  imperfect  when  a  law  under 
which  it  was  begun  expires,  can  not  be  perfected;  what  is  done 
afterwards  is  void.  Steaver  v.  Immell,  1  Watts  258.  No  proceed- 
ing can  be  pursued  under  a  repealed  statute,  though  begun  before 
the  repeal,  unless  by  a  special  clause  in  the  repealing  act.  4  Yeates 
392;  United  States  v.  Passmore,  4  Dull.  373.  When  an  act  of 
assembly  directed  that  from  and  after  the  passing  of  the  act,  no 
person  shall  be  subject  to  prosecution  by  indictment  for  a  parti- 
cular offence,  at  common  law,  it  was  held  that  it  put  an  end  to  a 
prosecution  for  that  offence,  commenced  and  carried  to  conviction 
before  the  passing  of  the  act,  but  in  which  no  judgment  had  been 
pronounced.  Commonwealth  v.  Duane,  1  Binn.  601.  And  this  is 
the  case,  not  only  where  the  latter  act  expressly  repeals  the  former, 
but  where  its  provisions  are  inconsistent  with  the  former,  though 
there  be  no  annulling  words  or  repealing  clause;  so  every  affirma- 
tive statute  is  a  repeal,  by  implication,  of  a  precedent  one,  so  far  as 
it  is  contrary  thereto,  although  there  be  no  negative  words.  14 
Serg.  4*  Rawle  420,  and  the  authorities  there  cited.  This  was  an, 
indictment  under  the  act  of  the  24th  of  March  1817 — an  act  to 
prevent  the  practice  of  wagering  or  betting  on  elections.  The  in- 
dictment was  found  to  May  sessions  1839,  and  sentence  was  passed 
the  19th  of  August  following,  but  in  the  intermediate  time,  viz.  on 
the  2d  of  July  1839,  the  legislature  passed  the  act  relating  to  elec- 
tions; and  this  act,  it  is  contended,  repeals,  or  is  inconsistent  with 
and  annuls  the  act  on  which  the  indictment  was  found.  If  this  be 
so,  then,  on  the  authorities  cited,  the  court  of  quarter  sessions  had 
no  power  to  pass  sentence,  as  there  is  no  special  clause  which 
excepts  this  proceeding  from  its  operation.  In  the  seventeenth 
section  the  legislature,  after  enumerating  the  acts  which  they  ex- 
pressly repeal,  adds  these  words:  "  And  all  other  laws  which  are 
hereby  altered  or  supplied  by,  or  are  inconsistent  with  this  act,  be 
and  the  same  are  hereby  repealed."  And  the  question  is,  whether 
the  one.hundred  and  fifteenth  section  does  not  alter  and  supply, 
and  is  not  inconsistent  with  the  act  of  the  24th  of  March  1817;  and 
of  this  there  can  be  no  doubt.  It  not  only  alters  the  phraseology 
of  the  act,  but  it  changes  the  punishment  of  the  offence  from  a  "  fine 
in  a  sum  not  exceeding  the  whole  amount  of  the  sum  bet,  nor  less 
than  twenty  dollars,"  to  a  "  fine  of  three  times  the  amount  bet  or 
offered  to  be  bet."  It  makes  the  offer  to  bet  an  offence — a  provi- 
sion not  contained  in  the  original  act.  In  the  one,  the  prosecution 
is  limited  to  six  months;  in  the  other,  it  is  extended  to  one  year. 
The  latter  act,  in  this  particular  is  a  substitute  for  the  former.  It 
can  not  be  pretended  that  a  person  could  now  be  indicted  and  con- 
victed on  the  former  act,  which  would  in  effect  be  holding  that  the 
last  act  was  cumulative  only. 

Judgment  reversed. 
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An  intruder  may  set  up  an  outstanding  equity  in  a  third  person,  to  foil  the 
plaintiff  in  an  ejectment  brought  on  the  legal  title  by  a  trustee. 

Held,  that  a  conveyance  in  trust  for  the  wife  of  a  debtor  who  had  repurchased 
his  freehold  jure  uxoris,  sold  on  an  execution  against  him,  cannot  be  resisted 
under  the  statute  13  Eliz.  by  an  intruder  in  the  character  of  a  creditor;  and  that 
his  remedy  is  levy  and  sale  of  the  particular  estate  on  another  execution. 

In  the  hands  of  a  purchaser  at  sheriff's  sale,  there  can  be  no  merger  of  a 
husband's  freehold  jure  uxoris,  in  a  mortgage  of  her  reversionary  estate  in  the 
fee. 

THIS  writ  of  error  to  the  common  pleas  of  Washington  county 
brought  up  the  record  of  an  action  of  ejectment,  in  which  William 
Wickherham,  trustee  of  Mary  Chess,  was  plaintiff,  and  Cyrus  Hus- 
ton defendant.  The  case  was  thus: 

Adam  Wickerham  died  intestate  and  seised,  inter  alia,  of  the 
land  in  dispute,  leaving  issue,  Mary  the  wife  of  A.  B.  Chess,  Wil- 
liam Wickerham  the  plaintiff,  and  Sarah  intermarried  with  William 
Bailsman.  On  the  8th  of  October  1829,  Chess,  in  right  of  his  wife, 
elected  to  take  this  part  of  the  estate  as  her  property,  at  a  valuation 
in  the  orphans'  court;  and  it  was  decreed  to  him  the  21st  of  No- 
vember 1830.  On  the  16th  of  June  1832,  Huston,  the  defendant, 
having  recovered  judgment  against  him  for  705  dollars,  levied  in 
execution,  and  sold  to  Michael  Millar, for  1200  dollars,  the  freehold 
of  which  he  was  seised  in  ripht  of  his  wife;  and  Millar,  having 
received  the  sheriff's  deed  for  it,  conveyed  the  same  estate,  on  the 
22d  of  February  1833,  to  the  plaintiff  in  trust  for  his  sister  Mary, 
who  owned  the  reversion  of  the  fee. 

The  defendant  below  was  shown  to  be  in  possession;  but  under 
what  title,  as  he.  showed  none,  did  not  appear.  He  offered  to  prove 
that  he  purchased  the  land  at  the  plaintiff's  solicitation,  but  the 
offer  was  overruled  and  abandoned.  He  then  offered,  as  it  is 
expressed  in  the  bill  of  exceptions,  "the  following  chain  of  title:" 
First,  the  record  of  a  judgment  against  Chess,  at  the  suit  of  William 
Johnson,  for  600  dollars,  rendered  on  the  2d  of  February  1831 
Secondly,  an  arrangement  between  Johnson  and  Millar,  pursuant 
to  which,  satisfaction  of  Johnson's  judgment  was  entered,  on  con- 
dition that  Millar,  when  reimbursed  the  purchase-money  he  was  to 
pay  to  the  sheriff,  would  reinstate  Chess  in  the  ownership  and 
possession  of  the  property.  Thirdly,  for  the  residue  of  that  pur- 
chase-money, deducting  Johnson's  judgment,  a  mortgage  by  Chess 
and  his  wife,  of  her  reversionary  interest  in  the  fee,  which  was 
subsequently  paid.  And,  lastly,  notice  of  the  arrangement  by  the 
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plaintiff.     These  were  rejected  and  made  subjects  of  exception. 
The  defendant  then  offered  the  mortgages  separately,  to  show  "  that 
the  life  estate  of  Millar  was  merged  by  the  acceptance  of  the  mort- 
gage in  fee.'* 
Errors  assigned : 

1.  In  rejecting  the  evidence  offered  as -contained  in  the  first  bill 
of  exceptions,  because  it  would  have  proved  a  contract  executed 
on  the  part  of  Chess  and  Millar;  under  which  Chess  became  a  pur- 
chaser, in  equity,  of  the  estate  acquired  by  Millar  as  the  sheriff's 
vendee. 

2.  The  judgment  of  Johnson  was  clearly  a  lien,  if  not  on  the 
land  after  the  sale,  at  least  on  the  fund  arising  from  it;  and  Millar 
could  not  have  acquired  a  title  as  sheriff's  vendee,  until  he  had  paid 
the  amount  of  his  bid. 

3.  Millar,  having  received  an  acknowledgment  of  satisfaction 
from  Johnson,  of  his  judgment  for  600  dollars,  previous  to  the  ac- 
knowledgment of  the  sheriff's  deed,  on  condition  of  reconveying 
to  Chess  upon  payment  of  his  advances,  would,  in  equity,  after  the 
acknowledgment  of  the  deed,  be  merely  a  trustee  for  Chess,  liable 
to  reconvey  to  Chess  on  receiving  the  balance  due. 

4.  The  mortgage  of  Chess  and  his  wife,  in  pursuance  of  the  con- 
tract of  Johnson  as  the  agent  of  Chess,  and  the  subsequent  payment 
of  it,  was  not  only  a  fulfilment  of  all  obligation  on  the  part  of  Chess, 
but  was  a  complete  extinguishment  of  the  title  in  Millar  as  the 
sheriff's  vendee. 

5.  The  plaintiff  claiming  under  a  title  derived  from  Millar  at  a 
subsequent  period,  would  not  have  been  entitled  to  recover,  if  the 
evidence  had  been  admitted. 

6.  It  was  error  to  reject  the  evidence  offered,  because,  if  admitted, 
it  would  have  proved  a  fraud  on  the  part  of  the  plaintiff,  and  Millar 
against  Chess  and  those  claiming  under  him,  sufficient  in  equity  to 
have  vitiated  their  title. 

7.  Admitting  the  right  of  Millar  to  convey  to  the  plaintiff,  the 
court  still  erred  in  rejecting  the  evidence  as  offered  in  the  second 
bill  of  exceptions,  because  Chess,  owning  an  estate  for  life  in  one- 
third  of  the  premises,  and  an  estate  in  fee  for  the  remainder,  he 
having  paid  the  distributive  shares  of  Sarah  Bailsman  and  William 
Wickerham,  Millar  accepting  a  mortgage  in  fee  of  the  whole  of 
the  premises,  merged  the  life  estate  of  Chess;  and  the  deed  under 
which  the  plaintiff  claims  purporting  to  convey  only  the  life  estate 
of  Chess,  plaintiff  could  take  nothing  by  the  conveyance. 

8.  Admitting  that  the  life  estate  was  not  merged,  the  verdict  and 
judgment  are  erroneous:  because  they  find  the  whole  premises  for 
plaintiff,  contrary  to  the  title  which  he  himself  exhibits,  to  wit:  a 
conveyance  from  Millar  of  the  life  estate  of  Chess,  Millar  then  re- 
taining, or  those  claiming  under  him,  an  estate  in  fee  for  two-thirds 
of  the  property  in  dispute. 
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•fllden,  for  plaintiff  in  error. 
Biddle,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — For  aught  that  appears,  the  defendant  below 
stands  on  the  record  in  the  character  of  an  intruder.  He  gave  no 
evidence  of  title  in  himself — at  least  none  appears  "in  our  paper 
book — and  the  effort  he  made  to  defend  himself,  was  directed 
against  the  title  of  his  assailant.  The  rejection  of  the  evidence 
offered  for  that  purpose,  is  the  only  thing  to  which  he  took  excep- 
tion, and  it  is,  consequently,  the  only  thing  he  can  assign  for  error 
here.  At  common  law,  a  writ  of  error  lay  not  for  error  in  law, 
which  appeared  not  on  the  record;  and,  therefore,  an  allegation,  ore 
tenus,ofa.  thing  overruled, could  formerly  not  have  been  assigned, 
because  it  could  not  have  appeared  on  the  nisi  prius  roll.  To 
cure  this  defect  of  remedy,  the  statute  Westm.  2,  authorised  the 
proceedings  at  nisi  prius,  or  so  much  6f  them  as  the  party  desired, 
to  be  made  part  of  the  record  by  bill  of  exceptions;  but  nothing  is 
better  settled  than  that  such  a  bill  removes  not  the  merits  of  the 
cause,  or  any  thing  more  than  the  isolated  point  specifically  stated 
in  it.  In  assigning  error  on  a  bill  of  exceptions,  therefore,  the  party 
cannot  allege  that  the  verdict  ought  to  have  been  for  him;  he  must 
put  his  finger  on  some  specific  act  of  omission  or  commission  by 
the  court — omitted  contrary  to  his  request,  or  committed  positively 
to  his  prejudice.  I  mention  this,  because  the  merits  of  the  case 
have  been  argued  pretty  much  at  large,  and,  perhaps,  on  an  as- 
sumption of  particular  facts  that  were  not  attempted  to  be  proved. 
Thus  it  has  been  alleged  that  the  verdict  is  wrong,  for  having  found 
all  the  land  for  the  plaintiff,  because,  as  it  is  said,  the  levy  and  sale 
of  Chess's  interest  passed  two-thirds  of  the  fee  to  the  sheriff's 
vendee  which  were  not  included  in  his  conveyance  to  the  plaintiff. 
If  that  were  so,  and  I  pretend  not  to  say  it  is  not,  the  judge  ought 
to  have  been  required  to  make  it  a  subject  of  special  direction;  and 
his  omission  might  then  have  been  corrected  on  writ  of  error, 
which  lies  not,  however,  to  the  finding  of  a  jury. 

The  defence  attempted  to  be  sustained  by  the  rejected  evidence, 
seems  to  have  been,  that  the  reimbursement  of  his  purchase-money 
made  Millar  a  trustee  for  Chess,  from  whom  it  moved,  that  chan- 
cery would  compel  him  to  reconvey;  and,  consequently,  that  there 
was  an  outstanding  title  in  Chess,  of  which  the  defendant  might 
avail  himself. 

But  taking  payment  of  purchase-money  without  delivery  of  pos- 
session, to  be  such  part  performance  of  an  unwritten  agreement 
as  takes  it  out  of  the  statute  of  frauds,  and  that  Chess  had  re- 
acquired  the  beneficial  interest,  what  has  an  intruder  to  do  with  an 
outstanding  equity  in  a  third  person?  The  sheriff's  deed  undoubt- 
edly clothed  Millar  with  the  legal  title  which  is  sufficient  to  found 
a  recovery  against  a  wrongdoer;  and  this  title  passed  by  his  con- 
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veyance  to  the  plaintiff  as  a  trustee.  Assuming  that  Millar  became 
a  trustee  for  Chess,  he,  nevertheless,  retained  the  legal  title;  and 
nothing  is  clearer  than  that  it  passes  by  a  trustee's  conveyance  even 
in  open  derogation  of  the  trust,  the  remedy  being  in  chancery, 
which  declares  the  grantee,  when  he  has  taken  with  notice  or 
without  valuable  consideration,  to  be  a  trustee  in  the  grantor's 
stead;  and  it  is  a  familiar  principle  that,  when  he  is  an  innocent 
purchaser,  he  takes  the  estate  discharged.  But  the  title  passes  at 
law,  which  does  not  even  recognize  the  existence  of  such  a  thing 
as  a  trust,  and  it  is  just  as  available  in  an  action  at  law  as  if  the 
grantee  were  the  beneficial  owner.  For  the  same  reason,  the  legal 
estate  may  pass  by  the  trustee's  will,  or  descend  to  his  heir.  These 
principles  are  so  trite,  that  it  looks  like  affectation  to  quote  an 
authority  for  them;  but  they  are  to  be  found  in  Willis  on  Trustees 
84;  10  L.  L.  84;  1  Madd.  Cha.  455;  2  Fonb.  b.  2,  ch.  6,  sect.  1, 
note/  Now  by  force  of  Millar's  conveyance,  the  plaintiff  cer- 
tainly holds  the  legal  title  in  trust,  either  for  Chess  or  for  his  wife, 
and  it  is  immaterial  which.  This  ejectment  is  brought  on  the 
legal  title;  and  whether  for  the  one  or  the  other,  is  a  question 
which  concerns  not  the  defendant  who  has  no  claim  to  quiet  enjoy- 
ment till  the  parties  beneficially  interested  have  settled  the  question 
of  right  between  themselves.  The  trustee  is  answerable  for  the 
profits  in  the  meantime;  and  his  legal  title  would  be  worthless  did 
it  not  suffice  to  put  him  in  possession  of  them. 

If  Chess  is  to  be  taken  for  the  equitable  owner,  the  legal  title  of 
Millar,  which  I  have  said  is  an  effective  one  for  a  recovery  at  law, 
nevertheless  passed  to  the  plaintiff;  and  it  has  never,  till  very 
lately,  been  doubted  that  an  intruder  cannot  set  up  an  outstanding 
equity  in  the  person  for  whose  benefit  the  title  is  attempted  to  be 
enforced.  If  authority  were  wanted  for  a  principle  so  plain,  it 
might  be  had  in  Parker  v.  Lee,  in  the  fifth  volume  of  Wh.arton's 
Reports.  If  Millar  then  might  have  maintained  an  ejectment,  why 
may  not  the  plaintiff  his  grantee?  As  already  shown,  the  convey- 
ance of  a  trustee  is  not  void,  but  passes  the  legal  estate,  and  substi- 
tutes the  grantee  as  trustee  in  the  grantor's  stead. 

But  it  does  not  follow  conclusively  that  because  Chess  reim- 
bursed the  sheriff's  vendee,  the  trust  created  by  it,  resulted  to  him- 
self. Even  had  Millar  conveyed  to  him,  he  might  have  executed 
a  declaration  of  trust  in  favour  of  his  wife;  and  his  assent  to  Mil- 
lar's conveyance  to  a  third  person  on  the  same  trusts,  would  neces- 
sarily have  the  same  effect.  Such  a  declaration  by  one  indebted, 
would  indeed  be  void  as  to  creditors;  but  it  would  be  valid  as  to 
every  one  else,  and  consequently  as  to  a  wrong-doer.  The  defen- 
dant, however,  claims  to  be  considered  as  if  he  stood  in  the  place 
of  Chess;  but  for  what  reason  I  am  at  a  loss  to  discover.  No  con- 
veyance from  Chess  or  privity  of  estate  with  him,  was  offered  to 
be  shown;  and  it  is  doubtful  whether  the  defendant  and  he  stand 
even  in  the  relation  of  debtor  and  creditor:  for  if,  as  it  is  alleged, 
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Johnson's  judgment  were  paid  by  Chess  and  not  by  Millar,  the 
amount  of  Millar's  bid,  coming  as  it  then  would  to  the  defendant's 
judgment,  was  more  than  sufficient  to  satisfy  it.  If  that  were  so,  it 
was  the  defendant's  business  to  rule  the  money  into  court  and  have 
it  applied.  But  even  if  a  part  of  his  judgment  remained  unpaid,  and 
Millar's  conveyance  were  void  as  against  it,  by  the  13  Eliz  ,  the 
defendant's  legitimate  recourse  to  the  estate  reacquired,  was  by 
levy  and  sale.  Had  he  purchased  it  in,  he  might  have  set  up  the 
statute  against  Millar's  conveyance,  and  perhaps  have  protected 
his  possession  by  that  means.  But  a  judgment  creditor  gains  no 
estate  in  his  debtor's  land  by  intrusion.  He  has  merely  a  right  to 
sell  it  by  execution;  and  for  want  of  having  become  the  sheriff's 
vendee,  the  defendant  is  not  at  liberty  to  insist  that  the  plaintiff's 
conveyance  is  void. 

The  matter  contained  in  the  second  bill  of  exceptions,  was  offered 
to  show  that  Millar's  purchase  of  the  husband's  freehold  in  right  of 
his  wife,  was  merged  in  the  mortgage  subsequently  executed  to 
him,  of  her  reversionary  estate  in  the  fee.  What  effect  that  might 
be  supposed  to  have  on  the  plaintiff's  title,  I  cannot  discern.  Had 
Millar  procured  the  entire  fee  simple,  he  would  not  have  been  the 
less  competent  to  convey  it  or  a  part  of  it.  The  argument  on  this 
part  of  the  case,  however,  has  very  properly  not  been  pressed;  for 
it  would  be  impossible  to  maintain  it.  We  have  heard  of  the  merger 
of  a  mortgage  in  the  title,  but  never  before  of  the  merger  of  the 
title  in  a  mortgage.  In  the  case  of  a  mortgage,  merger  is  produci- 
ble only  by  joining  the  ownership  of  it  to  the  ownership  of  the 
equity  of  redemption;  and  then  it  is  the  incumbrance  which  be- 
comes extinct,  not  the  title.  But  it  is  produced,  by  this  or  any 
other  means,  in  no  case  in  which  it  is  the  interest  arid  intent  of  the 
incumbrancer  to  keep  the  incnmbrance  afoot.  Dougherty  v.  Jack, 
5  Watts  457;  Forbes  v.  Dougherty,  18  Ves.  3S5;  and  Helmbold  v. 
Man,  4  Whart.  42.  In  the  first  place,  then,  there  was  no  union  of 
the  mortgage,  or  of  the  freehold  jure  uxoris,  with  the  equity  of 
redemption;  for  Mrs  Chess  had  not  parted  with  it,  and  for  that 
reason  alone  merger  was  impossible.  But  to  have  merged  the 
freehold  which  Millar  had  bought  at  sheriff's  sale,  would  have 
subjected  him,  whenever  the  mortgagors  happened  to  redeem,  to 
the  certain  loss  of  what  he  was  to  pay  for  it — a  loss  lie  never  in- 
tended to  incur — and  on  a  question  of  merger,  intention  is  decisive. 
It  was  doubtless  a  notion  that  the  mortgaged  estate  when  redeemed, 
drew  back  with  it,  by  accumulation,  the  purchased  freehold  of  Mil- 
lar, which  induced  the  counsel  to  broach  the  doctrine  of  merger  as 
available.  How  unjust  it  would  be  to  despoil  him  of  his  property 
by  its  supposed  cohesion  with  a  security  given  for  his  benefit,  it  is 
unnecessary  to  say.  Even  if  there  could  he  such  a  thing,  the  enor- 
mity of  it  would  raise  a  decisive  presumption  of  intention  adverse 
to  it.  The  matters  contained  in  the  bills  of  exceptions,  therefore, 
were  properly  excluded. 

Judgment  affirmed. 
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Grayson  against  Bannon. 

A  deposition  written  by  the  agent  of  the  party  or  his  wife,  not  in  the  presence 
of  the  justice,  and  afterwards  sworn  to,  cannot  be  read  in  evidence. 

An  agent  is  a  competent  witness  to  prove  the  existence,  loss,  and  contents  of 
a  written  power  to  himself;  and  there  is  no  distinction  between  such  testimony 
when  offered  to  prove  an  authority  respecting  land  and  other  cases. 

ERROR  to  the  common  pleas  of  Beaver  county. 

Mary  Grayson  against  John  Bannon  and  Jeremiah  Bannon. 
This  was  an  action  of  ejectment  for  two  hundred  acres  of  land;  in 
which  each  party  claimed  under  a  treasurer's  sale  for  taxes.  The 
sale  to  the  plaintiff  was  for  the  taxes  of  1 8 1 5, 1 S 1 6 . 1 8 1 7,  and  1818, 
and  the  deed  was  dated  the  30th  of  August  1S20.  The  sale  to  the 
defendants  was  for  the  taxes  of  1819  and  1*20,  and  the  deed  to 
them  dated  the  27th  of  August  1822,  in  which  the  land  was  de- 
scribed as  u  Lot  No.  5,  in  North  Beaver  township  of  two  hundred 
acres." 

The  plaintiff  offered  in  evidence  the  deposition  of  William  Craig- 
head,  which,  it  appeared,  had  been  written  by  John  Moore,  the 
agent  of  the  plaintiff,  or  his  wife,  and  afterwards  sworn  to  before 
the  justice.  The  defendants  objected  to  the  reading  of  the  deposi- 
tion, and  it  was  rejected  by  the  court.  The  plaintiff  excepted. 

The  plaintiff's  counsel  then  offered  to  prove  by  John  Moore  that 
he  in  the  year  1826,  had  a  written  power  of  attorney,  executed  by 
Mary  Grayson,  his  sister-in-law,  authorising  him  to  make  a  com- 
promise in  relation  to  the  land  in  dispute;  that  in  pursuance  of  the 
power  of  attorney  he  entered  into  contract  under  seal,  with  John 
Bannon,  in  the  presence  and  with  the  consent  of  Jeremiah  Bannon, 
the  person  to  whom  the  treasurer's  deed  had  been  made. 

The  defendants'  counsel  objected  to  the  testimony  on  the  ground 
that  the  attorney  in  fact  is  incompetent  to  prove  the  existence  of  a 
written  power  to  himself.  The  court  sustained  the  objection,  and 
thereupon  the  counsel  excepted  to  the  opinion  of  the  court. 

John  Moore  further  testified,  on  the  part  of  the  plaintiff,  that,  in 
the  year  1823,  Arthur  Chenowith  was  in  Carlisle:  and  in  his,  wit- 
ness's, presence  told  Mary  Grayson  that  her  tract  of  land  was  sold 
for  taxes;  heard  her  request  Chenowith,  when  he  returned,  to  make 
such  arrangement  with  the  purchaser  as  would  secure  the  land.  In 
the  year  1826  witness  called  at  the  house  of  John  Bannon,  who 
then  resided  on  the  land,  told  him  his,  witness's,  business,  and  re- 
quested him  to  meet  witness  at  Mr  Chenowith's  in  Newcastle,  who 
had  then  been  agent.  Bannon  said  he  would  do  so,  and  accord- 
ingly met  him  (witness)  at  Chenowith's,  agreeably  to  appointment. 
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Mr  Chenowith  said  to  Bannon,  "  Here  is  Mr  Moore,  the  agent  of 
Miss  Grayson,  to  fulfil  the  agreement  I  made  with  you;"  stated  the 
agreement  to  be  that  he  (Bannon)  was  to  go  on  and  improve  the 
property  for  Mary  Grayson,  and  that  she  was  to  pay  for  the  im- 
provements, and,  if  they  could  not  agree,  then  it  was  to  be  left  to 
three  disinterested  men  to  say  what  the  improvements  were  worth, 
and  he,  John  Bannon,  was  to  live  on  the  land  as  her  tenant.  John 
Bannon  did  not  object  to  the  statement,  and  Jeremiah  Bannon  was 
present  and  heard  the  conversation. 

The  plaintiff's  counsel  offered  to  prove,  in  addition  to  the  testi- 
mony given  by  the  witness  Moore,  that,  at  the  time  spoken  of  by 
him,  the  value  of  improvements  made  by  Bannon  was  ascertained 
and  agreed  upon  by  Bannon  and  Chenowith,  in  the  presence  of  the 
witness;  that  the  said  value  was  one  hundred  dollars,  which  the 
witness,  acting  as  agent  of  the  plaintiff,  paid  to  Bannon  in  the  pre- 
sence of  his  brother  Jeremiah  and  Mr  Chenowith;  that  this  was 
done  before  the  written  contract  was  executed  which  contained 
the  terms  of  this  agreement,  and  the  money  was  paid  after  it  was 
reduced  to  writing,  but  immediately  before  its  execution.  This 
testimony,  so  offered  by  the  plaintiff's  counsel,  was  objected  to  by 
the  defendants'  counsel  on  the  ground  that,  by  the  testimony,  there 
appeared  to  be  a  written  agreement,  which  was  better  evidence. 
The  objection  was  sustained  by  the  court,  and  the  evidence  rejected, 
to  which  opinion  of  the  court  the  plaintiff's  counsel  excepted,  and 
requested  the  said  court  to  put  their  seals  to  these  exceptions.  In 
connection  with  the  above  and  foregoing  evidence,  the  plaintiff's 
counsel  now  offered  the  written  contract,  dated  the  15th  day  of 
April  1826,  under  the  hands  and  seals  of  the  defendants,  John 
Bannon  and  John  Moore,  the  agent  of  Mary  Grayson,  as  the  con 
tract  of  John  Bannon  with  John  Moore  for  Mary  Grayson;  and 
ottered  to  prove  the  execution  thereof.  To  this  evidence  the  de- 
fendants' counsel  objected,  which  objection  was  sustained  by  the 
court  and  the  evidence  rejected,  to  which  opinion  of  the  court  the 
plaintiff's  counsel  also  excepted,  and  requested  the  court  to  put  their 
seals  to  the  same. 

The  counsel  for  plaintiff  requested  the  court  to  charge  the  jury 
that  the  treasurer's  deed,  which  the  defendants  claim,  is  void,  by 
reason  of  the  vagueness  in  the  description  of  the  land  sold  for  taxes; 
and  that  the  deed  aforesaid  does  not  identify  the  land  in  controversy. 
In  answer  to  which  point,  made  by  tho  plaintiff's  counsel,  the  court 
charged  the  jury  as  follows:  "The  identity  of  the  land  described  in 
the  deed  is  generally  a  question  of  fact  for  the  jury.  There  may 
be  cases  in  which  the  description  is  so  v;igue  and  so  uncertain  that 
it  would  be  the  duty  of  the  court  to  direct  the  jury,  HS  a  question 
of  law,  that  the  description  was  so  vague  and  so  uncertain  th;it  it 
did  not  identify  the  land  in  controversy.  I.i  this  c.ise  the  deed  is 
for  lot  No.  5  in  Nortli  Heaver  township,  containing  *00  acres,  jis-i 
sessed  with  taxes,  and  sold  in  the  name  of  Grayson's  heirs.  The 
vm. — 2  u 
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testimony  given  by  the  plaintiff,  and  the  declaration  of  Arthur  Che- 
nowith,  the  agent  of  the  plaintiff,  connected  with  the  description  of 
the  land  in  the  deed,  is,  if  believed  by  the  jury  sufficient  to  identify 
the  tract  to  be  the  same,  claimed  by  the  plaintiff."  To  this  opinion 
delivered  by  the  court  to  the  jury  the  plaintiff's  counsel  also  ex- 
cepted. 

The  errors  assigned  were  to  the  opinion  of  the  court,  as  stated  in 
each  of  the  bills  of  exception,  and  in  their  charge  to  the  jury. 

Dunlap  and  Forward,  for  plaintiff  in  error,  as  to  the  admissibi- 
Jity  of  an  agent  to  prove  his  own  power,  cited  1  Ycales  23,38,  200, 
502;  2  Dull  246,  300;  10  Serg.  &  Kaivle  252:  2  Whurt.  340;  7 
Watts  524;  2  Johns.  Cas.  4SS;  11  Pick.  400;  3  Walls  120. 

•flgnew,  contra,  on  the  same  point,  cited  2  Dall.  442;  2  Yeales 
89;  12  Mass.  Rep.  237. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  material  question  in  this  case  is,  whether 
Moore  was  admissible  as  a  witness  for  the  plaintiff,  to  prove  the 
existence  of  a  written  power  of  attorney  executed  by  the  plaintiff, 
authorising  him  to  make  a  compromise  in  relation  to  the  land  in 
dispute;  that  in  pursuance  of  the  power  he  entered  into  a  contract 
under  seal  with  John  Bannon,  in  the  presence  and  with  the  consent 
of  Jeremiah  Bannon,  the  person  to  whom  a  treasurer's  deed  had 
been  made.  The  defendant  objected  to  this  testimony,  on  the 
ground  that  the  attorney  in  fact  is  incompetent  to  prove  the  exist- 
ence of  a  written  power  to  himself,  and  the  court  below  rejected 
the  testimony.  It  is  understood  also,  that  the  facts  of  the  loss  of 
the  power  of  attorney,  and  of  diligent  search  for  it,  were  embraced 
in  the  offer  of  the  evidence,  though  not  specifically  stated  in  the 
record. 

It  must  be  confessed  that,  in  our  own  reports,  there  is  an  extra- 
ordinary conflict  among  the  early  authorities  on  this  point,  which 
seem  to  have  left  it  in  an  unsettled  state.  In  Miller  v.  Hayman, 
1  Yeales  23,  it  is  said  by  the  court,  that  nothing  is  more  frequent 
than  persons  buying  lands,  ships,  and  other  property,  through  the 
medium  of  their  friends.  They,  in  many  instances,  do  not  wish  to 
appear  openly  as  bidders  at  public  outcry.  It  would  materially 
affect  all  such  transactions,  if  the  power  or  authority  to  purchase 
could  not  be  proved  by  the  agent  or  factor  bidding.  But  the  rule 
now  laid  down  is  not  intended  as  a  general  one.  In  this  case  J. 
Hubly,  Esq.,  was  sworn  as  a  witness  for  the  plaintiff,  who,  as 
sheriff,  sued  the  defendant  for  the  price  of  a  house  and  four  lots  of 
ground  purchased  by  him  at  public  sale.  And  the  case  of  Cun- 
ningham v.  Gait,  which  was  supposed  to  have  decided  the  contrary, 
appeared  on  examination  to  have  turned  on  another  point;  namely, 
that  the  witness  was  interested  to  prove  he  was  appointed  agent  to 
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receive  moneys  due  to  him  by  the  Presbyterian  congregation  of 
Pequea.  The  case  of  Stewart  v.  Richardson,  2  Yeates  89,  is  to  the 
same  effect  with  that  of  Miller  v.  Hayman. 

In  Meredith  v.  Macoss,  1  Yeates  200,  the  suit  was  by  a  lessee 
from  the  owner  against  the  defendant,  who  claimed,  under  a  pre- 
vious agreement,  to  lease  to  him  for  several  years,  made  by  the 
sister  of  the  owner.  The  defendant  offered  the  sister  to  prove  her 
authority  to  rent  the  land,  but  she  was  rejected.  The  court  say 
that  her  power  must  be  proved  by  other  testimony.  If  there  was 
a  written  power  of  attorney,  it  ought  to  be  produced  to  be  judged 
of.  If  it  did  not  exist,  but  is  burnt,  lost,  or  mislaid,  she  may  be 
examined  to  that  point;  but  the  contents  must  be  proved  by  other 
witnesses,  or  a  copy.  Here  it  is  admitted  that  the  agent  is  a  wit- 
ness lo  prove  the  existence  and  loss  of  the  power,  but  is  declared 
to  be  inadmissible  to  prove  its  contents. 

The  next  case  is  that  of  Plurnstead  v,  Rudebaugh,  1  Yeates  503, 
which  throws  some  doubt  over  the  nature  of  the  decision  just  men- 
tioned; for  the  declarations  of  the  agent  being  offered  to  show  his 
agency,  the  court  rejected  them,  saying  this  very  point  was  fully 
argued  and  determined  in  bank  in  the  same  manner  in  Meredith  v. 
Macoss. 

In  Nicholson  v.  Mifflin,  2  Dall.  246,  and  2  Yeates  38,  Bonsall, 
a  scrivener,  was  offered  to  prove  that  the  defendant  had  given  a 
written  authority  to  him  to  dispose  of  the  premises,  which  had  been 
mislaid.  The  court  held,  that  the  agent  was  not  a  competent  wit- 
ness to  prove  his  own  authority  for  the  sale  of  lands  in  this  way. 
The  contents  of  the  writing  must  be  proved  by  other  witnesses. 

Livingston  v.  Swan  wick,  2  Dall.  200,  was  a  suit  to  recover  the 
difference  in  a  stock  contract,  and  the  plaintiff,  having  shown  a 
contract  signed  by  J.  Anderson,  offered  Anderson  as  a  witness  to 
prove  he  had  received  a  verbal  authority  from  the  defendant  to 
make  the  contract.  The  defendant  objected  that  Anderson  was 
not  a  competent  witness  to  prove  his  own  authority.  Per  Cnriam. 
— The  witness  is  competent  to  prove  every  part  of  the  transaction. 
He  is  not  interested  in  the  event  of  the  suit,  nor  can  the  verdict  in 
this  case  be  given  in  evidence  on  the  trial  of  the  action  for  his 
commissions.  He  was  a  known  established  broker,  and,  unless  he 
were  admitted  to  give  evidence  of  his  instructions,  (which  were 
orfrl  in  this  case,  and  are  equally  so  in  similar  cases,)  it  would  be 
impracticable  to  ascertain  the  facts. 

In  later  times,  the  subject  again  occurred  in  M'Gnnnagle  v. 
Thornton,  10  Serg.  Sf  Rnwle  152,  and  there  Mr.  Justice  Duncan, 
delivering  the  opinion  of  the  court,  says:  "J.  Darragh,  the  agent, 
was  a  competent  witness  to  prove  his  own  authority  to  let  for  one 
year,  notwithstanding  some  loose  dicta  to  the  contrary  at  nisi  prius. 
It  is  the  constant  practice  to  admit  agents  to  be  witnesses  for  their 
principals,  and  every  person  is  an  agent,  within  the  meaning  of  the 
rule,  who  makes  a  contract  for  another."  1  Phill.  Ev.  99;  2  Dull. 
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200.  Nor  can  it  mako  any  difference  that  it  was.  a  contract  for 
land.  It  is  not  here  a  sale  of  land,  but  a  lease,  which  is  good, 
though  by  parol,  by  the  very  letter  of  the  statute  of  frauds.  But 
our  statute  does  not  make  the  agreement  void:  it  restricts  its  ope- 
ration as  to  the  acquisition  of  an  interest  in  the  land.  No  title  in 
fee-simple  can  be  derived  under  it,  and  that  was  the  principle  of 
the  decision  in  Nicholson  v  Mifflin,  2  Dull.  246.  But  an  action 
will  lie  to  recover  damages  for  the  non-performance,  and  parol  evi- 
dence will  be  admitted  of  such  agreement;  4  Dull.  152;  and  that 
although  the  agreement  was  only  with  an  attorney,  who  had  but  a 
parol  authority.  In  the  case  of  Wood  v.  Galbraith,  and  Turnbull  v. 
Vance,  Gen.  Armstrong  was  admitted  a  witness  to  prove  by  parol 
his  general  agency  for  the  late  proprietaries. 

And  in  M'Dowell  v.  Simpson,  3  Walts  129,  Mr  Brackenridge 
was  held  competent,  in  an  ejectment,  to  prove  that  he  had,  as  an 
agent  of  the  plaintiff,  given  a  lease  to  the  defendant.  Mr.  Justice 
Kennedy  says:  "  The  general  rule  seems  to  be  in  favour  of  the 
competency  of  the  agent,  unless  in  cases  where  the  principal  is  sued 
on  account  of  the  negligence  of  the  agent.  There  he  is  interested; 
because  the  judgment  against  the  defendant  would  be  evidence  in 
a  suit  by  defendant  against  the  witness.  Having  no  interest  in  the 
event  of  the  suit,  why  should  he  not  be  competent  to  establish,  by 
his  own  testimony,  his  authority  as  agent?" 

The  weight  of  authority,  therefore,  especially  in  modern  times, 
is  in  favour  of  the  competency  of  the  agent  as  a  witness  for  his 
principal,  in  a  suit  brought  by  the  principal  against  a  third  person; 
and  I  can  perceive  no  reason  for  making  a  distinction  between  his 
competency  to  prove  the  existence  and  loss  of  a  written  power,  and 
to  prove  its  contents.  Where  the  written  instrument  had  been  at- 
tested by  witnesses,  it  would  be  necessary  to  call  one  of  them,  or 
if  dead,  or  out  of  the  jurisdiction  of  the  court,  to  prove  the  hand- 
writing. But  where  the  instrument  was  not  attested,  it  may  be 
proved  by  any  one  acquainted  with  the  handwriting,  or  the  fact  of 
execution:  and  if  the  witness  offered  is  not  interested  in  the  event 
of  the  cause,  nor  disqualified  by  an  infamous  sentence,  there  is  no 
principle  upon  which  he  can  be  rejected.  A  mere  interest  in  the 
question,  arising  from  the  prejudice  of  the  agent  in  favour  of  the 
authority  under  which  he  had  acted,  or  from  his  commissions,  goes 
to  his  credibility  only,  and  not  to  his  competency;  and  though  evi- 
dence of  the  contents  by  a  copy,  or  by  the  remembrance  of  oihers, 
would  be  more  satisfactory  to  a  court  and  jury,  yet  that  is  not  a 
reason  for  rejecting  the  evidence  in  that  case,  more  than  in  the 
numerous  cases  that  daily  occur,  where  testimony  goes  to  the  jury, 
to  be  estimated  for  what  it  is  worth. 

Nor  can  I  see  any  reason  for  drawing  a  distinction  between  such 
testimony,  when  offered  to  prove  an  authority  respecting  land  and 
other  cases.  It  is  not  to  establish  a  verbal  power  to  make  a  con- 
tract binding  real  estate.  Here  the  power  asserted  is  a  written 
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power,  sufficient  within  our  act  against  frauds  to  bind  real  estate, 
which  power  has  been  lost;  and  it  the  existence,  and  loss,  and  con- 
tents are  satisfactorily  made  out,  it  is  as  much  the  case  of  a  con- 
tract under  a  written  power,  as  if  the  writing  itself  were  produced. 
It  frequently  happens  that  the  loss  of  deeds  and  other  written  in- 
struments respecting  land,  is  supplied  by  such  evidence,  and  must 
be  so  to  effectuate  justice,  considering  the  various  casualties  to 
which  human  affairs  are  liable. 

No  decided  case,  or  opinion  of  elementary  writers  in  English  law, 
has  been  cited,  to  support  the  position  that  an  agent,  not  interested 
in  the  event  of  the  cause,  is  forbidden  from  proving  his  own  au- 
thority, or  the  existence,  loss,  and  contents  of  a  written  power  to 
himself.  In  our  sister  states,  the  courts  seem  to  have  considered 
the  law  to  be  in  favour  of  such  evidence.  In  the  proprietors  of 
Kennebec  v.  Call,  1  Mass.  4S3,  it  is  said  by  the  court  that  an  agent 
who  has  an  appointment  in  writing  must  produce  it,  and  cannot 
testify  as  to  its  contents,  unless  it  be  lost  or  destroyed.  In  Kirk- 
patrick  v.  Lisna,  3  Bibb,  244,  an  agent,  whose  authority  was  cre- 
ated by  letter,  was  held  a  competent  witness  to  prove  iis  contents. 
In  Connelly's  Heirs  v.  Childs,  2  Marsh.  Ken.  Rep.  242.  the  witness 
had  executed  a  deed  for  himself,  and  as  attorney  in  fact  for  other: 
heirs,  and  was  called  to  prove  the  execution  of  the  power  of  attor- 
ney under  which  he  acted.  It  was  held  that,  considered  in  the 
light  of  a  mere  agent,  the  witness  was  unquestionably  competent, 
as  well  to  prove  the  authority  under  which  he  acted,  as  to  prov-ft 
any  other  fact  in  the  cause. 

The  decision  on  this  point  renders  it  unnecessary  to  say  more  on 
the  other  errors,  than  that  as  the  case  stood  before  the  court  below, 
these  were  rightly  decided.  The  deposition  of  Craighead  was  pro* 
perly  rejected. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


viii. — 2  u* 
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Erie  Bank  against  Brawley. 

A  writ  of  error  will  not  lie  to  reverse  the  order  of  a  court,  setting  aside  a 
rule  of  reference  and  award  of  arbitrators;  the  legality  of  such  order  can  only 
be  reviewed  after  the  final  decision  of  the  cause;  and  if  erroneous,  the  award, 
with  all  its  consequences,  will  then  be  restored. 

ERROR  to  the  common  pleas  of  Erie  county. 

The  Erie  Bank  against  John  Brawley.  This  was  a  scire  facias 
upon  a  recognizance  entered  into  by  the  defendant,  as  bail  of  Win. 
L.  Hall  and  others,  for  a  stay  of  execution  upon  a  judgment,  The 
plaintiff  entered  a  rule  of  reference;  the  arbitrators  were  chosen; 
met,  and  made  a  report  in  favour  of  the  plaintiff  for  5295  dollars 
37  cents. 

The  court  set  aside  the  reference  and  award,  on  the  ground  that 
the  cause  of  action  was  not  the  subject  of  the  arbitration  law,  but 
was  excluded  by  the  thirty-ninth  section  of  the  act  of  1836. 

Riddle,  for  plaintiff  in  error,  referred  to  the  act  of  1836,  and 
cited  3  Penn.  Rep.  396;  11  Serg.  $  Ruwle  197;  2  Ruwle  341;  1 
Rawle  457;  16  Serg.  4«  Ruwle  244;  3  Watts  176. 

Babbit  and  Galbraith,  contra,  contended  that  the  thirty-ninth 
section  of  the  act  of  1834,  expressly  excluded  an  action  upon  a 
recognizance,  from  the  operation  of  the  act. 

PER  CURIAM. — As  the  cause  was  riot  ended  by  setting  aside  the 
award,  the  writ  of  error  issued  improvidently.  In  Straub  v.  Smith, 
2  Serg.  4*  Ruwle  382,  it  was  ruled  that  error  lies  not  while  the 
cause  is  pending,  though  subsequent  to  the  quashing  of  an  appeal 
from  an  award  of  arbitrators;  but  it  is  argued  here,  that  by  setting 
aside  the  award  itself,  the  plaintiff  has  lost  the  benefit  of  his  lien, 
while  in  that  case  it  remained  a  security,  to  the  extent  of  its 
amount,  for  what  should  ultimately  be  found  due.  This  is  the  dif- 
ference; and  what  does  it  amount  to?  In  that  case,  the  award 
might  have  been  as  entirely  discharged  by  the  verdict,  as  it  could 
be  by  being  set  aside;  and  the  injury  to  be  corrected  in  this,  differs 
but  in  the  degree.  But  it  is  inaccurate  to  say,  the  plaintiff  will  lose 
the  benefit  of  his  lien,  should  the  award  hereafter  be  found  to  have 
been  erroneously  set  aside.  In  both  cases,  the  advantage  gained 
by  the  award  might  be  destroyed  by  what,  though  produced  by 
opposite  means,  is  substantially  the  same  injury — the  sending  of 
the  cause  improperly  to  a  jury.  In  such  a  case  what  is  to  be  done? 
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"When  the  court  of  common  pleas  has  proceeded  to  final  judg- 
ment," it  was  said  in  Straub  v.  Smith,  "  the  whole  proceedings 
may  be  reviewed  on  a  writ  of  error."  And  to  what  end?  Un- 
doubtedly to  carry  back  the  work  of  correction  to  the  point  where 
error  began,  and  to  put  the  party  in  slutu  quo,  by  reversing  the 
final  judgment  of  the  common  pleas,  with  its  order  to  set  the  award 
aside,  or  allow  an  appeal,  and  to  affirm  the  judgment  ot  the  arbi- 
trators, which,  by  the  letter  of  the  statute,  is  to  be  a  lien  till  it  is 
reversed  by  appeal. 
Writ  of  error  quashed. 

NOTE. — At  this  term,  the  very  same  point  arose,  and  received  the 
same  decision,  in  the  case  of  Bartholomew  v.  Hall,  on  a  writ  of 
error  to  Warren  county. 


Tilford's  Case. 

PW..A     . 

C  bequeathed  to  her  grandson,  A,  4000  dollars,  to  be  invested  in  business 
for  the  benefit  of  his  mother  and  her  children  for  five  years,  without  interest, 
and  at  the  expiration  of  that  time  to  be  equally  divided  into  three  parts,  one  of 
which  she  gave  to  each  of  her  grand-children,  and  she  appointed  the  said  A. 
her  executor,  who  put  the  money  into  his  own  mercantile  business.  A  having 
failed  in  business,  it  was  held,  that  the  said  sum  of  4000  dollars  was  such  a  debt 
due  by  him,  as  that  he  might  prefer  the  same  in  a  voluntary  assignment  for  the 
benefit  of  his  creditors. 

APPEAL  from  the  decree  of  the  court  of  common  pleas  of 
•Allegheny  county. 

Alfred  M.  Tilford  having  failed,  made  a  voluntary  assignment 
for  the  benefit  of  his  creditors.  The  account  of  his  assignees  was 
referred  to  auditors,  who  made  the  following  report  of  the  facts 
and  the  law. 

"  The  report  of  Tho.  H.  Baird,  James  Findlay  and  H.  H.  Van 
Amringe.  auditors  to  whom  this  case  stands  referred  for  the  purpose 
of  auditing  the  account  of  the  assignees  and  of  distributing,  &c., 
after  a  full  examination  of  the  said  accounts,  and  having  heard  the 
proofs  and  allegations  of  the  parlies,  do  find  the  following  facts, 
viz : 

"Alfred  M.  Tilford,  the  assignor,  was  engaged  in  mercantile 
business  at  Piitsburg  on  his  own  account,  about  a  year  or  better 
before  the  death  of  Mrs  Clopper,  his  grandmother.  He  was  then 
a  young  man,  but  had  been  of  age  some  time.  His  habits,  includ- 
ing his  business  habits,  were  good,  and  he  was  a  very  promising 
young  man.  His  grandmother,  Sarah  Clopper,  had  very  great 
confidence  in  him  and  lent  him  4000  dollars,  taking  his  note  for  it 
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without  further  security,  she  having  no  doubt  he  would  make  a 
fortune.  This  loan  was  made  about  a  year  before  the  death  of  the 
old  lady,  and  furnished  the  principal  fund  upon  which  the  young 
man  set  up  business;  but  he  had  also  some  other  capital,  the 
amount,  however,  not  known,  being  his  salary  before  that  time 
earned.  When  he  went  into  business,  his  father  was  in  pecuniary 
embarrassment,  and  was  insolvent  before  and  at  the  date  of  Mrs 
Clopper's  will.  During  all  this  time  and  till  the  assignment,  Alfred 
lived  with  his  father,  mother  and  the  family,  and  continued  in 
business  until  the  assignment.  His  mother  had  five  children,  viz: 
Alfred  and  two  younger  brothers,  and  two  sisters,  all  of  whom,  it 
is  believed,  are  yet  living;  they  all  lived  together,  but  there  was  no 
evidence  before  the  auditors  to  prove  whether  the  father  or  Alfred 
supported  them.  In  this  slate  of  the  family,  Sarah  Clopper,  the 
grandmother,  made  her  will,  dated  the  18th  of  February  1835;  and 
by  this  will  did,  among  other  things,  give  and  bequeath  to  her 
grandson,  the  said  Alfred,  4000  dollars,  to  be  invested  in  business 
for  the  benefit  of  his  mother  and  her  children,  for  five  years,  with- 
out interest,  and  at  the  expiration  of  that  time  to  be  equally  divided 
into  three  parts,  viz:  1333  dollars  33  cents  to  be  settled  on  her 
daughter,  Ruth  Hunter  Tilford,  (the  mother  of  the  said  Alfred,)  for 
her  exclusive  benefit;  the  sum  of  1333  dollars  33  cents  to  be  settled 
on  her  granddaughter,  Eliza  Noble  Davis,  (daughter  of  Sarah  E. 
Gray;)  and  the  last  third,  being  13  13  dollars  33  cents,  to  be  settled 
on  her  grandson,  John  Clopper.  This  John  Clopper  is  not  a  child 
of  the  said  Ruth  H.  Tilford. 

"  Sarah  Clopper,  the  testatrix,  appointed  the  said  Alfred  the  exe- 
cutor of  her  said  will,  and  died,  not  having  altered  or  revoked  the 
same.  Her  will  was  duly  proved  on  the  fourth  day  of  March  1835, 
but  no  letters  testamentary  issued  thereon,  nor  was  any  inventory 
filed.  The  4000  dollars  in  the  will  mentioned,  is  the  same  sum  of 
4000  dollars  so  as  aforesaid  loaned  by  said  testatrix,  in  her  life  time, 
to  the  said  Alfred.  And  the  auditors  are  unanimously  of  opinion, 
that  the  intention  of  said  will  was  to  continue  said  loan  to  said 
Alfred  for  five  years,  without  interest,  he  maintaining  or  contribut- 
ing to  the  maintenance  of  his  mother  and  her  children  for  that 
period,  and  at  the  end  of  that  time  paying  and  dividing  the  said 
4000  dollars  to  and  among  the  three  legatees  named  in  the  will. 
The  auditors  are,  therefore,  of  opinion  that  the  said  4000  dollars 
was  a  proper  and  bona  fide,  debt  of  the  said  Alfred,  and  that  he 
had  a  right  to  anticipate  and  prefer  and  provide  for  the  payment 
thereof,  as  done  by  him  in  his  assignment,  no  objection  being  made 
by  his  mother,  or  on  the  part  of  any  of  her  children." 

ForwcHfd  and  Metcalf,  attorneys  for  Agnew  &  Co.  and  other 
creditors  of  A.  M.  Tilford,  file  the  following  exceptions  to  said 
report,  viz: 

"  They  object  to  the  allowance,  by  the  auditors,  of  4000  dollars 
to  the  legatees  of  Mrs  Sarah  Clopper. 
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"  1.  Because  the  said  4000  dollars,  for  which  the  said  three  per- 
sons are  preferred  in  Tilford's  assignment,  was  given  by  the  last 
will  and  testament  of  Mrs  Clopper  to  said  A.  M.  Til  ford,  to  be  by 
him  invested  in  business  as  capital,  for  the  benefit  of  said  Tilford's 
mother  and  her  children,  for  the  period  of  five  years,  and  was  so 
invested  by  him.  He  was,  therefore,  accountable  to  them  for  any 
profit  accruing  upon  said  capital,  and  they  were  to  take  the  risk  of 
losses.  It  was,  then,  a  partnership  fund,  and  subject  to  the  debts 
incurred  by  Tilford  in  business,  and  can  not  be  withdrawn  from 
said  concern  until  all  debts  are  paid. 

"  2.  Said  4000  dollars  were  given  by  said  last  will  and  testament 
to  said  A.  M.  Tilford,  to  be  employed  by  him  for  the  period  of  five 
years,  for  the  purposes  mentioned  in  said  last  will;  within  that 
period  it  can  not  be  withdrawn  and  paid  over  to  the  reversioners, 
to  the  prejudice  of  creditors  who  may  have  entrusted  Tilford  with 
goods  upon  the  faith  of  that  fund,  and  that  it  would  stand  pledged 
for  the  debts  of  said  Tilford  for  that  period  at  least." 

The  court  below  (Dallas,  president)  overruled  the  exceptions  and 
confirmed  the  account. 

M'Candless  and  Forward,  for  appellants,  cited  Gowon  Part. 
15,  16,  17;  2  Wm.  Dl.  998;  Mont,  on  Part.  41;  5  Rawle  151;  1 
Maul  fy  Selw.  412. 

Williamson  and  Lowrey,  contra,  cited  Tol.  on  Executors  306, 
344;  1  Har.  Sf  Johns.  139;  1  Rop.  on  Leg.  569;  2  Pr.  IVms.  316; 
2  Strange  947;  3  Term  Rep.  618. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  inaccurate  to  say  that  the  money  in  contest 
was  primarily  bequeathed  to  Mrs  Tilford  and  her  children.  It  was 
bequeathed  for  a  definite  period  to  the  executor  himself,  in  trust, 
to  employ  it  in  business  and  apply  the  produce  of  it  to  their  main- 
tenance. During  that  time  the  testatrix  gave  them  no  property  in 
the  principal,  and  it  is  fallacious  to  assume  that  she  put  so  much 
into  joint  trade  as  their  part  of  a  capital,  and  that,  having  thus 
constituted  a  partnership  betwixt  them  and  the  executor,  she  in- 
tended to  leave  them  exposed  to  the  mischances  of  that  relation. 
Had  there  been  a  partnership,  it  would  not  have  been  a  limited 
one,  but  such  as  might  have  plunged  not  only  their  legacy,  but  all 
they  had  beside,  into  the  gulf  of  his  debts;  and  her  bounty  might 
thus  have  brought  them  destruction,  instead  of  succour.  But  she 
gave  them  an  interest  only  in  the  profits,  which,  though  a  title  to 
call  their  trustee  to  account,  was  an  equitable  one;  and  we  know 
of  no  such  thing  as  an  equitable  partnership.  The  executor,  though 
not  the  benefi  iary,  was  the  legatee  for  the  purpose  of  the  trust; 
and  what  was  it?  To  invest,  during  a  limited  time,  the  principal 
in  business  for  his  mother  and  her  children,  and  to  apply  the 
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produce  of  it  to  their  maintenance.  That  did  not  require  it  to  be 
invested  in  partnership.  Had  she  directed  him  to  invest  it,  during 
the  period,  for  his  own  protii,  there  would  not  have  been  a  doubt 
about  it;  it  would  have  been  a  loan  without  a  feature  of  partner- 
ship, or  any  thing  else  that  could  have  involved  iis  existence  in  the 
fate  of  his  house.  What  else  is  this  legacy,  standing  as  it  does, 
than  a  bequest  of  the  use,  the  principal  being  employed  under  his 
management?  He  was  not  required  to  invest  it  in  his  own  busi- 
ness; and  what  if  he  had  lent  it  to  a  merchant  on  terms  of  securing 
the  principal  and  accounting  for  the  profits?  It  would  have  been, 
nevertheless,  a  loan,  and  perhaps  not  illegal,  even  had  the  profits 
transcended  the  legal  rate  of  interest;  certainly  it  would  have  been 
void,  on  that  account,  for  no  more  than  the  excess.  Uniting,  then, 
in  his  person,  the  separate  characters  of  borrower  and  lender,  he 
remained  debtor  to  the  fund  for  the  principal,  as  he  would  have 
done  for  the  rest  of  his  capital  had  he  borrowed  it  from  the  assets; 
and  surely  a  provision  for  the  repayment  of  such  a  loan  is  not  frau- 
dulent. Mercantile  creditors  have  priority  of  recourse  only  to  joint 
effects,  and  through  the  equities  of  partners  against  each  other;  but 
where  there  has  been  no  partnership,  there  are  neither  joint  and 
separate  estates,  nor  joint  and  separate  creditors;  and  he  who  fur- 
nished the  table  stands  on  a  footing  with  him  who  stocked  the 
store.  It  will  not  be  supposed  that  the  testatrix  designed  to  subject 
her  bounty  to  the  hazards  of  any  one's  business.  It  was  a  gift,  not 
of  the  debt,  but  of  the  produce  of  it;  and  that,  as  I  have  said,  did 
not  make  the  principal  the  less  a  debt,  or  give  the  other  debts  a 
preference.  Partnership  being  out  of  the  way,  the  use  to  which 
it  was  destined  did  not  change  its  character,  or  subject  it  to  the 
demands  of  any  one  but  those  who  were  intended  to  benefit  by  it. 
The  assignees,  therefore,  will  pay  the  money  to  the  parties  indi- 
cated by  the  will  and  the  assignment;  and  the  court,  as  it  has  been 
suggested  that  the  guardian  of  one  of  them  is  insolvent,  will  see 
that  the  proper  caution  is  given. 
Report  and  decree  affirmed. 
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Douglass  against  The  Commonwealth. 

In  an  indictment  under  the  act  of  1794,  for  concealing  the  birth  of  a  bastard 
child,  it  is  fatal,  that  it  does  not  distinctly  aver  the  death  of  the  child. 

ERROR  to  the  quarter  sessions  of  Venango  county. 

This  was  an  indictment  against  Martha  Douglass,  under  the  act 
of  the  22d  of  April  1794,  which  contained  three  counts,  upon  the 
first  two  of  which  the  prisoner  was  acquitted,  and  upon  the  third 
she  was  convicted.  The  question  argued  here  was  upon  the 
sufficiency  of  this  count. 

"  And  the  grand  inquest  aforesaid,  upon  their  oaths  and  affirma- 
tions aforesaid,  do  further  present,  that  the  said  Martha  Douglass,  late 
of  Venango  county,  single  woman,  on  the  aforesaid  third  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty  nine,  at  the  county  aforesaid,  being  big  with  a  female  child, 
did  then  and  there,  alone  and  in  secret,  bring  forth  of  the  body  of 
her,  the  said  Martha  Douglass,  the  said  female  child,  which  said 
female  child,  so  born  as  aforesaid,  was,  by  the  laws  of  this  common- 
mon wealth,  then  and  there  a  bastard,  and  that  afterwards,  to  wit, 
the  same  day  and  year  aforesaid,  at  the  county  aforesaid,  she,  the 
said  Martha  Douglass,  did  endeavour  privately  to  conceal  the  death 
of  the  said  female  bastard  child,  issue  of  her  body,  so  that  it  might 
not  come  to  light,  whether  the  said  female  bastard  child  was  born 
dead  or  alive,  or  whether  the  said  female  bastard  child  was  mur- 
dered or  not,  contrary  to  the  form  of  the  act  of  assembly  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity  of  the 
commonwealth  of  Pennsylvania." 

A  motion  was  made  in  arrest  of  judgment,  because, 

1.  The  indictment  does  not  aver  that  the  child  was  born  alive. 

2.  It  sets  out  no  indictable  offence,  it  not  being  indictable  to  con- 
ceal the  birth  or  death  of  a  dead  born  child. 

3    The  offence  is  not  described  according  to  the  act  of  assembly. 
The  court  below  overruled  the  motion,  and  entered  judgment  on 
the  verdict. 

Snowdon  and  Pearson,  for  plaintiff  in  error,  cited  Slubbs  C.  C. 
180;  2  Serg.  <$*  JRaivle4Q;  JRnss.  on  Crimes  448;  fiasco's  Crim.  Ev. 
295;  3  Penn.  Rep.  142;  Arch.  PL  340. 

Dunlop,  contra,  cited  1  Chit.  Crim.  Law  250;  Arch.  PI.  56; 
7  Barn,  £  Aid.  462. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Upon  a  prosecution,  under  the  act  of  the  22d  of 
April  1794,  for  concealing  the  birth  of  a  child,  th«i  prosecutor  must 
prove  the  birth  of  the  child,  its  death,  an  endeavour  to  conceal  its 
birth,  and  that  if  born  alive  it  would  be  a  bastard.  These  are  ma- 
terial facts,  and  must  be  directly  averred,  for  nothing  can  be  taken 
by  intendment,  or  by  way  of  recital,  to  supply  the  want  of  certainty 
in  an  indictment.  2  Hawk.  ch.  25,  sect.  60;  1  Salk.  371.  An  in- 
dictment under  the  43  Geo.  3,  ch.  38,  for  endeavouring  to  conceal 
the  birth  of  a  child,  must  show  that  the  child  was  dead.  The  same 
principle  is  ruled  in  Bowles  v.  The  Common  wealth,  2  Serg.  <$•  Ruwle 
46,  and  also  that  an  averment,  by  way  of  recital,  is  bad.  But  here 
there  is  no  direct  averment  of  the  death  of  the  child,  nor  is  its  death 
noticed,  except  in  the  averment  of  the  concealment  of  its  death: 
"that  the  said  Martha  Douglass  did  endeavour  privately  to  conceal 
the  death  of  the  said  female  bastard  child." 

In  Perkins's  case,  it  is  ruled  that,  whether  the  child  be  dead  before 
or  after  its  birth,  need  not  be  proved.  This  was  under  the  statute 
of  Geo.  3,  and  in  this  respect  it  differs  from  the  21  James  1.  Rosco 
on  Ev.  295;  Com.  v.  M'Kee,./?aWs.  JR.  1.  And  under  our  statute, 
whether  the  child  be  born  dead  or  alive,  would  seem  to  be  imma- 
terial. The  concealment  of  the  birth  and  death  of  a  child,  which, 
if  born  alive,  would  be  a  bastard,  so  that  it  may  not  come  to  light, 
whether  it  was  born  dead  or  alive,  and  whether  it  was  murdered 
or  not,  constitutes  the  olfence. 

Judgment  reversed. 


Cooper  against  Smith. 

A  deposition  regularly  taken  In  an  action  of  ejectment,  may  be  read  in  evi- 
dence in  another  action  of  ejectment  for  the  same  land  between  the  same  parties 
in  interest,  although  the  parties  to  the  suit  be  not  the  same:  but  it  must  be  made 
to  appear  by  him  who  offers  the  deposition,  that  the  ejectment  was  for  the  same 
land. 

Neither  tenants,  nor  those  who  come  into  possession  under  them,  will  be  per- 
mitted to  controvert  the  title  of  the  landlord  in  an  ejectment  by  him  or  his 
grantee,  by  showing  a  better  title  either  in  themselves  or  in  a  third  person. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Alexander  Cooper  and  others,  heirs  at  law  of  Robert  Cooper, 
against  Bela  B.  Smith.  Ejectment  for  one  hundred  acres  of  land. 

The  plaintiff  gave  in  evidence  a  deed  for  the  land,  dated  the  12th 
of  April  1770,  from  C.  Winemiller  to  George  Woods,  from  Woods 
to  Pendegrass,  dated  the  17lh  of  June  1772j  from  Pendegrass  to 
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Simrall,  dated  the  4th  of  October  1303,  and  agreement  between 
Simrall  and  Robert  Cooper,  dated  the  14th  of  September  1818,  by 
which  the  former  agreed  to  sell  the  land  to  Cooper,  and  proved 
that  the  plaintiffs  were  the  heirs  at  law  of  Robert  Cooper,  deceased. 
They  then  gave  in  evidence  the  deposition  of  Nancy  French  as 
follows: — 

"  Westmoreland  county,  ss. — Personally  appeared  before  me,  a 
justice  of  the  peace  in  and  for  the  county  of  Westmoreland,  Nancy 
French,  and  being  sworn  according  to  law,  deposeth  arid  saith,  Mr 
Robert  Cooper  put  me  to  keep  possession  on  the  piece  of  land  op- 
posite l)r  Smith's  brick  house,  in  Rostraver  township,  in  a  house 
that  stood  in  a  field  that  Dr  Smith  has  now  in  his  possession.  (Mrs 
Smith  requested  me  to  go  away  and  leave  it;  I  told  her  I  did  not 
like  to  go  away,  that  I  had  passed  my  word  to  Cooper,  that  I  would 
stay  and  keep  possession.)  I  wanted  to  get  some  wood  cut  arid  I)r 
Smith  told  me  if  I  got  a  stick  cut,  he  would  indict  the  first  man  that 
would  cut  a  stick.  Mrs  Smith  again  got  me  to  go  away;  I  told  her 
I  did  not  like  to  go  away,  I  would  be  breaking  my  word,  she  said, 
what  was  a  woman's  word?  Mr  Smith  said  I  was  setting  there 
defrauding  the  owner  out  of  the  land;  they  had  bought  the  land 
and  paid  for  it — and  I  did  not  know  but  what  I  was — I  then  went 
away.  Arnzi  Smith  hauled  me  away. 

Question  by  plaintiff. — "How  long  were  you  on  the  land,  tenant 
under  Cooper  ?" 

Answer. — "  Two  years,  as  near  as  I  can  mind,  and  paid  some 
rent. 

Question  by  the  plaintiff. — "  What  was  the  reason  you  gave  up 
the  possession  to  Dr  Smith,  and  what  did  you  get  for  going? 

Answer. — "  I  was  over  persuaded  and  they  moved  me  away, 
and  I  got  a  house  and  garden  for  one  year,  ten  dollars  in  money, 
and  twenty  weight  of  wool  I  got  from  Mrs  Smith,  and  the  Doctor 
never  said  any  thing  to  me  about  it." 

Question  by  the  plaintiff. — "  What  time  did  you  move  away; 
was  it  day  or  night?" 

Answer. — "It  was  in  the  night;  I  was  moved  by  Amzi  Smith 
and  Kenneth  Scoby;  I  did  not  see  the  Doctor,  nor  one  of  his  family, 
but  Amzi  Smith,  and  he  was  married  and  away." 

The  plaintiff  then  examined  several  witnesses  on  the  subject  of 
the  possession,  for  the  purpose  of  proving  it  to  have  been  in  ac- 
cordance with  the  deeds. 

The  defendant  then  gave  in  evidence  a  warrant  for  the  land  in 
dispute,  dated  the  14lh  of  September  1814,  interest  from  the  1st  of 
March  1770,  a  survey  made  in  pursuance  of  it  regularly  returned 
and  a  patent;  and  then  examined  several  witnesses  and  read  depo- 
sitions to  prove  the  possession  of  the  defendant,  and  those  under 
who'ii  he  clai  ned.  The  testimony  on  this  subject  by  the  plaintiffs 
and  defendant,  is  not  material  to  an  understanding  of  the  points 
decided. 

vni. — 2  v 
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During  the  progress  of  the  trial  the  plaintiffs  offered  in  evidence 
the  deposition  of  John  Simrall,  which  had  been  regularly  taken  in 
an  action  of  ejectment,  brought  in  1836  by  Bela  B.  Smith,  the  pre- 
sent defendant,  against  John  Bobb.  This  was  objected  to  by  the 
defendant  and  rejected.  The  plaintiffs  brought  an  ejectment  for  the 
land  in  1829  and  in  in  1837,  took  a  nonsuit  and  then  brought  this 
suit.  That  part  of  the  charge  of  the  court  which  follows,  was  the 
subject  of  exception. 

"  If  Robert  Cooper  or  his  heirs  had  brought  their  ejectment 
speedily,  and  a  jury  had  been  satisfied  that  Dr  Smilh  had  obtained 
the  possession  surreptitiously:  that  he  had  induced  the  tenant  of 
Robert  Cooper  to  become  disloyal,  lo  break  her  faith,  and  to  surren- 
der the  possession  to  him  without  the  knowledge  of  Cooper,  that, 
in  short,  was  a  plan  and  contrivance  to  change  their  situations  as 
regarded  the  possession,  as  it  appears  to  have  been,  the  verdict 
I  should  be  in  favour  of  the  plaintiff,  as  he  would  have  a  right  to 
'!  recover  the  possession  of  his  tenants  without  showing  any  further 
/  title. 

"  But  we  must  bear  in  rnind  the  nature  of  the  claim  of  the  plain- 
tiffs. It  is  a  pre-emption,  which  might  have  been  made  good  by 
settlement  and  perfected  by  a  patent,  but  in  itself  was  no  title. 
Robert  Cooper  lived  till  1825  or  1826.  The  present  ejectment  was 
brought  to  August  term  1837,  fourteen  years  after  the  removal  of 
Mrs  French.  It  is  true,  that  an  ejectment  was  brought  to  February 
term  1829,  and  in  1837,  the  plaintiff  became  nonsuit.  That  suit 
then,  owing  to  the  fa-alt  or  misfortune  of  the  plaintiffs,  failed,  and 
the  most  that  can  be  said  of  it  is,  that  it  was  a  claim  and  an  asser- 
tion of  their  right. 

"  In  many  cases  where  there  is  a  lapse  of  time  it  becomes  the 
duty  of  the  court  to  pronounce  that  the  claim  of  an  improver,  or 
eVen  of  a  settler,  has  been  abandoned,  or  perhaps  more  properly 
speaking,  lost  in  law  by  his  negligence  or  laches,  arid  upon  the 
whole  of  the  testimony  in  this  case,  it  appears  to  us  to  fall  within 
that  class  of  cases. 

'  "Here  the  ancestor  of  the  plaintiff  was  dispossessed  in  1822  or 
1823;  Robert  Cooper  lived  till  1825  or  1826,  he  brought  no  suit, 
and  his  heirs  remained  supine  until  1829;  when  they  bring  an  eject- 
ment, and  in  May,  18:*7,  became  nonsuit,  and  the  present  suit  is 
brought  to  August  term  following.  Such  a  delay  the  law  pro- 
nounces an  abandonment,  and  the  plaintiff's  claim  to  the  land  is 
extinguished,  and  consequently  the  defendant  is  entitled  to  your 
verdict." 

J.  B.  Alexander,  for  the  plaintiffs  in  error. 
H.  jfJ.  Foster  and  Coulter,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is  a  bill  of  exception  to 
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the  opinion  of  the  court  below,  rejecting  the  evidence  of  Alexander 
Simrall,  taken  under  a  commission  issued  in  a  former  action  of 
ejectment,  brought  in  1S16  by  the  defendant  here  against  John 
Kobb  for  some  land,  of  which  it  would  appear  Robb  was  tenant  at 
that  time  to  Simrall.  If  it  were  the  same  land  that  is  in  dispute 
here,  1  am  inclined  to  think  that  the  evidence  was  admissible;  for 
the  parties  and  the  titles  set  up  there  would  seem,  if  the  land  were 
the  same,  to  have  been  legally  the  same  as  here,  which  would  un- 
doubtedly render  the  evidence  admissible.  But  then  it  was  incum- 
bent upon  the  plaintiffs,  who  offered  it,  to  show  first,  before  they 
could  claim  to  have  it  admitted,  that  the  land  was  the  same.  This, 
however,  according  to  our  paper  books,  does  not  appear  to  have 
been  shown;  and  consequently  we  cannot  say  that  the  court  erred 
in  rejecting  the  evidence. 

The  two  remaining  errors  relate  to  the  same  question,  and  will, 
therefore,  be  considered  together,  or  as  one.  The  question  raised 
by  them  is,  whether  the  court  below  did  not  err  in  charging  the 
jury  as  they  did,  by  instructing  them,  in  effect,  that  although 
Smith  had  obtained  his  first  possession  of  the  land  in  dispute  from 
Mrs  French,  then  the  tenant  of  Robert  Cooper,  from  whom  the 
plaintiffs  derive  their  claim  as  his  heirs-at-law,  yet  because  Cooper, 
the  ancestor,  and  the  plaintiffs  had  delayed  the  commencement  and 
prosecution  of  their  action  to  recover  the  possession  of  Smith,  from 
the  year  1822  or  1823.  when  he  obtained  it  first,  till  the  time  of 
bringing  this  suit,  they  must  be  considered  as  having  abandoned 
not  only  their  original  pre-emption  claim  which  they  set  up  to  the 
land,  but  likewise  their  right  to  demand  and  recover  the  possession 
thereof,  which  Smith  acquired  from  the  tenant  of  their  ancestor.  In 
this  we  think  the  court  erred;  because,  as  to  that  portion  of  the 
land  in  dispute,  which  Smith  obtained  the  possession  of  from  Mrs 
French,  it  is  clear  that,  upon  principles  of  sound  policy,  law,  and 
reason,  he  cannot  in  this  action  claim  to  be  in  any  better  situation, 
or  be  permitted  to  set  up  any  other  defence  than  she  could  do  were 
she  the  defendant  instead  of  him.  Mrs  French,  according  to  her 
testimony,  undoubtedly  held  as  a  tenant  under  Cooper,  for  his  use, 
the  possession  of  that  portion  of  the  land  which  he  gave  to  her  for 
that  purpose;  and  Smith,  having  accepted  of  it  from  her,  must  be 
considered  as  holding  it  in  the  same  manner  that  she  did  for  the 
use  of  Cooper  or  his  heirs,  the  plaintiffs.  Jackson  v.  Harder,  4 
Johns.  Rep.  202;  Jackson  v.  Whilford,  2  Caines'.v  Rep.  215;  Brant 
v.  Livermore,  10  Johns.  Rep.  358;  2  Camp.  12;  Jackson  v.  Hinman, 
10  Johns.  Rep.  292;  Jackson  v.  M'Leod,  12  Ibid.  182;  Galloway 
v.  Ogle,  3  Binn.  4G8.  It  is  obvious  that  the  title  of  a  landlord  to 
real  estate,  though  perfectly  good  and  indefeasible,  would  frequently 
be  rendered  the  next  thing  to  worthless,  if  his  tenants,  or  third 
persons,  prevailing  upon  the  tenants  to  let  them  into  possession, 
were  permitted  to  call  his  title  in  question,  and  to  make  him  show 
that  it  was  better  than  any  other  to  the  land,  before  they  should  be 
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compelled  to  surrender  the  possession  of  it  to  him.  The  cases  cited 
above  show  incontestably  that  neither  tenants  nor  those  cominj?  into 
possession  under  them  will  be  permitted  to  controvert  the  title  of 
the  landlord,  in  an  ejectment  brought  by  him  or  his  assignee  to 
recover  the  possession,  by  showing  a  better  title  either  in  themselves 
or  in  a  third  person.  Besides,  it  is  perfectly  reasonable,  and  natural 
justice  would  seem  to  require  that,  as  the  possession  was  received 
from  him,  it  ought  to  be  restored  to  him  after  the  expiration  of  the 
lease  or  time  for  which  he  parted  with  it,  whenever  he  shall  please 
to  demand  it.  And  upon  this  principle  it  is,  I  take  it,  when  an 
express  covenant  is  not  contained  in  the  lease,  ou  the  part  of  the 
lessee,  to  restore  the  possession  at  the  expiration  thereof,  which  is 
frequently  introduced  into  it,  an  obligation  to  that  effect  is  always 
implied  by  force  of  law.  The  rule  also,  which  prevents  the  tenant 
or  those  taking  his  place,  from  controverting  the  title  of  the  land- 
lord, is  alike  applicable,  whether  the  right  of  the  landlord  be  legal 
or  equitable,  perfect  or  imperfect.  The  circumstance,  therefore,  of 
Cooper's  right  or  claim  to  the  land  being  an  improvement,  or  pre- 
emption merely,  as  the  court  below  term  it,  and  upon  which  their 
charge  to  the  jury,  that  the  plaintiffs  had  abandoned  their  right, 
was  made  to  rest  mainly,  if  not  entirely,  was  altogether  immaterial; 
because  such  a  right  or  claim  to  the  land  was  just  as  good  to  sus- 
tain the  lease  given  of  it  to  Mrs  French  and  make  all  the  obligations 
of  a  tenant  as  completely  binding  upon  her,  as  if  Cooper's  title 
thereto  had  been  the  most  perfectly  legal  title  in  the  world.  It 
cannot  be  doubted  that  the  man  who,  having  commenced  an  im- 
provement upon  land,  leases  it  for  the  purpose  of  having  a  personal 
residence  upon  it,  with  a  view  to  perfect  what  is  called  a  settle- 
ment-right by  means  of  the  lessee,  becomes  invested  with  all  the 
rights  of  a  lessor  or  landlord,  as  between  him  and  the  lessee,  or 
those  coming  into  the  possession  by  the  consent  of  the  lessee,  to  as 
great  an  extent  fully,  as  if  his  title  to  the  land  were  perfect  in  every 
respect.  To  make  a  lease  binding  and  valid,  the  mere  inception  of 
a  claim  on  the  part  of  the  lessor  is  sufficient,  provided  he  deals 
fairly  and  is  guilty  of  no  fraud  in  inducing  the  tenant  to  take  a 
lease  from  him  of  the  land.  If  Mrs  French,  therefore,  had  remained 
in  the  possession  until  the  bringing  of  this  action,  and  during  the 
intermediate  space  of  time,  she  had  acquired  Smith's  right  to  the 
land,  and  the  action  had  been  brought  against  her  instead  of  Smith, 
on  account  of  her  refusing  to  surrender  the  possession  to  the  heirs 
of  her  lessor,  no  one,  I  imagine,  conversant  with  the  law  relating 
to  lessor  and  lessee,  would  have  supposed  that  she  could  have 
opposed  their  recovery  successfully  by  setting  up  the  title  obtained 
from  Smith,  though  it  were  the  better  and  the  only  good  title  that 
there  is  for  the  land.  Galloway  v.  Ogle,  3  fiinn.468.  If  she  could 
not,  as  the  case  just  cited  clearly  shows,  it  is  also  equally  clear  that 
Smithr  having  stepped  into  her  shoes,  cannot  be  permitted  to  set  it 
up  as  a  defence  in  order  to  prevent  a  recovery  of  thai  part  of  the 
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land  in  dispute,  which  he  obtained  the  possession  of  from  her. 
Jackson  v.  Harder,  4  Jo/ins.  Rep.  202.  It  must  not  be  supposed 
either  that  Smith  is  entitled  to  claim  any  advantage  to  himself,  by 
making  the  possession  obtained  of  Mrs  French  adverse  to  Cooper's 
right,  by  disclaiming  the  latter  and  setting  up  his  own  right  in  lieu 
thereof  to  the  land;  because  the  right  of  the  plaintiffs  to  recover 
the  possession,  even  after  Smith  obtained  it  of  Mrs  French,  did  not 
depend  in  the  least  upon  the  will  of  Smith,  but  upon  the  contract 
between  their  ancestor  and  Mrs  French,  creating  the  relationship 
of  landlord  and  tenant,  which  was  afterwards  extended  to  the  par- 
ties here,  by  the  law's  devolving  the  right  of  landlord  upon  the 
plaintiffs,  upon  the  death  of  their  ancestor,  and  by  Smith's  own  act 
in  taking  the  possession  under  Mrs  French,  the  tenant.  Therefore, 
no  lapse  of  time,  notwithstanding  Smith's  disclaimer  of  Cooper's 
title  or  of  his  holding  under  him,  short  of  twenty-one  years  from 
the  time  when  his  possession  became  adverse  to  Cooper  and  the 
latter  gained  a  knowledge  of  the  fact,  can  or  ought  to  be  deemed 
sufficient  to  bar  the  plaintiffs'  recovery.  Under  the  statute  of  limi- 
tations twenty-one  years'  adverse  possession,  if  suffered  to  run  with- 
out a  suit  being  brought  and  prosecuted  by  the  plaintiffs,  would  no 
doubt  bar  their  recovery  in  an  action  commenced  afterwards.  But 
the  principle  or  doctrine  of  abandonment  seems  to  be  wholly  inap- 
plicable to  their  case  here,  so  far  as  Smith  acquired  the  possession 
under  his  agreement  with  Mrs  French.  According  to  the  evidence, 
this  would  seem  to  extend,  at  least,  to  the  house  arid  garden,  and 
perhaps  to  no  oiher  part  of  the  land  in  dispute.  If  so,  then  the 
doctrine  of  abandonment  would  seem  to  be  applicable  to  the  resi- 
due; arid,  had  the  charge  of  the  court,  in  this  respect,  been  con- 
fined to  it,  I  think  it  would  have  been  correct.  It  may  be  observed, 
however,  that  if  Smith's  title  to  the  land,  which  he  got  possession 
of  from  Mrs  French,  be  good,  a  recovery  against  him  in  this  action 
will  be  no  objection  to  his  recovering  it  back  in  a  new  action  to  be 
commenced  thereafter  by  himself. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Sandford  against  Decamp. 

A  deed  proved  by  a  subscribing  witness,  before  one  of  the  judges  of  the  conrt 
of  common  pleas  of  the  county  court  of  another  state,  and  certified  under  the 
hand  of  the  clerk  and  seal  of  that  court,  that  such  person  was  a  judge,  is  well 
proved  and  admissible  in  evidence. 

The  loose  declarations  of  one  who  claims  land,  in  relation  to  his  title,  are  not 
to  be  relied  upon  and  used  as  evidence  to  defeat  a  title  otherwise  good. 

The  donation  lands  patented  to  revolutionary  soldiers,  for  military  services, 
are  not  subject  to  taxation,  and,  consequently,  not  liable  to  be  sold  by  the 
treasurer  for  non-payment  of  taxes,  until  they  are  parted  with  by  the  original 
owner. 

ERROR  to  the  district  court  of  Erie  county. 

Giles  Sandford  against  George  Decamp.  Ejectment  for  250 
acres  of  land. 

The  plaintiff  exhibited  a  regular  assessment  and  sale  of  the  land 
by  the  treasurer  of  the  county  to  him  for  taxes,  for  the  years  1829, 
1830  and  1831,  and  a  deed  dated  the  5th  of  July  1832. 

The  defendant  gave  in  evidence  a  patent  from  the  common- 
wealth to  Joseph  B.  Webster,  a  soldier  of  the  Revolution,  dated 
the  29th  of  September  1787,  and  offered  a  deed  from  Joseph  B. 
Webster  to  Margaret  Decamp,  the  wife  of  the  defendant,  dated  the 
8th  of  October  1832.  This  deed  was  proved  by  a  subscribing  wit- 
ness to  it,  before  one  of  the  judges  of  the  court  of  common  pleas 
of  Guernsey  county,  Ohio:  and  to  which  was  annexed,  a  certificate 
of  the  clerk  of  that  court  under  its  seal,  that  the  person  before 
whom  the  probate  was  made,  was  then  a  judge  of  the  court.  This 
evidence  was  objected  to,  on  the  ground  thnt  the  deed  was  not 
well  proved.  The  court  below  overruled  the  objection,  and  sealed 
a  bill  of  exception.  The  plaintiff  then  called  several  witnesses, 
who  proved  the  declarations  of  the  defendant  made  at  different 
times,  that  she  had  been  the  owner  of  the  land  before  the  time 
when  it  was  assessed  and  taxed  and  sold. 

Thompson,  president,  charged  the  jury,  that  whether  the  defen- 
dant had  a  deed  from  the  revolutionary  soldier  prior  to  the  assess- 
ment of  the  tax,  and  whether  the  one  now  exhibited  was  fraudu- 
lently given  for  the  purpose  of  avoiding  the  effect  of  the  treasurer's 
sale,  were  matters  of  fact  which  the  jury  must  determine;  and 
added,  that  the  jury  should  be  well  satisfied  of  the  truth  of  the 
allegation  of  such  fraud  before  they  would  predicate  a  verdict  upon 
it — that  fraud  was  not  to  be  presumed,  but  must  be  proved;  and 
cautioned  the  jury  against  giving  weight  to  loose  declarations  of  a 
party,  when  they  were  to  operate  against  a  regular  title. 
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Babbit,  for  plaintiff  in  error. 
Gulbrealh,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  defendant  offered  in  evidence  a  deed,  dated 
the  Sth  of  October  1832,  from  Joseph  B.  Webster  to  Margaret 
Decamp,  proved  by  a  subscribing  witness  before  one  of  the  judges 
of  the  court  of  common  pleas  of  Guernsey  county,  in  the  state  of 
Ohio,  on  the  2Sth  of  January  1836:  to  which  was  annexed,  a  cer- 
tificate under  the  hand  of  the  clerk  of  that  court  and  the  seal  of 
the  court,  that  such  person  was  a  judge  of  that  court.  The  objec- 
tion is,  that  this  is  not  a  compliance  with  the  act  of  the  23d  of 
March  1319,  which  provides,  that  all  deeds  concerning  lands,  &c., 
within  the  slate,  that  may  hereafter  be  made  out  of  this  state,  the 
execution  whereof  being  duly  acknowledged  by  the  party  or  parties 
executing  the  same,  or  proved  by  the  oath  or  affirmation  of  one  or 
more  of  the  subscribing  witnesses  thereto,  before  one  of  the  judges 
of  the  supreme  court  of  the  United  States,  or  before  a  judge  of  the 
district  court  of  the  United  States,  or  before  any  one  of  the  judges 
or  just  ices  of  the  supreme  or  superior  courts,  or  courts  oj  common 
pleas  of  any  state  or  territory  within  the  United  States,  and  so 
certified  under  Ike  hand  of  the  said  judge  and  seal  of  the  court, 
shall  be  as  valid,  &c.;  and  it  is  alleged  that  the  seal  of  the  court 
was  not  annexed  to  the  probate,  but  only  to  the  certificate  of  the 
clerk.  But  we  think  the  objection  without  foundation;  and  that  a 
probate  before  a  judge,  and  a  certificate  annexed  by  the  clerk, 
under  the  seal  of  the  court,  is  a  certificate  tinder  the  hand  of  the 
judge  and  seal  of  the  court,  within  the  meaning  of  the  act.  Any 
other  construction  would  be  attended  with  great  inconvenience, 
because  it  is  the  clerk  of  the  court  who  has  the  custody  of  the  seal 
and  not  the  judge,  and  the  clerk  could  not  annex  the  seal  to  the 
actual  probate  without  being  present  when  the  probate  was  made, 
along  with  the  judge,  and  participating  in  the  receipt  of  the  pro- 
bate. Whereas  the  efficacy  of  the  probate  consists  in  its  being 
made  before  a  judicial  officer,  and  the  clerk  is  but  a  ministerial 
officer.  And  such,  it  is  believed,  has  been  the  constant  usage. 

The  second  and  third  errors  assigned  are  to  the  charge  of  the 
court,  and  we  think  are  not  sustained.  It  was  alleged  by  the  de- 
fendant, that  Webster  was  a  soldier,  to  whom  this  donation  tract 
of  land  was  transferred  by  the  commonwealth:  that  it  could  not  be 
sold  for  taxes  whilst  he  held  it,  and  that  the  title  remained  in  him 
until  it  was  divested  by  his  deed  to  the  defendant,  George  Decamp, 
dated  the  Sth  of  October  1832,  which  was  after  the  assessment  for 
taxes  and  treasurer's  sale  to  the  plaintiff.  The  plaintiff  endea- 
voured to  repel  this  allegation  by  evidence,  that  before  the  trea- 
surer's sale,  the  defendant  declared  he  had  a  good  and  sufficient 
title  to  the  tract  in  question,  wiihout  saying  from  whom,  when  or 
by  what  means  derived;  to  one  witness  that  he  had  been  owner 


544  SUPREME  COURT  [Pittsburg 

[Sandford  v.  Decamp.] 

for  eight  or  ten  years,  but  did  not  mention  from  whom  he  derived 
title:  and  Benjamin  Leland  swore  he  told  him  he  had  bought  it 
sixteen  years  ago,  and  had  paid  500  dollars  for  it,  and  had  a  deed 
which  he  offered  to  show.  Now  thr  remark  of  the  judge  below 
seems  unexceptionable,  that  loose  declarations  of  this  kind  will  not 
be  relied  on  by  a  court,  particularly  where  they  have  not  induced 
another  to  purchase;  for  there  is  noihing  from  which  it  can  be 
ascertained,  whether  the  title  alluded  to  was  by  deed,  by  article  of 
agreement,  by  parol  contract  and  payment  of  money  and  delivery 
of  possession,  by  devise  or  descent,  or  whether  it  was  a  title  under 
Webster,  or  adverse  to  him.  Something  more  specific  is  necessary 
to  furnish  that  solid  and  satisfactory  ground  on  which  a  court  is  to 
decide  the  rights  of  property.  Then  the  court  below  is  complained 
of,  in  the  third  error,  for  instructing  the  jury  in  substance,  that  no 
title  but  a  deed  would  be  available  to  the  plaintiff.  Taking  the 
whole  charge  together,  the  court  seern  to  admit,  that  a  title  out  of 
Webster,  if  the  jury  were  satisfied  that  there  was  any  such  at  the 
time  of  the  assessment  for  taxes,  would  suffice.  At  the  same  time, 
as  the  only  specific  title  mentioned  with  any  particularity  in  the 
plaintiff's  evidence,  was  a  deed,  I  do  not  think  the  court  was  to 
blame  for  confining  the  attention  of  the  jury  pretty  much  to  that 
title  alone. 
Judgment  affirmed. 


Walter  against  Bollman. 

Entries  in  a  day-book,  in  order  to  their  validity  as  evidence  of  a  charge,  must 
be  made,  as  to  time,  in  the  ordinary  course  of  that  business  in  which  he  is  en- 
gaged, who  makes  the  charge.  If  they  be  delayed  over  one  day,  they  are  not 
legal  evidence  to  charge  a  defendant,  unless  under  peculiar  circumstances. 

ERROR  to  the  common  pleas  of  Allegheny  county. 

Charles  M.  Bollman  against  Doctor  A.  Walter.  This  was  an 
action  of  assumjmt  for  boarding  and  lodging  the  defendant.  The 
defendant  pleaded  a  set-off,  and  alleged  that  while  he  boarded  with 
the  pkuutitf,  he  rendered  services,  as  a  physician,  by  attending  the 
plaintiff's  family.  On  the  trial,  he  produced  a  paper  writing  of 
original  entries;  and,  having  been  sworn,  he  answered  as  follows: 

"  This  paper  contains  rny  original  entries  of  professional  services 
rendered  to  Mr  Hollrnan  (the  plaintiff).  The  entries  are  in  my  own 
handwriting.  About  a  couple  of  days  elapsed,  sometimes,  after 
the  services  were  rendered,  before  the  entries  were  made:  generally, 
the  entry  was  made  on  the  day  I  rendered  the  service.  I  made  an 
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entry  at  the  time;  I  had  no  book.  I  did  not  intend  to  charge  Mr 
Bollman  any  thing  at  the  time,  although  I  made  the  entry,  provided 
his  conduct  towards  me  should  be  what  was  right." 

The  defendant  then  offered  the  entries  in  evidence,  which  was 
objected  to  by  plaintiff,  and  the  court  (Dallas,  president)  rejected 
the  same,  which  was  the  subject  of  the  error  assigned. 

Vanamridge,  for  plaintiff  in  error,  cited  13  Serg.  fy  Ruwle  127; 
4  Serg.  Sf  Rawle  3. 

M'Candless,  contra,  cited  lJRawle435-,  2  WattsWl-,  4  Rawle 
291. 

PER  CTTRIAM. — This  paper  is  riot  such  a  book  as  the  law  requires. 
The  entries  ought  to  be  made  in  the  course  of  the  parties'  business; 
and  here  the  defendant  would  seem  not  to  have  been  in  business  at 
all,  for  he  did  not  seek  it.  They  ought  also  to  be  made  with  an 
intent  to  charge,  and  such  an  intent  is  disproved  by  the  defendant's 
own  oath.  Besides,  the  entries  were  not  made  regularly  as  the 
services  were  rendered.  A  day-book  ought  to  be  a  register  of  the 
day's  transactions,  but  cannot  be  a  safe  one  if  they  are  not  regis- 
tered at  the  close  of  the  day,  or  during  the  succeeding  one.  Cer- 
tainly more  than  one  day  ought  not  to  intervene,  unless  there  were 
something  very  peculiar  in  the  nature  of  the  business.  Here  there 
was  nothing  to  require  or  excuse  postponement,  and  yet  two  days 
were  sometimes  suffered  to  intervene,  and  it  would  be  dangerous 
to  give  the  usual  effect  to  entries  thus  deferred. 

Judgment  affirmed. 


Watt  against  Riddle. 

By  the  English  law  merchant,  the  acceptor  of  a  foreign  bill  of  exchange  is 
not  liable  for  re-exchange,  or  any  charge  but  interest,  according  to  the  rate 
established  at  the  place  of  payment;  and  the  statute  of  Pennsylvania,  which 
gives  liquidated  damages  as  a  substitute,  has  regard  only  to  drawers  and  en- 
dorsers. 

ERROR  to  the  district  court  of  Allegheny  county. 

Watt,  Burke  &  Co.  against  Riddle,  Forsythe  &  Attlebury. 

The  parties  stated  a  case  by  which  it  appeared  that  on  the  second 
of  January  1837,  Pinckard  &  Payne,  merchants  at  Vickshurg, 
Mississippi,  drew  a  bill  of  exchange  on  the  defendants  at  Phila- 
delphia, for  2000  dollars,  payable  at  four  months,  to  the  order  of 
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Thomas  Ferguisson,  who  endorsed  it  to  Steele  &  Hopkins,  who 
endorsed  it  to  the  plaintiffs,  who  discounted  it  at  the  Vicksburg 
Commercial  Railroad  Bank.  It  was  accepted,  but  protested  for 
non-payment;  and  the  plaintiffs,  having  received  notice  of  protest, 
paid  the  principal,  at  the  return  of  the  bill,  with  eight  per  cent,  in- 
terest and  five  per  cent,  damages,  in  conformity  to  the  law  of  that 
state.  The  defendants  subsequently  reimbursed  them  the  amount 
of  the  bill,  wilh  six  per  cent,  interest,  the  rate  established  by  the 
law  of  Pennsylvania;  and  the  question  was,  whether  they  were 
liable  for  the  damages  and  difference  of  interest.  The  court  below 
gave  judgment  for  the  defendants,  and  on  error  brought,  the  point 
was  submitted  without  argument. 

J3idd/e,  for  the  plaintiffs. 
Bradford,  for  the  defendants. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  not  a  little  remarkable  that  in  so  commercial 
a  country  as  America,  the  point  submitted  has  not  been  raised  be- 
fore; nor  is  it  less  so,  that  it  was  first  decided  in  England  so  late  as 
1810,  and  with  so  little  remark  as  to  the  principle  of  the  decision, 
though  a  novel  and  an  important  one.  It  came  up  in  Napier  v. 
Schneider,  12  East  420,  on  a  motion  to  direct  that  the  master  allow 
the  expense  of  re-exchange  on  a  judgment  against  the  defendant 
as  an  acceptor;  to  which  the  court  barely  answered  that  it  could 
not  be  done  against  one  who  had  charged  himself,  by  his  acceptance, 
with  no  more  than  liability  to  pay  according  to  the  law  of  his 
country;  and  that  if  he  do  not,  the  holder  has  his  remedy  against 
the  drawer — a  conclusion  certainly  not  drawn  from  the  law  mer- 
chant of  that  continent  with  which  England  had  her  earliest  and 
closest  relations.  "  It  appears,"  says  Pothier,  "  from  our  definition 
of  the  contract  of  acceptance,  that  its  first  and  principal  obligation 
is  to  pay  the  sum  due  on  the  face  of  the  bill,  at  its  maturity.  Its 
secondary  and  accessary  obligations  consist  in  this,  that,  in  default 
of  payment  at  maturity,  the  acceptor  becomes  liable  to  pay  the 
holder,  along  with  the  principal  sum:  1.  Interest  on  it  from  the  day 
of  protest,  without  regard  to  the  time  of  demand;  2.  Costs  of  pro- 
test, and  incidental  expenses  of  presentment,  for  which,  as  we  have 
already  said,  the  drawer  also  is  bound;  3.  Re-exchange,  as  the 
drawer  is  liable  to  pay  it,  to  whose  obligation  the  acceptor  is  taken 
to  have  become  a  party  (avoir  accede],  by  his  acceptance.  Finally, 
he  is  bound,  with  the  drawer,  for  the  interest  on  those  sums  from 
the  time  they  are  demandable."  Traite  du  Contrat  de  Change, 
Premiere  Parlie,  ch.  6,  art.  4,  sect.  1.  Now  it  was  the  want  of 
this  principle  of  accession,  which,  in  the  civil  law,  produces  a  unity 
of  interest  and  obligation  between  parties  that  would  otherwise  be 
severally  bound,  which  gave  a  different  turn  to  the  English  law. 
It  had  not  been  doubted  that  the  drawer  is  liable  for  re  exchange, 
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and  other  incidental  expenses;  and  had  the  acceptor  been  bound 
by  the  drawer's  contract,  he  would  necessarily  have  been  in  his 
predicament.     It  was  not  without  an  object,  therefore,  that  Lord 
Tenterden  asked,  as  he  did,  in  Dawson  v.  Morgan,  9  Burn.  &f  Cr. 
619,     "  What  privity  of  contract  is  there  between  an  endorser  and 
an  acceptor?"     He  might  have  added,  "  or  between  a  drawer  and 
an  acceptor;"  for  an  endorser  stands  towards  the  acceptor  essentially 
as  the  drawer  of  a  new  bill.     It  had  long  been  held  that  the  en- 
gagement of  an  acceptor  is  substantially  that  of  the  maker  of  a 
promissory  note;  and  though  the  conclusion  of  the  court  in  Napier 
v.  Schneider  was  an  inevitable  one,  it  serves  to  show  how  impos- 
sible it  is  to  combine,  without  collision,  parts  of  the  machinery  of 
different  systems,  however  separately  susceptible  of  harmonious 
action.     In  Masscr  v.  Strickland,  17  Serg.  fy  Rawle  354,  we  fol- 
lowed, injudiciously,  I  thought,  the  precedent  of  the  supreme  court 
of  New-York,  in  Kipp  v.  Brigham,  6  Johns.  158,  by  applying  this 
civil  law  principle  of  accession,  to  the  collateral  engagement  of  a 
surety,  and  concluding  him,  to  the  displacement  of  (he  principle  of 
res  inter  alias  acla,  by  a  recovery  against  his  principal.     But 
though  the  common  law  is  so  imerwoven  with  our  institutions  as 
to  have  become  an  instinct  of  our  nature,  yet  as  our  ancestors  are 
supposed  to  have  brought  with  them  only  those  parts  of  it  which 
are  filled  to  our  condition,  I  will  not  say  that  we  might  not,  to  avoid 
a  particular  mischief,  adopt,  in  the  particular,  the  law  merchant  of 
the  continent,  which  has,  I  believe,  been  somewhere  called  a  part 
of  the  law  of  nations.     But  it  so  happens  that  the  rule  of  the 
English  law  is  peculiarly  adapted  to  the  exigencies  of  our  com- 
merce.    Bills  between  America  and  Europe,  are  used  almost  ex- 
clusively for  remittance  to  the  latter,  and  the  presence  of  a  foreign 
acceptor  here,  is  rarely  known;  consequently,  though  bills  between 
the  different  states  have  also  a  foreign  character,  it  has  been  thought 
more  convenient,  if  not  more  just,  for  the  buyer  to  look  to  the  seller 
at  the  place  of  the  transaction,  than  to  look  to  a  party  bound  by 
the  same  obligation  elsewhere.     It  is  for  this  reason,  perhaps,  that 
our  statutory  substitute  for  re-exchange  has  regard  exclusively  to 
drawers  and  endorsers.     The  letter  goes  no  further;  mid  though  we 
might,  to  avoid  injustice,  pronounce  the  case  of  an  acceptor  to  stand 
on  separate  ground,  yet  ihe  legislature,  it  would  seem,  intended  to 
dispose  of  the  subject  as  an  entire  one;  and  we  are  consequently 
of  opinion  that  the  whole  doctrine  of  re-exchange  is  supplanted  by 
it.     The  remaining  point  is  settled  by  more  than  one  decision  in 
our  own  country,  as  well  as  by  an  admitted  principle  of  general 
law,  that  the  contract  of  acceptance  is  local;  and  that  interest  for  a 
breach  of  it,  is  to  be  computed  at  the  rate  of  the  place  where  it 
was  to  have  been  performed. 
Judgment  affirmed. 
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Murray  against  Guilford. 

Whether  land  he  seated  or  unseated,  with  regard  to  its  being  subject  to  sale 
by  the  treasurer  for  taxes,  must  be  judged  of  as  of  the  time  when  the  assess- 
ment was  made;  if  it  be  unseated  then,  a  subsequent  occupation  of  it,  although 
in  the  same  year  for  which  the  tax  was  assessed,  and  when  the  duplicate  was 
in  the  hand  of  the  collector,  will  not  defeat  a  treasurer's  sale. 

Quaere — Whether  the  limitation  of  five  years,  provided  by  the  act  of  1804, 
in  which  suit  may  be  brought,  is  applicable  to  sales  made  under  the  act  of  1815. 

ERROR  to  the  district  court  of  Allegheny  county. 

The  executors  of  D.  L.  Murray  against  Robert  Guilford.  This 
was  an  action  of  ejectment  for  a  tract  of  land.  The  plaintiffs  gave 
in  evidence  a  patent  to  their  testator  for  the  land. 

The  defendant  claimed,  under  a  treasurer's  deed,  in  pursuance 
of  a  sale  for  the  payment  of  taxes.  He  gave  in  evidence  an  as- 
sessment made  in  the  fall  of  1^18,  for  the  tax  of  1S19;  county  tax 
91  cents,  and  road  tax  2  dollars  35  cents.  It  was  sold  for  these 
taxes  in  June,  1822.  This  suit  was  brought  to  April  term  1837. 
To  rebut  this  claim,  the  plaintiffs  proved  that,  in  May  1819,  they 
leased  the  land  to  a  tenant  for  eight  years,  to  commence  on  the  1st 
of  April  1820;  that  the  said  tenant  went  on  the  land  in  the  summer 
of  Ibl9,  and  built  a  cabin  and  a  stable,  and  that  he  moved  into  the 
cabin  about  the  last  of  August,  or  beginning  of  September  1819. 
They  contended,  therefore,  that  as  the  land  became  seated  in  1819, 
and  i he  collectors  might  have  found  property  on  the  premises  from 
which  to  levy  the  tax  during  the  year,  and  before  he  made  his  re- 
turn to  the  commissioners  of  lost  taxes  and  unseated  lands,  (the  3d 
of  February  1820,)  it  could  not  be  legally  sold  for  taxes,  and  there- 
fore the  deed  is  void. 

Grier,  president,  thus  charged  the  jury: — As  the  leading  facts  in 
this  case  are  not  disputed,  and  there  is  no  material  contradiction  in 
the  testimony,  the  court,  in  delivering  their  opinion,  will  assume 
them  to  be  true  as  proved.  The  act  of  the  13th  of  March  1815, 
which  directs  the  mode  of  selling  unseated  lands,  gives  the  owner 
two  years,  in  which  he  may  redeem  it:  and  if  redeemed,  or  offered 
to  be  redeemed  within  that  time,  or  if  the  taxes  can  he  proved  to 
have  been  paid  previous  to  the  sale,  "  then,  and  in  either  of  these 
cases,  said  owner  or  owners  shall  be  entitled  to  recover  the  same 
by  due  course  of  law — but  in  no  other  case,  and  on  no  other  plea 
shall  an  action  be  sustained;  and  no  irregularity  in  the  process  or 
otherwise,  shall  be  construed  or  taken  to  affect  the  title  of  the  pur- 
chaser, but  the  same  shall  be  declared  to  be  good  and  Iega4." 
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Now,  it  is  not  pretended  in  this  case,  that  the  land  has  been  re- 
deemed, or  offered  to  be  redeemed  within  two  years;  or  that  the 
taxes  for  which  it  was  sold  were  paid. 

But  notwithstanding  the  very  strong  and  exclusive  expression 
of  the  act  of  assembly,  that  in  no  other  case,  and  on  no  other 
plea,  an  action  should  be  sustained;  yet  our  courts  have  decided 
that  the  owner  may  show  that  the  land  was  not  unseated,  or  that 
it  never  was  assessed;  and  for  this  reason — that  the  law  gave  the 
treasurers  power  to  sell  only  unseated  lands,  and  to  sell  them  for 
taxes;  therefore,  before  jurisdiction  attached,  it  must  appear  that 
the  lands  are  unseated,  and  have  been  assessed  somehow  or  other, 
regularly  or  irregularly.  Stewart  v.  Showerfelt,  13  Serg.  <§•  Rawlc 
371;  M'Call  v.  Lorimer,  4  Watts  351. 

Taxes  on  seated  lands  are  a  personal  charge  on  the  owner,  and 
must  be  collected  from  him  or  his  tenant;  and  if  no  personal  pro- 
perty can  be  found  on  the  land  to  distrain  or  sell  for  the  taxes,  the 
collector  may  take  the  body  of  the  owner;  but  as  the  taxes  are  not 
a  lien  on  the  land,  the  commissioners  or  treasurers  have  no  power 
to  sell  the  land.  On  the  contrary,  a  tax  on  unseated  land  is  a  lien 
on  the  land  alone,  and  is  not  a  personal  charge  against  the  owner 
or  any  other  person. 

Of  course  the  situation  of  the  land  at  the  time  the  assessment  is 
made  and  the  tax  charged,  must  determine  the  liability  to  pay.  If 
the  land  be  seated  at  that  time,  the  commissioners  or  assessors  can 
not  make  the  land  chargeable,  and,  of  course,  the  treasurer  can 
have  no  power  to  sell  it.  On  the  contrary,  if  the  land  be  then 
unseated,  and  assessed  and  taxed  as  such,  the  tax  is  not  a  personal 
charge  on  the  owner,  and  the  collection  of  it  can  be  enforced  in  no 
other  way  but  by  a  sale  of  the  land  on  which  it  is  a  lien  or  charge. 
The  fact  that  the  land  becomes  afterwards  seated,  either  by  the 
owner  or  an  intruder,  will  not  alter  the  nature  of  the  charge,  or  the 
remedy  to  enforce  the  collection  of  the  tax.  And  in  this  all  the 
cases  agree. 

In  Kennedy  v.  Wilson,  1  Watts  505,  Kennedy,  J.,  says:  "  If  the 
improvement  had  been  made  before  the  assessment  of  the  taxes  for 
which  the  land  was  sold,  &c.,  I  would  have  considered  the  land 
seated,  and  the  sale  made  of  it  for  taxes  void." 

In  the  case  of  Harbison  v.  Jack,  2  Walts  124,  the  land  had  been 
seated  for  twenty  years  before  the  assessment,  and  was  only  vacant 
by  chance  at  the  time  of  the  assessment. 

"in  Shaffer  v.  M'Coble,  2  Watts  421,  the  land  was  seated  at  the 
time  of  the  assessment. 

In  Owens  v.  Vanhook,  3  Walls  260,  it  is  said  the  land  must  not 
only  be  unseated,  but  assessed  as  unseated. 

In  Keating  v.  Williams,  5  Walts  3S2,  the  lot  was  seated  and  had 
been  assessed  as  seated,  and  therefore  the  sale  was  void. 

In  Kennedy  v.  Daily,  6  Watts  269,  Rogers,  J.,  says:  "  In  all 
controversies,  as  in  the  present  instance,  it  becomes  an  important 
VIH. — 2  w 
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inquiry  whether  the  lands  were  seated  or  unseated  at  the  time 
they  were  assessed." 

And  finally,  in  Robinson  v.  Williams,  6  Watts  281,  it  is  conceded 
that  it  is  not  a  valid  objection  to  a  treasurer's  deed  for  unseated 
lands  sold  for  taxes,  that  the  land  became  seated  several  years 
before  the  sale  of  it — were  unseated  when  the  taxes  were  assessed. 

Now,  in  this  case,  it  is  not  disputed  that  the  land  was  unseated 
when  the  tax  was  assessed.  In  such  cases  it  is  not  usual  or  neces- 
sary to  include  such  taxes  in  the  list  or  duplicate  given  to  the  col- 
lector. See  6  Watts  285;  3  Watts  261.  They  are  usually  paid 
to  the  treasurer. 

Neither  would  the  collector  have  power  to  enforce  the  collection 
of  these  taxes  on  unseated  lands,  (although  put  in  his  duplicate,) 
against  the  person  of  the  owner  or  improver  of  the  land,  who  may 
have  entered  into  the  possession  since  the  duplicate  came  into  his 
hands  for  collection. 

It  was  decided  in  this  court,  in  the  case  of  Watson  v.  Stinson, 
that  in  a  case  like  the  present,  where  the  land  was  unseated  and 
assessed  as  such,  and  (as  is  the  custom  in  this  country)  the  tax  was 
included  in  the  collector's  duplicate  with  other  taxes  on  unseated 
lands,  that  a  payment  made  to  him  by  a  person  who  had  entered 
or  intruded  into  the  land  before  the  end  of  the  year,  was  a  good 
payment  of  the  tax,  and  that  the  treasurer  could  not  afterwards  sell 
the  land ;  that  the  warrant  of  the  commissioners,  in  the  collector's 
duplicate,  was  sufficient  authority  to  him  to  receive  the  tax  and 
give  a  valid  receipt  for  it,  or  a  discharge. 

This  case  was  afterwards  affirmed  by  the  supreme  court  and 
an  opinion  delivered  by  Huston,  J.,  which  has  not  been  reported. 
But  it  only  decides  that  when  the  tax  on  unseated  lands  is  included 
in  the  collector's  duplicate,  he  can  legally  receive  them;  not  that 
he  has  power  to  compel  any  person,  who  may  have  come  into 
possession  at  the  end  of  the  year,  to  pay  them;  nor  that  the  land 
was  not  liable,  if  he  failed  to  collect  it  of  such  person. 

On  the  undisputed  and  admitted  facts  of  this  case,  therefore,  to 
wit,  that  the  tract  was  unseated  when  it  was  assessed  as  unseated ; 
that  it  remained  so  when  the  collector  went  on  the  land  to  collect 
the  tax,  both  in  May  and  August;  that  it  became  seated  in  the  latter 
end  of  August  or  beginning  of  September  1819;  that  the  tax  so 
assessed  has  never  been  paid;  the  court  instruct  you  that,  if  you 
believe  these  to  be  the  facts,  you  should  find  for  the  defendant. 

In  this  view  of  the  case  it  is  unnecessary  to  decide  the  other  point 
made  by  defendant's  counsel,  viz.,  that  the  plaintiff's  recovery  is 
absolutely  barred  by  the  five  year  limitation,  the  defendant  having 
been  in  possession  for  more  than  ten  years. 

I  do  not  know  that  the  limitation  of  ten  years,  contained  in  the 
act  of  1804,  has  ever  been  decided  to  apply  to  sales  made  since 
1815;  nor  can  I  say  that  my  opinion  is  so.  But  as  the  defendant's 
counsel  have  relied  upon  it  and  consider  it  tenable,  and  as  the 
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plaintiff's  counsel  intend  taking  the  case  to  the  supreme  court  on 
an  exception  to  our  opinion  on  the  first  point,  I  will  rule  this  against 
him  also,  in  order  that  the  whole  case  may  be  finally  settled. 
To  this  charge  of  the  court,  the  plaintiff's  counsel  excepted. 

Baird,  for  plaintiff  in  error,  cited  13  Serg.  8?  Rawle  365. 
M'Candless  and  S/ialer,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — For  the  reasons  given  by  Mr  Justice  Grier,  we  are 
of  opinion  the  judgment  should  be  affirmed  on  the  first  point.  The 
case  cannot  be  distinguished  from  Robinson  v.  Williams,  6  Watts 
281.  Although  the  collector  might  have  received  the  unpaid  tax 
from  the  tenant  who,  after  its  assessment,  occupied  the  land,  yet  he 
had  no  authority  to  compel  payment,  as  a  tax  assessed  on  unseated 
land  is  a  lien  on  the  land  alone,  and  is  not  a  personal  charge  against 
the  owner  or  his  tenant.  The  distinction,  therefore,  on  which  the 
plaintiff  in  error  relies,  that  the  collector  had  not  made  his  return 
before  it  became  a  seated  tract,  can  not  avail  her.  This  is  a  very 
hard  case,  it  is  true,  but  not  more  so  than  Robinson  v.  Williams. 
It  is  not  for  us  to  make,  but  to  expound  the  law,  and  there  is  nothing 
which  conduces  more  to  the  safety  and  prosperity  of  our  citizens 
than  a  steady  and  uniform  adherence  to  adjudged  cases,  which  are 
the  landmarks  of  the  law. 

As  this  disposes  of  the  whole  case,  we  decline  noticing  the  second 
point. 

Judgment  affirmed. 


Leasure  against  Mahoning  Township. 

The  jurisdiction  of  township  auditors  extends  only  to  the  accounts  of  the 
township  for  the  preceding  year;  and,  therefore,  no  act  of  theirs  in  relation  to 
the  accounts  of  previous  supervisors  have  any  validity,  and  cannot  be  given  in 
evidence  in  an  action  against  the  township. 

The  statute  of  limitation  does  not  extinguish  a  debt,  but  only  bars  the  remedy 
for  its  collection;  hence  it  forms  no  bar  to  the  recovery  of  a  claim  for  which  the 
party  had  no  right  of  action. 

ERROR  to  a  special  court  for  Indiana  county. 

John  Leasure  against  Mahoning  and  Montgomery  townships, 
in  Indiana  county.  The  plaintiff  having  been  the  supervisor  of  the 
said  township  for  the  years  1819  and  1821,  his  accounts  were  set- 
tled by  the  auditors  each  year,  and  a  balance  was  found  to  be  due 
the  plaintiff,  for  which  this  suit  was  brought,  by  authority  of  a 
special  act  of  assembly,  passed  the  16th  of  June,  1836.  On  the 
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trial  the  plaintiff  gave  in  evidence  the  settlements  of  his  accounts, 
and  then  offered  in  evidence  a  settlement  of  them  again  by  the 
auditors  for  the  year  1831.  This  was  objected  to  on  the  ground, 
that  the  auditors  of  1831  had  no  authority  to  examine  or  allow  the 
accounts  for  the  years  1819  and  1821,  and  the  court  rejected  the 
offer  and  sealed  a  bill  of  exceptions.  The  court  below  instructed 
the  jury  that  the  statute  of  limitations  was  a  bar  to  the  plaintiff's 
recovery. 

The  rejection  of  the  evidence  and  this  direction  to  the  jury  were 
the  errors  assigned. 

W.  Banks  and  Coulter,  for  plaintiff  in  error. 
Buffinglon,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,!. — The  first  error  is  a  bill  of  exceptions,  taken  to  the 
opinion  of  the  court,  rejecting  the  report  of  the  auditors  of  Maho- 
ning  township,  appointed  for  the  year  1831,  of  their  having,  at  the 
request  of  the  plaintiff,  examined  orders  drawn  in  his  favour  for 
balances  due  to  him  as  supervisor  of  the  said  township  in  the  years 
1819  and  1821,  and  of  their  having  thereupon  found  certain  balances 
to  be  still  due  thereon  to  him.  The  court,  in  our  opinion,  decided 
correctly  in  refusing  to  admit  this  evidence.  The  auditors  of  1831 
had  no  authority,  under  the  acts  of  assembly  passed  in  this  behalf, 
to  examine  and  pass  upon  the  plaintiff's  claims.  Their  business 
was  to  examine  arid  settle  the  accounts  of  the  supervisors  for  the 
year  which  had  just  -expired.  The  plaintiff's  claims  had  been 
examined  and  adjusted  by  the  auditors  duly  appointed  for  that 
purpose,  in  the  years  in  which  they  accrued;  and  no  board  of 
auditors  appointed  for  any  subsequent  year  could  take  cognizance 
of  them  for  any  purpose,  either  for  renewing  or  avoiding  them. 
The  two  remaining  errors  are  exceptions  to  the  charge,  delivered 
by  the  court  to  the  jury,  instructing  them  that  the  plaintiff's  claim 
was  barred  by  the  statute  of  limitations.  In  this  we  think  the  court 
erred,  because  the  claim  of  the  plaintiff  is  riot  embraced  by  that 
statute.  It  does  not,  and  it  never  was  intended  that  it  should,  apply 
to  claims,  for  the  recovery  of  which  the  party  entitled  thereto  could 
not  maintain  an  action.  The  statute  does  not  extinguish,  the  debt 
or  claim,  it  only  forms  a  bar  to  the  remedy  of  the  party  to  recover 
it  by  action:  but  it  is  perfectly  clear  that  if  the  right  to  maintain  an 
action  for  it  were  never  vested  in  him,  the  statute  can  be  no  bar  to 
it,  because  it  would  be  contrary  to  reason  to  hold  that  the  statute 
operated  upon  and  took  that  away  which  never  existed;  or  in  other 
•words,  deprived  the  party  of  a  right  which  he  never  had,  until  the 
act  of  1836  was  passed  for  the  special  purpose  of  investing  with 
such  right.  Since  he  has  thus  been  enabled  to  bring  and  maintain 
his  action,  no  time  appears  to  have  been  lost  on  his  part,  nor  room 
left  for  the  statute  to  intervene. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 
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ABATEMENT. 

PLEADING,  6,  7,  8. 

ACTION,  6. 

BOND,  1. 

DOWER. 

The  death  of  a  plaintiff  in  an  action  of  partition,  after  judgment  quod 
partitio fiat,  does  not  abate  the  writ ;  but  though  the  writ  does  not  abate, 
the  surviving  plaintiff  cannot  have  execution  on  his  judgment,  but  must  re- 
sort to  a  scire facias,  to  show  cause  why  a  writ  de  partitionefacienda  should 
not  issue.  Frohoch  v.  Gustine,  121 

ACCEPTOR. 

DAMAGES,  5. 

ACCOUNT. 

The  settlement  of  an  account  against  an  estate  by  executors,  and  an  obli- 
gation by  them  under  their  hands  and  seals  to  pay  the  balance  out  of  the 
assets  of  the  estate,  create  no  personal  responsibility  on  their  part  beyond 
the  assets  which  came  to  their  hands.  JUllen  \.  Grqffius,  397. 

ACTION. 

PARTITION,  1. 
CONTRACT,  3. 
ABATEMENT. 
PLEADING,  7. 
INDEMNITY. 
ADMINISTRATOR,  2. 
ADMINISTRATION  BOND,  2. 
BOND,  6. 

1.  An  action  of  debt  upon  a  judgment  is  not  supported  by  a  decree  of 
the  Supreme  Court,  upon  an  appeal  from  the  orphans'  court,  settling  a 
guardianship  account.    It  is  not  such  a  judgment  as  will  support  an  action 
of  debt.     Eichelberger  v.  Smyser,  181. 

2.  If  an  injury  be  inflicted  upon  a  child  while  living  with  and  in  the  ser- 
vice of  his  father,  he  may  maintain  trespass;  but  if  at  the  time  he  be  hired 
to,  and  in  the  service  of  another,  trespass  on  the  case  is  the  proper  remedy. 
Wilt  v.  Pickers,  227. 

3.  In  an  action  for  maliciously  suing  out  a  capias  ad  respondendum,  the 
plaintiff  is  estopped  from  denying  the  existence  of  a  probable  cause  of  ac- 
tion, by  the  fact  that  a  judgment  was  rendered  against  him  in  the  suit  in 
which  he  was  arrested.    Herman  v.  Srookerhoff,  240. 

4.  If  a  person  lend  money  and  take  a  note  for  it  payable  at  a  future 
day,  and  then  parts  with  the  note  for  a  valuable  consideration,  he  can  not 
sue,  either  on  the  note  or  on  the  original  cause  of  action,  until  he  has  taken 
up  the  note.     Small  v.  Jones,  265. 

5.  The  criterion,  from  which  to  judge  whether  the  action  may  be  brought 
in  the  name  of  the  husband  and  wife,  or  the  husband  alone,  seems  to  be 
this:  whether  upon  the  death  of  the  husband,  it  would  survive  to  the  wife. 

viii. — 2  w* 
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ACTION. 

If  it  would,  the  action  may  be  in  the  name  of  both;  if  it  would  not,  it  must 
be  in  the  name  of  the  husband  alone.  Fairchild  v.  Chaustelleux,  412. 

6.  When  the  disability  of  a  plaintiff  not  only  suspends  the  action,  but 
destroys  it  altogether,  it  may  be  pleaded  in  bar  as  well  as  in  abatement. 
Sandback  v.  Quigley,  460. 

If  a  personal  action  which  does  not  survive,  is  brought  after  the  death  of 
the  party,  the  court  may  abate  it  on  motion;  or,  if  there  be  doubt  about  the 
fact,  should  put  the  party  to  his  plea,  and  that  without  regard  to  the  pre- 
vious state  of  the  pleadings,  whether  the  defendant  had  pleaded  in  bar  or 
not.  Ibid. 

If  the  plaintiff  in  an  action  of  dower  die  pending  the  action,  it  abates; 
there  can  be  no  substitution  of  her  personal  representatives  for  any  purpose. 
Ibid. 

Quaere — Whether  the  personal  representative  of  a  deceased  widow  may 
not  maintain  an  action  on  the  case  against  the  heir  for  her  portion  of  the 
proceeds  of  the  estate,  during  the  time  she  was  kept  out  of  possession1? 
Ibid. 

ACTUAL  SETTLEMENT. 

The  right  to  land  acquired  by  actual  settlement,  is  the  subject  of  lien, 
levy,  and  sale  by  the  sheriff;  and  when  sold,  the  purchaser  may  continue 
and  complete  the  settlement  by  a  tenant.  Myers  v.  Myers,  430. 

ADMINISTRATOR. 
INTESTATE. 
DEBTS,  1. 

1.  An  administrator  may  waive  the  inquisition  and  condemnation  of  the 
real  estate  of  his  intestate  upon  a  fieri  facias.    Hunt  v.  Devling,  403. 

2.  One  of  three  administrators  having  settled  a  final  account  of  his  admi- 
nistration, upon  which  a  decree  of  distribution  was  made  by  the  orphans* 
court,  an  action  will  lie  by  one  of  the  distributees  against  his  personal  re- 
presentative to  recover  a  distributive  share,  although  his  co-administrator 
still  survives.     Baughman  v.  Kunkle,  483. 

ADMINISTRATION  ACCOUNT. 

ACCOUNT. 

A  bequest  of  personal  estate  to  a  legatee  for  life,  without  any  disposition 
of  it  over  after  her  death,  may  be  paid  to  her  absolutely  by  the  executor, 
and  will  be  credited  to  him  upon  the  settlement  of  his  administration  ac- 
count. Brownficld's  Estate,  465. 

ADMINISTRATION  BOND. 
BOND,  2. 

1.  The  sureties  in  an  ordinary  administration  bond  are  not  liable  for  the 
proceeds  of  the  intestate's  real  estate,  though  charged  in  the  account  of 
the  administration  as  settled  by  the  orphans'  court.  Commonwealth  v.  Gilson, 
214. 

2.  The  presumption  of  payment  of  an  administration  bond  does  not  begin 
to  run  from  its  date,  but  from  the  time  when  the  plaintiff  is  entitled  to  re- 
sort to  it: — hence,  in  an  action  by  a  creditor  against  the  surety  in  such 
bond,  the  time  will  be  computed  from  the  period  when  the  administrator 
was  fixed  personally  for  the  debt;  and  this  is  a  question  of  law  for  the 
court.     Backestoss  v.  Commonwealth,  286. 

3.  The  limitation  to  an  action  against  sureties,  provided  by  the  second 
section  of  the  act  of  the  4th  of  April  1797,  is  not  applicable  to  an  original 
administration  bond  taken  by  the  register,  but  only  to  an  additional  bond 
given  by  an  executor  or  administrator,  by  order  of  the  orphans'  court.  Com- 
monwealth  v.  Patterson,  515. 
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AGENT. 

ATTORNEY  AT  LAW,  3. 

DEPOSITION,  2. 

WITNESS,  6. 

When  some  evidence  has  been  given  of  the  existence  of  an  agency,  it  is 
competent  to  give  in  evidence  the  acts  and  declarations  of  such  agent  re- 
specting the  subject-matter  of  his  authority,  and  whether  his  agency  had 
then  ceased,  or  was  continued,  must  be  submitted  as  a  matter  of  fact  to  the 
jury,  with  the  direction,  that  if  his  authority  had  ceased,  his  acts  and  de- 
clarations are  to  be  disregarded.  Stewart  v.  Watts,  392. 

AGREEMENT. 

CONTRACT,  6,  7. 

APPEAL. 

BANK,  2. 

1.  A  creditor  who  did  not  appeal,  will  not  be  allowed  to  file  exceptions 
in  the  supreme  court.     Berryhill  \.  Dowding,  313. 

2.  As  a  general  rule,  it  seems,  that,  by  a  stipulation  embraced  in  a  note, 
not  to  appeal  from  a  judgment  thereon,  the  maker  waives  his  right  to  an 
appeal,  as  a  matter  of  course,  under  the  act  of  assembly.     Pritchard  v. 
Denton,  371. 

APPROPRIATION. 

1.  In  the  appropriation  of  the  proceeds  of  a  sheriff's  sale,  though  a  party 
claimant  has  a  prior  judgment,  yet,  if  insolvent,  he  shall  not  take  the  money 
raised,  to  the  prejudice  of  a  subsequent  judgment  creditor  to  whom  he  is 
bound  as  surety  for  the  payment  of  his  judgment.     Himes  v.  Barnitz,  39. 

2.  In  the  distribution  of  a  fund  made  by  a  sheriff's  sale,  and  brought 
into  court,  the  court  will,  as  between  equitable  claimants,  be  governed  by 
principles  of  equity.     Kohl  v.  Harting,  329. 

ARBITRATION. 
AWARD,  1,  2. 

ARREST  OF  JUDGMENT. 
ERROR,  1. 

ASSETS. 

ACCOUNT. 
DEBTS,  1. 

ASSIGNEE. 

ASSIGNMENT,  1. 

1.  The  assignee  of  a  judgment  takes  it  subject  to  all  the  equities  existing 
between  the  assignor  and  other  persons  at  the  time.    Himes  v.  Barnitz,  39. 

2.  The  assignee  of  a  judgment  takes  it  subject  to  all  the  equities  which 
exist  between  the  parties  to  it.     Hence,  if  the  defendant  in  such  judgment 
had,  prior  to  the  assignment,  obtained  a  judgment  against  the  plaintiff, 
upon  an  independent  cause  of  action,  it  is  such  an  equity  as  is  available  as 
a  defence  against  the  assignee,  in  ascire  facias,  upon  the  judgment  assigned 
to  him.     Filbert  v.  Hawk,  443. 

3.  A  bond  given  by  an  assignee,  under  a  voluntary  deed  for  the  benefit 
of  creditors,  with  but  one  surety,  is  not  void,  although  it  do  not  appear  to 
have  been  approved  by  a  judge;  and  it  may  be  enforced  against  the  assignee 
and  surety.     Mean  v.  Commonwealth,  223. 

ASSIGNMENT. 

1.  The  assignment  of  a  bond  by  an  attorney  in  fact,  in  terms  different 
from  his  authority,  is  not  admissible  to  establish  a  right  in  the  assignee 
to  the  money  secured  by  it.     Slrohecker  v.  Farmers'1  Bank,  188. 

2.  If  a  claim  be  transferred  to  a  creditor  as  a  collateral  security  for  the 
payment  of  a  debt,  it  is  incumbent  on  such  creditor  to  use  ordinary  dili- 
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gence  to  realize  the  claim;  and  he  would  be  responsible  for  loss  occasioned 
by  an  omission  to  do  so.  But  if  the  transfer  be  of  a  special  character,  au- 
thorizing the  creditor  to  receive  the  amount  when  collected,  then  it  imposes 
no  responsibility  on  the  creditor  as  to  the  diligent  prosecution  of  the  claim. 
Miller  v.  Gettysburg  Bank. 

3.  C  bequeathed  to  her  grandson,  A,  4000  dollars,  to  be  invested  in 
business  for  the  benefit  of  his  mother  and  her  children  for  five  years,  with- 
out interest,  and  at  the  expiration  of  that  time  to  be  equally  divided  into 
three  parts,  one  of  which  she  gave  to  each  of  her  grand-children,  and  she 
appointed  the  said  A  her  executor,  who  put  the  money  into  his  own  mer- 
cantile business.  A  having  failed  in  business,  it  was  held,  that  the  said 
sum  of  4000  dollars  was  such  a  debt  due  by  him,  as  that  he  might  prefer  the 
same  in  a  voluntary  assignment  for  the  benefit  of  his  creditors.  TUford's 
Case,  531. 

ASSUMPSIT. 

The  law  raises  no  implied  promise  to  pay,  from  the  mere  fact  of  a 
mother's  maintenance  of  her  child.  The  presumption  is,  that  she  furnished 
it  gratuitously,  without  regard  to  the  means  of  either.  Cummings  v.  Cum- 
mings,  366. 

ATTORNEY  AT  LAW. 

1.  An  attorney  at  law,  who  has  been  consulted  professionally  respecting 
the  title  to  lands,  can  not  afterwards  become  a  purchaser  of  those  lands 
from  the  state  or  a  third  person,  and  set  up  such  title  against  that  of  his 
client,  but  the  same  shall  enure  to  the  benefit  of  the  client.     Galbreatk  v. 
Elder,  81. 

2.  The  employment  of  an  attorney  at  law  to  prevent  the  condemnation 
of  real  estate  upon  an  execution,  does  not  create  such  a  relation  between 
him  and  his  client  as  precludes  him  from  becoming  a  purchaser  of  the 
estate  when  sold  by  the  sheriff.     Devinney  v.  Norris,  314. 

3.  If  one,  in  the  course  of  his  business  as  agent,  attorney  or  counsel  for 
another,  obtain  knowledge  from  which  a  trust  would  arise,  and  afterwards 
becomes  the  agent,  attorney  or  counsel  of  a  subsequent  purchaser  in  an  in- 
dependent and  unconnected  transaction,  his  previous  knowledge  is  not  no- 
tice to  such  other  person  for  whom  he  acts.    Hood  v.  Fahnestock,  489. 

ATTORNEY  IN  FACT. 
ATTORNEY  AT  LAW,  3. 

1.  The  assignment  of  a  bond  by  an  attorney  in  fact,  in  terms  different 
from  his  authority,  is  not  admissible  to  establish  a  right  in  the  assignee  to 
the  money  secured  by  it.     Strohecker  v.  Farmers'  Bank,  188. 

2.  A  power  of  attorney   "  to  ask,  demand,  &c.,  his  lawful  part  of  the 
estate  of  H.,  giving  and  granting  to  his  said  attorney,  his  sole  and  full 
power  to  take,  pursue,  and  follow,  such  legal  course  for  the  recovery,  and 
obtaining  the  same  as  he  himself  might  or  could  do,  and  upon  receipt  there- 
of, acquittances  and  other  sufficient  discharges  for  him  and  in  his  name, 
to  sign,  seal,  and  deliver,"  &c.,  will  not  authorize  the  attorney  to  sell  and 
convey  real  estate.    Hay  v.  Mayer,  203. 

AUDITORS. 

TOWNSHIP,  2. 

AUTHORITY. 

ASSIGNMENT,  1. 

AWARD. 

1.  Upon  a  rule  to  show  cause  why  a  judgment  should  not  be  opened, 
and  defendant  let  into  a  defence,  the  parties  entered  into  an  agreement  to 
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AWARD. 

refer  the  case  to  arbitrators  "  whose  award  should  be  final,  and  upon  which 
execution  might  issue."  Held,  that  an  award  made  and  filed  under  such  agree- 
ment, does  not  require  the  sanction  of  the  court,  or  any  other  formality,  in 
order  to  entitle  the  plaintiff  to  an  execution  upon  it.  Gallup  v.  Reynolds,  424. 
2.  A  writ  of  error  will  not  lie  to  reverse  the  order  of  a  court,  setting 
aside  a  rule  of  reference  and  award  of  arbitrators;  the  legality  of  such 
order  can  only  be  reviewed  after  the  final  decision  of  the  cause;  and  if  er- 
roneous, the  award,  with  all  its  consequences,  will  then  be  restored.  Erie 
Bank  v.  Brawley,  530. 

BAIL. 

On  a  scire  facias  against  bail,  to  enable  the  defendant  to  take  advantage  of 
the  fact  that  no  capias  ad  satisfaciendum  issued  against  the  defendant  in  the 
original  suit,  it  must  be  pleaded;  but  if  evidence  be  given  of  it  without 
plea  and  without  objection,  and  the  court  err  in  their  opinion  upon  the  effect 
of  that  evidence,  the  judgment  will  be  reversed.  Brotherline  v.  Mallory,  132. 

If  in  such  case  a  capias  ad  satisfaciendum  issued  for  an  amount  different 
from  the  actual  amount  of  the  judgment,  or  from  the  amount  as  afterwards 
fixed  by  the  Prothonotary,  and  the  fact  be  pleaded,  the  plaintiff  will  not  be 
permitted  to  recover.  Ibid. 

BANK. 

1.  The  stock  which  a  bank  owns  in  another  corporation,  or  its  own,  is 
not  subject  to  taxation  for  school  purposes,  under  the  provisions  of  the  act 
of  the  25th  of  March  1831.     School  Directors  v.  Carlisle  Bank,  289. 

2.  Nor  does  the  bank  waive  its  objection  to  the  assessment  of  such  a  tax, 
by  its  omission  to  appeal  therefrom,  in  the  manner  prescribed  by  the  sixth 
section  of  that  act.     Ibid. 

BASTARD. 

In  an  indictment  under  the  act  of  1794,  for  concealing  the  birth  of  a  bas- 
tard child,  it  is  fatal,  that  it  does  not  distinctly  aver  the  death  of  the  child. 
Douglass  v.  Commonwealth,  535. 

BEQUEST. 

DEBT,  1,  2,  3. 
ADMINISTRATION  ACCOUNT. 

1.  "When  my  land  is  sold,  and  the  youngest  child  comes  to  full  age, 
and  each  has  received  their  share  as  above  stated,  and  there  is  any  yet  re- 
maining, it  is  my  request  that  what  remains  shall  be  equally  divided  be- 
twixt the  surviving  heirs:"  Held,  to  be  a  contingent  legacy,  payable  when 
his  youngest  child  came  of  age,  and  to  those  residuary  legatees  only  who 
survived  at  that  period.     Lamb  v.  Lamb,  184. 

2.  A  bequest  of  personal  estate  to  a  legatee  for  life,  without  any  dispo- 
sition of  it  over  after  her  death,  may  be  paid  absolutely  by  the  executor, 
and  it  will  be  credited4to  him  upon  the  settlement  of  his  administration  ac- 
count.    Broionfield's  Estate,  465. 

BILL  OF  EXCHANGE. 
DAMAGES,  5. 

BOND. 

CONSTABLE,  2,  3. 

EXECUTION,  4. 

ASSIGNMENT,  1. 

1.  The  act  of  the  24th  February  1834,  is  a  repeal  of  the  act  of  1772,  so 
far  as  the  tender  of  a  refunding  bond  is  necessary,  before  suit  brought,  for 
the  recovery  of  a  legacy.  A  plea  in  abatement  cannot  now  be  maintained 
on  that  ground.  Bixler  v.  Blankenbiller,  64. 
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BOND. 

2.  Whenever  an  executor  (who  has  given  security)  or  an  administrator, 
absconds,  conceals  himself  or  resides  beyond  the  jurisdiction  of  the  court, 
an  action  will  lie  on  his  official  bond  against  the  surety  without  recourse 
in  the  first  instance  to  the  principal.     Commonwealth  v.  Wenrick,  159. 

3.  A  bond  given  by  an  assignee,  under  a  voluntary  deed  for  the  benefit 
of  creditors,  with  but  one  surety,  is  not  void,  although  it  do  not  appear  to 
have  been  approved  by  a  judge;  and  it  may  be  enforced  against  the  as- 
signee and  surety.     Mears  v.  Commonwealth,  223. 

4.  The  execution  and  delivery  of  a  bond  for  the  surplus  purchase-money, 
form  part  of  the  title  of  a  purchaser  at  treasurer's  sale,  and  whenever  such 
title  is  relied  upon,  the  filing  of  the  bond,  or  the  execution  and  delivery  of 
it,  must  be  shown  affirmatively.     Without  this  the  title  is  void.  McDonald 
T.  Maus,  364. 

5.  The  accidental  erasure  of  the  signature  or  seals  of  two  sureties  to  an 
obligation  for  the  payment  of  money,  does  not  render  void  the  instrument 
as  to  a  third  surety,  nor  would  that  effect  be  produced  by  the  restoration 
of  the  signature  without  the  seals,  and  without  the  consent  of  the  other 
obligor.     Rhoads  v.  Frederick,  448. 

6.  In  an  action  to  recover  a  distributive  share,  it  is  not  necessary  to 
tender  a  refunding  bond  before  suit  brought;  nor,  after  a  great  lapse  of  time, 
would  the  court  require  such  bond  to  be  given  at  any  time.     Baughman  v. 
Kunkle,  483. 

BOOKS. 

EVIDENCE,  4. 

Entries  in  a  day-book,  in  order  to  their  validity  as  evidence  of  a  charge, 
must  be  made,  as  to  time,  in  the  ordinary  course  of  that  business  in  which 
he  is  engaged,  who  makes  the  charge.  If  they  be  delayed  over  one  day, 
they  are  not  legal  evidence  to  charge  a  defendant,  unless  under  peculiar  cir- 
cumstances. Walter  v.  Bollman,  544. 

BOROUGH. 

The  jurisdiction  of  the  quarter  sessions  over  the  laying  out  of  roads,  ob- 
tains within  the  limits  of  a  borough,  unless  it  be  excluded  by  the  charter 
of  incorporation.  Neivville  Road  Case,  172. 

BRIGADE  INSPECTOR. 
PUBLIC  ACCOUNTS. 

CAPIAS  AD  SATISFACIENDUM. 
BAIL. 

CASE. 

ACTION,  2. 

CHALLENGE. 

It  is  a  good  cause  of  challenge  to  a  juror  that  he  is  the  tenant  of  one  of 
the  plaintiffs.  Harrisburg  Bank  v.  Foster,  304. 

CLIENT. 

ATTORNEY  AT  LAW. 

COLLATERAL  SECURITY. 

ASSIGNMENT,  2. 

COMMON  CARRIER. 

An  opinion  expressed  by  the  crew  of  a  vessel,  in  consultation  with  the 
master  on  the  soundness  of  a  link  in  a  chain-cable  which  they  were  pay- 
ing out  to  prevent  her  from  dragging  her  anchors,  is  admissible  in  proof  of 
its  adequacy  to  the  ordinary  exigencies  of  the  navigation.  Reed  v.  Dick,  479. 
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COMMON  CARRIER. 

Evidence  that  other  vessels  driven  into  port  by  tlie  same  storm,  were 
staunch  and  strong  as  any  employed  in  the  trade,  is  competent  to  show  its 
violence.  Ibid. 

Also,  that  the  sails  were  insufficient,  is  inoperative  where  the  loss  is  as- 
sumed to  have  been  occasioned  exclusively  by  the  insufficiency  of  a  cable. 
Ibid. 

The  expense  of  overland  transportation,  after  the  goods  have  been  un- 
conditionally received  at  an  intermediate  port,  must  be  borne  by  the  mer- 
chant, and  not  by  the  carrier.  Ibid. 

CONDEMNATION. 

ADMINISTRATOR,  1. 

CONNECTICUT  TITLE. 

EASEMENT. 

CONCEALMENT. 
BASTARD. 

CONSTABLE. 

1.  A  constable's  return  to  an  execution,  that  he  had  levied,  and  that  the 
property  was  "  not  sold  by  J.  T.  H.  becoming  responsible  for  the  conse- 
quences:"    Held,  to  be  insufficient.     Hall  v.  Galbreath,  220. 

In  an  action  against  the  constable  for  such  insufficiency,  it  is  not  com- 
petent to  him  to  prove  that  the  property  did  not  belong  to  the  defendant  in 
the  execution.  Ibid. 

If  he  has  reason  to  doubt  about  the  ownership  of  it,  he  may  require  the 
plaintiff  to  indemnify  him;  and  if  he  refuses  to  sell,  not  having  done  so,  he 
becomes  liable.  Ibid. 

2.  A  constable  having  a  capias  ad  respondendum  in  his  hands,  took  an 
agreement  from  a  third  person  for  the  appearance  of  the  defendant  on  a  day 
certain  to  answer  the  plaintiff's  claim;  and  in  default  of  appearance,  that  he 
would  pay  the  debt  and  costs:  Held,  that  such  agreement,  though  void  as 
a  statutory  obligation,  yet  if  given  to  the  plaintiff  himself,  and  not  to  the 
constable,  may  be  enforced  by  action.     Koons  v.  Seward,  388. 

3.  In  an  action  against  the  sureties  of  a  constable  upon  his  official  bond  to 
recover  the  amount  of  a  judgment  for  which  the  constable  became  liable, 
the  judgment  previously  obtained  against  the  constable  himself  is  conclu- 
sive evidence  of  the  liability  of  the  sureties.     Evans  v.  Commonwealth,  398. 

In  order  to  recover  against  the  sureties  of  a  constable,  it  is  not  necessary 
that  the  constable  should  have  been  discharged  as  an  insolvent  debtor:  it  is 
sufficient  that  it  be  proved  by  parol  that  he  was  insolvent.  Ibid. 

CONSTITUTION. 

The  amendments  to  the  constitution  of  1790,  were  adopted  at  the  time 
when  the  result  of  the  vote  of  the  electors  thereon  was  ascertained  from 
the  official  returns,  and  made  known  by  the  speaker  of  the  senate;  and  after 
that  period,  no  appointment  to  judicial  office  could  be  made  by  the  governor, 
without  the  advice  and  consent  of  the  senate.  Commonwealth  v.  Collins,  331. 

CONTRACT. 

1.  In  an  action  upon  a  contract  for  the  delivery  of  lumber  at  a  particular 
place  for  a  stipulated  price,  which  the  purchaser  refused  to  pay,  the  measure 
of  damages  is  the  difference  between  the  price  contracted  to  be  paid  and 
the  value  of  the  lumber  when  it  ought  to  have  been  accepted;  and  although 
a  resale  is  a  convenient  and  often  a  satisfactory  means  of  ascertainment,  it  is 
not  the  only  one,  and  the  jury  are  not  bound  by  it  when  they  can  find  another 
more  in  accordance  with  the  justice  of  the  case.    Andrews  v.  Hoover,  239. 

2.  In  an  action  on  a  contract  of  guaranty,  that  a  promissory  note,  payable 
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CONTRACT. 

to  J.  S.  or  bearer,  "  is  collectible,"  insolvency  of  the  maker  excuses  the 
want  of  an  attempt  to  collect  the  debt  from  him  by  process.  M'Doal  v. 
Yeomans  »lw61 . 

But  such  an  action  can  be  maintained  only  by  him  with  whom  the  con- 
tract was  made,  and  consequently  not  by  a  subsequent  holder  of  the  note. 
Ibid. 

And  no  presumption  arises  that  a  holder,  not  named,  either  in  the  note  or 
in  the  guaranty,  was  a  party  to  the  contract.  Ibid. 

3.  A  contract  between  a  vendor  and  vendee,  to  entitle  itself  to  the 
assistance  of  a  chancellor  for  specific  execution,  must  have  originated  from 
a  pure  source;  and  if  founded  upon  a  breach  of  faith  by  the  vendor,  specific 
performance  will  not  be  decreed  in  favour  of  the  vendee,  although  innocent 
of  it:  but  he  will  be  left  to  his  action  at  law  for  damages.     Patterson  v. 
Martz,  374. 

Lapse  of  time,  change  of  circumstances,  and  indifference  on  the  part  of 
the  vendee  of  land,  are  circumstances  to  induce  a  chancellor  to  refuse  a 
decree  of  specific  performance.  Ibid. 

4.  A  contractor,  being  the  builder,  and  a  contractor  under  him,  not  recog- 
nized by  the  owner,  can  not  unite  as  partners  in  filing  a  claim  for  their  work 
against  the  building.     The  sub-contractor,  in  such  case,  should  file  a  sepa- 
rate claim  for  his  work,  against  the  owner  and  the  builder  with  whom  he 
contracted.     Barker  v.  Maxwell,  478. 

5.  A  contract  based  on  a  supposed  state  of  things  which  had  no  existence 
in  fact,  will  be  relieved  against  on  the  ground  of  mistake.    Horbach  v. 
Gray,  492. 

A  parol  contract  for  the  purchase  and  sale  of  land  will  not  merge  in  a  col- 
lateral covenant  between  the  parties  respecting  the  title,  so  as  that  an  action 
may  not  be  supported  upon  it  to  recover  the  purchase-money.  Ibid. 

6.  Parties  to  an  agreement  having  clearly  and  plainly  stipulated  for  the 
sale  and  purchase  ot  an  equitable  title,  the  court  will  not  permit  that 
agreement  to  be  perverted  by  an  endorsement  upon  it,  stipulating  for  a 
different  kind  of  title,  unless  it  is  made  to  appear  very  clearly  that  such 
was  the  intention  of  the  parties.     Sheperd  v.  Jones,  500. 

7.  If  a  vendor  contracts  to  convey  real  estate  to  another,  at  a  future  day, 
for  a  certain  price  to  be  paid  for  it,  and  afterwards,  and  before  the  time  of 
the  conveyance,  alters  the  state  of  the  property,  so  as  materially  to  lessen 
its  value,  the  vendee  may  rescind  the  contract  and  refuse  to  accept  the  deed 
and  to  pay  the  purchase-money:  or  if  he  has  paid  a  part,  may  recover  back 
the  money  thus  paid.     Borough  of  Erie  v.  Vincent,  510. 

CONVEYANCE. 
POWER. 
EJECTMENT,  1. 
HUSBAND  AND  WIFE,  2. 

CORPORATION. 

1.  A  turnpike  company,  in  which  the  state  holds  stock,  is  not  such  a 
public  corporation  as  is  exempt  from  the  operation  of  the  act  of  the  16th 
of  June  1836,  which  gives  jurisdiction  to  the  courts,  upon  the  application 
of  a  creditor,  to  sequester  the  goods,  credits,  profits  and  tolls  of  the  cor- 
poration for  the  payment  of  its  debts.     Turnpike  Company  v.  Wallace,  316. 

The  court  in  which  the  judgment  against  such  corporation  was  obtained, 
has  jurisdiction  over  all  its  property  and  estate,  although  part  of  it  may  not 
be  within  the  sane  county.  Ibid. 

2.  By  the  act  of  the  14th  April  1834,  a  railroad  company  may  remove 
an  action  pending  against  it  in  court,  to  another  county,  at  any  time  before 

'  the  jury  is  sworn.  And  upon  the  affidavit,  required  by  the  act,  having  been 
made  by  the  president  of  the  company,  it  is  error  in  the  court  to  proceed 
further.  Railroad  Company  r.  Cummins,  450. 


INDEX.  561 


COVENANT. 

CONTRACT,  6. 


DAMAGES. 

SHERIFF. 
EVIDENCE,  8,  10. 

1.  The  land  occupied  by  a  public  road,  is  a  legitimate  subject  of  con- 
sideration on  assessing  the  damages  sustained  by  the  owner  of  the  soil. 
Newville  Road  Case,  172. 

The  circumstance  that  the  owner  of  land  through  which  a  public  road 
has  been  opened,  was  a  petitioner  for  the  appointment  of  viewers,  does  not 
preclude  him  from  claiming  damages  for  injury  done  to  him  by  reason  of 
the  opening  of  the  road.  Ibid. 

In  the  case  of  a  report  having  been  made  of  the  amount  of  damage  sus- 
tained by  an  individual,  by  reason  of  the  opening  of  a  public  road  through 
his  lands,  the  court  have  no  power  to  grant  a  review.  Ibid. 

2.  The  expense  of  prosecuting  an  action  by  a  father  for  an  injury  to  his 
son,  is  a  proper  subject  of  consideration  by  the  jury  in  assessing  the  da- 
mages.    Wilt  v.  Vickers,  227. 

3.  In  an  action  upon  a  contract  for  the  delivery  of  lumber  at  a  particular 
place  for  a  stipulated  price,  which  the  purchaser  refused  to  pay,  the  measure 
of  damages  is  the  difference  between  the  price  contracted  to  be  paid  and 
the  value  of  the  lumber  when  it  ought  to  have  been  accepted;  and  although 
a  resale  is  a  convenient  and  often  a  satisfactory  means  of  ascertainment,  it  is 
not  the  only  one,  and  the  jury  are  not  bound  by  it  when  they  can  find  another 
more  in  accordance  with  the  justice  of  the  case.     Andrews  v.  Hoover,  239. 

4.  There  is  no  certain  rule  by  which  the  injury  done  to  a  man's  pro- 
perty, by  reason  of  the  construction  of  a  rail  road  through  it,  is  to  be  mea- 
sured; it  must  be  referred  to  a  jury  as  a  matter  of  fact  under  all  the  circum- 
stances.    And  that  the  plaintiff  owned  property  at  another  place,  separate 
and  unconnected  with  the  property  alleged  to  be  injured,  which  was  en- 
hanced in  value  by  the  road,  is  not  a  legitimate  subject  of  inquiry  by  the 
jury.      Railroad  Company  v.  Gilson,  243. 

5.  By  the  English  law  merchant,  the  acceptor  of  a  foreign  bill  of  ex- 
change is  not  liable  for  re-exchange,  or  any  charge  but  interest,  according 
to  the  rate  established  at  the  place  of  payment;  and  the  statute  of  Penn- 
sylvania, which  gives  liquidated  damages  as  a  substitute,  has  regard  only 
to  drawers  and  endorsers.     Watt  v.  Riddle,  545. 

DEATH. 

ABATEMENT. 
WITNESS,  2. 

DEBTS. 

ACTION,  1. 

1.  If  the  assets  which  come  to  the  hands  of  administrators,  be  sufficient 
for  the  payment  of  all  the  debts  of  the  intestate,  the  orphans'  court  will  not 
at  any  future  period  grant  an  order  for  the  sale  of  the  real  estate;  although 
the  administrators  may  have  committed  a  devastavit  by  applying  the  per- 
sonal assets  to  the  maintenance  of  the  family.     Pry's  Jlppeul,  253. 

Nor  will  the  orphans'  court  grant  an  order  for  the  sale  of  real  estate  for 
the  payment  of  debts  of  the  intestate,  which  have  lost  their  lien  by  lapse  of 
time.  Ibid. 

2.  A  testator,  after  devising  a  portion  of  his  estate,  thus  disposed  of  the 
residue:  "All  the  residue  of  rny  estate,  real  and  personal,  I  order  to  be  sold 
by  my  executors;  and  I  empower  them  to  convey  the  same  in  fee-simple. 
All  the  moneys  arising  from  such  sales  I  do  give  and  devise  to  be  equally 
divided  between  my  two  sons  J.  and  R.,  or  to  their  representatives  if  they 
or  either  of  them  should  die  before  me;  my  just  debts,  and  the  devises 
hereinbefore  made,  being  first  paid;  and  I  do  hereby  appoint  my  said  two 

via. — 2  x 
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DEBTS. 

sons  J.  and  R.  executors  of  this  my  will:"  Held,  that  there  was  not  such  an 
estate  in  the  residue  of  the  lands  vested  in  the  said  J.  and  R.  as  was  the 
subject  of  levy  and  sale  for  the  payment  of  their  individual  debts,  until  the 
debts  of  the  testator  were  first  paid.  Alexander  v.  M'Murry,  504. 

A  devise  of  land  to  executors  to  be  sold  for  the  payment  of  debts  and 
legacies  vests  the  estate  in  them  as  a  trust  fund  for  that  purpose,  and  if 
they  neglect  to  execute  the  trust,  the  creditors  may  sell  the  land  upon  a 
judgment  and  execution,  and  the  purchaser  will  take  a  good  title;  and  in 
such  case  there  is  no  limit  to  the  lien  of  the  debts  short  of  a  presumption 
of  payment  from  lapse  of  time.  Ibid. 

3.  C  bequeathed  to  her  grandson,  A,  4000  dollars,  to  be  invested  in 
business  for  the  benefit  of  his  mother  and  her  children  for  five  years,  with- 
out interest,  and  at  the  expiration  of  that  time  to  be  equally  divided  into 
three  parts,  one  of  which  she  gave  to  each  of  her  grand-children,  and  she 
appointed  the  said  A  her  executor,  who  put  the  money  into  his  own  mer- 
cantile business.  A  having  failed  in  business,  it  was  held,  that  the  said 
sum  of  4000  dollars  was  such  a  debt  due  by  him,  as  that  he  might  prefer  the 
same  in  a  voluntary  assignment  for  the  benefit  of  his  creditors.  Tilford>a 
Case,  531. 

DEBTOR  AND  CREDITOR. 
ASSIGNMENT,  2,  3. 
DECREE. 

1.  An  action  of  debt  upon  a  judgment  is  not  supported  by  a  decree  of 
the  Supreme  Court,  upon  an  appeal  from  the  orphans'  court,  settling  a 
guardianship  account.    It  is  not  such  a  judgment  as  will  support  an  action 
of  debt.     Eichelberger  v.  Smyser,  181. 

2.  One  of  three  administrators  having  settled  a  final  account  of  his  admi- 
nistration, upon  which  a  decree  of  distribution  was  made  by  the  orphans' 
court,  an  action  will  lie  by  one  of  the  distributees  against  his  personal  re- 
presentative to  recover  a  distributive  share,  although  his  co-administrator 
still  survives.     Baughman  v.  Kunkle,  483. 

3.  In  an  action  to  recover  a  distributive  share,  it  is  not  necessary  to 
tender  a  refunding  bond  before  suit  brought;  nor,  after  a  great  lapse  of  time, 
would  the  court  require  such  bond  to  be  given  at  any  time.     Ibid. 

DEED. 

1.  If  a  man  make  a  deed  to  two,  and  deliver  it  to  one  of  them  only,  «nd 
say  nothing  of  the  other  on  the  livery,the  deed  is  void  as  to  him.     Hannah 
v.  Swarner,  9. 

The  delivery  is  matter  of  fact  to  be  determined  by  the  jury.     Ibid. 

2.  A  deed  proved  by  a  subscribing  witness,  before  one  of  the  judges  of 
the  court  of  common  pleas  of  the  county  court  of  another  state,  and  cer- 
tified under  the  hand  of  the  clerk  and  seal  of  that  court,  that  such  person 
was  a  judge,  is  well  proved  and  admissible  in  evidence.     Sanford  v.  De- 
camp, 542. 

DEFENCE. 

1.  A  surety  cannot  avail  himself  of  circumstances  as  a  defence,  which 
were  occasioned  by  his  own  delay  to  do  that  which  would  have  relieved 
him  from  the  payment  of  the  money.     Shaeffer  v.  M'Kinstry,  258. 

2.  If  it  be  proved  that  a  defendant  in  ejectment  went  into  possession  of 
the  land  in  controversy  under  a  contract  with  the  plaintiff,  he  will  not  be  per- 
mitted to  set  up  an  independent  title  to  protect  a  hostile  possession:  but  if 
he  had  made  a  contract  with  the  plaintiff  for  the  possession  and  the  title,  and, 
before  he  accepted,  either  distinctly  disavowed  both,  and  took  possession 
under  what  he  supposed  was  a  better  title,  he  will  not  be  precluded  from 
defending  himself  under  it.     Nerhooth  v.  Mthouse,  427. 

3.  The  assignee  of  a  judgment  takes  it  subject  to  all  the  equities  which 
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exist  between  the  parties  to  it.  Hence,  if  the  defendant  in  such  judgment 
had,  prior  to  the  assignment,  obtained  a  judgment  against  the  plaintiff, 
upon  an  independent  cause  of  action,  it  is  such  an  equity  as  is  available  as 
a  defence  against  the  assignee,  in  a  scire  facias,  upon  the  judgment  assigned 
to  him.  Filbert  v.  Hawk,  443. 

4.  An  intruder  may  set  up  an  outstanding  equity  in  a  third  person,  to 
foil  the  plaintiff  in  an  ejectment  brought  on  the  legal  title  by  a  trustee. 
Huston  v.  Wickerham,  519. 

DELIVERY. 
DEED. 

DEPOSITION. 

1.  It  is  a  fatal  objection  to  a  deposition,  that  it  was  not  orally  delivered 
before  the  examiner,  in  a  regular  course  of  judicial  examination,  and  reduced 
to  writing  by  him  or  some  proper  person  with  his  authority.     Carmalt  v. 
Post,  406. 

It  is  irregular  to  give  a  notice  to  take  a  deposition  upon  two  days, 
although  they  be  consecutive.  Ibid. 

2.  A  deposition  written  by  the  agent  of  the  party  or  his  wife,  not  in  the 
presence  of  the  justice,  and  afterwards  sworn  to,  cannot  be  read  in  evidence. 
Greason  v.  Bannon,  524. 

3.  A  deposition  regularly  taken  in  an  action  of  ejectment,  may  be  read 
in  evidence  in  another  action  of  ejectment  for  the  same  land  between  the 
same  parties  in  interest,  although  the  parties  to  the  suit  be  not  the  same: 
but  it  must  be  made  to  appear  by  him  who  offers  the  deposition,  that  the 
ejectment  was  for  the  same  land.     Cooper  v.  Smith,  536. 

DEPUTY. 

POSTMASTER. 

DESCENT. 

Land  which  a  testator  by  his  will  directs  his  executors  to  sell,  is  to  be 
considered  as  money;  and  it  is  thereby  so  impressed  with  the  character  of 
money,  that  it  is  thereafter  to  be  treated  as  such:  and  if  the  person  to  whom 
the  money  is  given,  elect  to  take  the  land,  it  shall  be  considered  in  him  as 
anew  acquisition  by  an  act  of  his  own,  and  its  descent  from  him  be  governed 
by  rules  accordingly.  This  construction  is  given  to  the  act  of  the  8th  of 
April  1833,  as  well  as  to  the  act  of  1794.  Simpson  v.  Kelso,  247. 

DESCRIPTION. 

DEVISE,  4. 

DEVASTAVIT. 

INTESTATE. 
DEBTS,  1. 

DEVISE. 

1.  In  order  to  charge  lands  devised,  with  the  payment  of  a  legacy,  it 
must  appear  by  direct  expression,  or  plain  implication,  that  such  was  the 
intention  of  the  testator:  otherwise  the  claim  of  the  legatee  will  not  follow 
the  lands  into  the  hands  of  a  purchaser  from  the  devisee.     Brandt's  Appeal, 
198. 

2.  A  testator  directed   that  his   family  should  live  together  until  his 
youngest  child  should  arrive  at  full  age;  until  which  time  he  gave  all  his 
estate,  real  and  personal,  to  his  executors,  the  proceeds  of  which,  after  pay- 
ment of  family  expenses,  to  be  for  the  use  of  his  executors:  Held,  that  the 
devise  to  the  executors  was  a  trust  coupled  with  an  interest;  and  that  upon 
their  death  and  that  of  all  the  family  who  required  subsistence  under  the 
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will  before  the  period  named,  the  trust  ceased,  and  the  whole  proceeds  of 
the  estate  immediately  went  to  the  youngest  and  only  surviving  child. 
M'Mullin  v.  WMullin,  236. 

3.  Land  which  a  testator  by  his  will  directs  his  executors  to  sell,  is  to  be 
considered  as  money;  and  it  is  thereby  so  impressed  with  the  character  of 
money,  that  it  is  thereafter  to  be  treated  as  such:  and  if  the  person  to 
whom  the  money  is  given,  elect  to  take  the  land,  it  shall  be  considered  in 
him  as  a  new  acquisition  by  an  act  of  his  own,  and  its  descent  from  him 
be  governed  by  rules  accordingly.     This  construction  is  given  to  the  act  of 
the  8th  of  April  1833,  as  well  as  to  the  act  of  1794.     Simpson  v.  Kelso,  247. 

4.  A  devise  to  children  of  portions  assigned  them  by  a  line  marked  on 
the  ground  by  the  devisor  himself,  must  be  taken  to  have  been  predicated 
in  reference  to  such  boundary,  though  it  be  not  expressly  referred  to  in  the 
will;  and  it  will  consequently  govern  in  preference  to  the  quantity  called 
for,  which  is  matter  of  description.     Hunt  v.  Devling,  403. 

5.  A  devise  of  the  whole  of  testator's  property  vests  immediately;  any 
particular  interest  given  out  of  it,  operates  by  way  of  exception.     Stark  v. 
Molleson,  432. 

6.  A  devised  a  tract  of  land  thus  :  "to  my  wife  Mary,  for  and  during  her 
natural  life,  if  she  shall  so  long  remain  my  widow,"  "but  if  she  should 
marry,  I  do  order  that  her  husband  have  no  other  privilege  than  his  living 
on  the  place  for  and  during  the  natural  life  of  my  said  wife  as  aforesaid, 
and  no  longer:"  Held,  that  such  devise  created  an  estate  for  life  in  the  wife, 
which  was  not  subject  to  be  incumbered  by  her  husband.     Craig  v.  Watt, . 
498. 

7.  A  testator,  after  devising  a  portion  of  his  estate,  thus  disposed  of  the 
residue:  "All  the  residue  of  my  estate,  real  and  personal,  I  order  to  be  sold 
by  my  executors;  and  I  empower  them  to  convey  the  same  in  fee-simple. 
All  the  moneys  arising  from  such  sales  I  do  give  and  devise  to  be  equally 
divided  between  my  two  sons  J.  and  R.,  or  to  their  representatives  if  they 
or  either  of  them  should  die  before  me;  my  just  debts,  and  the  devises  here- 
inbefore made,  being  first  paid;  and  I  do  hereby  appoint  my  said  two  sons 
J.  and  R.  executors  of  this  my  will:"    Held,  that  there  was  not  such  an 
estate  in  the  residue  of  the  lands  vested  in  the  said  J.  and  R.  as  was  the 
subject  of  levy  and  sale  for  the  payment  of  their  individual  debts,  until  the 
debts  of  the  testator  were  first  paid.     Alexander  v.  Murry,  504. 

DISTRIBUTION. 

ADMINISTRATOR,  2. 
BOND,  6. 

DISTURBANCE. 

EASEMENT. 

DONATION  LANDS. 

TREASURER'S  SALE,  3. 

DOWER. 

If  the  plaintiff  in  an  action  of  dower  die  pending  the  action,  it  abates; 
there  can  be  no  substitution  of  her  personal  representatives  for  any  purpose. 
Sandback  v.  Quigley,  460. 

EASEMENT. 

The  grant  of  a  privilege  to  land  and  embark  ferry  boats  upon  the  land  of 
another,  which  was  held  by  a  Connecticut  title,  is  not  affected  by  a  grant 
of  that  title  from  Pennsylvania,  which  did  not  extinguish,  but  confirm  the 
Connecticut  title.  Bird  v.  Smith,  434. 

The  lessor  of  an  easement  is  a  competent  witness  for  the  lessee  in  an 
action  brought  against  a  stranger  for  a  disturbance  of  it.  Ibid. 
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EJECTMENT. 

EVIDENCE,  5,  11,  15. 

1.  When,  by  the  terms  of  a  deed  reserving  rent,  it  is  stipulated  that,  if 
the  rent  should  be  in  arrear  sixty  days,  the  grantor  might  distrain;  and  if 
a  sufficient  distress  should  not  be  on  the  premises,  that  the  owner  of  the 
rent  might  enter  on  the  lots;  to  entitle  the  grantor  to  enter  or  maintain  eject- 
ment, it  must  appear  that,  upon  a  distress  made,  there  was  not  sufficient 
property  on  the  premises  to  pay  the  rent.     Newman  v.  Ruttcr,  51. 

2.  The  provisions  of  the  eleventh  section  of  the  act  of  assembly  of  the  3d 
of  April  1792,  are  not  applicable  to  the  trial  of  an  action  of  ejectment  be- 
tween parties,  to  one  of  whom  a  patent  had  been  granted  previously  to  the 
decision  of  the  board  of  property  upon  their  respective  claims:  and  although, 
under  such  circumstances,  the  action  be  brought  within  six  months  after 
such  decision,  the  defendant  may  maintain  his  defence  upon  an  outstanding 
title  in  a  third  person.     Galbreath  v.  Elder,  81. 

3.  An  action  of  ejectment  cannot  be  commenced  by  serving  the  writ  in  a 
county  within  which  no  part  of  the  land  lies.      Bellas  v.  Houtz,  373. 

4.  If  it  be  proved  that  a  defendant  in  ejectment  went  into  possession  of 
the  land  in  controversy  under  contract  with  the  plaintiff,  he  will  not  be 
permitted  to  set  up  an  independent  title  to  protect  a  hostile  possession:  but 
if  he  had  made  a  contract  with  the  plaintiff  for  the  possession  and  the  title, 
and,  before  he  accepted,  either  distinctly  disavowed  both,  and  took  posses- 
sion under  what  he  supposed  was  a  better  title,  he  will  not  be  precluded 
from  defending  himself  under  it.     Nerhoolh  v.  Mthous,  427. 

5.  An  intruder  may  set  up  an  outstanding  equity  in  a  third  person,  to 
foil  the  plaintiff  in  an  ejectment  brought  on  the  legal  title  by  a  trustee. 
Huston  v.  Wickerham,  519. 

6.  A  deposition  regularly  taken  in  an  action  of  ejectment,  may  be  read 
in  evidence  in  another  action  of  ejectment  for  the  same  land  between  the 
same  parties  in  interest,  although  the  parties  to  the  suit  be  not  the  same: 
but  it  must  be  made  to  appear  by  him  who  offers  the  deposition,  that  the 
ejectment  was  for  the  same  land.     Cooper  v.  Smith,  536. 

Neither  tenants,  nor  those  who  come  into  possession  under  them,  will  be 
permitted  to  controvert  the  title  of  the  landlord  in  an  ejectment  by  him 
or  his  grantee,  by  showing  a  better  title  either  in  themselves  or  in  a  third 
person.  Ibid. 

ENDORSER. 

1 .  The  holder  of  a  promissory  note,  in  order  to  render  the  endorser  liable, 
must  demand  payment  of  the  note  from  the  maker,  or  in  his  absence  from 
his  clerk  or  agent,  on  the  last  of  the  days  of  grace,  and  give  due  notice  of 
the  non-payment  to  the  endorser.     A  demand  on  the  maker  before  the  last 
day  of  grace  must  pass  for  nothing.     Jackson  v.  Newton,  401. 

2.  By  the  English  law  merchant,  the  acceptor  of  a  foreign  bill  of  ex- 
change is  not  liable  for  re-exchange,  or  any  charge  but  interest,  according 
to  the  rate  established  at  the  place  of  payment;  and  the  statute  of  Pennsyl- 
vania, which  gives  liquidated  damages  as  a  substitute,  has  regard  only  to 
drawers  and  endorsers.     Watts  v.  Riddle,  545. 

EQUITY. 

CONTRACT,  3,  5,  6. 
DEFENCE,  4. 
ASSIGNEE,  1,  2. 

1.  In  the  distribution  of  a  fund  made  by  a  sheriff's  sale,  and  brought 
into  court,  the  court  will,  as  between  equitable  claimants,  be  governed  by 
principles  of  equity.     Kohlv.  Hurting,  329. 

2.  The  doctrine  of  substitution,  being  one  of  mere  equity  and  benevo- 
lence, will  not  be  enforced  at  the  expense  of  a  legal  right;  a  surety,  there- 
fore, whose  claim  against  his  principal  for  money  paid  on  a  judgment 
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against  them,  has  been  defeated  at  law,  cannot  be  substituted  for  the  plain- 
tiff in  the  original  judgment.     Fink  v.  Mehaffy,  384. 

ERASURE. 

BOND,  5. 

ERROR. 

PLEADING,  2. 
AWARD,  2. 
EVIDENCE,  11. 

1.  If  the  court  below  arrest  a  judgment  erroneously,  upon  a  writ  of  error, 
the  Supreme  Court  will  enter  judgment  upon  the  verdict.     Wilson  v.  Gray, 
25. 

2.  The  supervision  of  a  sheriff's  sale  and  acknowledgment  of  his  deed, 
belongs  to  the  discretionary  powers  of  the  common  pleas;  and  the  exercise 
of  that  discretion  is  not  a  subject  of  review  by  the  Supreme  Court.    Sloan's 
Case,  194. 

3.  A  judgment  will  not  be  reversed  because  of  the  admission  of  incom- 
petent evidence  of  what  had   been   otherwise  conclusively  established. 
Backestoss  v.  Commonwealth,  286. 

4.  It  is  error  for  a  court  so  to  charge  the  jury  upon  matters  of  fact,  as  to 
mislead  them  from  the  true  point  of  inquiry.     Harrisburg  Bank  v.  Forster, 
304. 

5.  It  is  error  in  a  court  to  permit  a  jury  to  pass  upon  a  matter  of  fact  of 
which  there  is  no  evidence.     Switland  v.  Holgale,  385. 

6.  Error  will  not  lie  to  reverse  the  order  of  a  court,  setting  aside  a  rule 
of  reference  and  award  of  arbitrators;  the  legality  of  such  order  can  only 
be  reviewed  after  the  final  decision  of  the  cause;  and  if  erroneous,  the 
award,  with  all  its  consequences,  will  then  be  restored.     Erie  Bank  v. 
Brawley,  530. 

ESTATE. 

LIFE  ESTATE. 

ESTOPPEL. 

EVIDENCE,  7,  11. 

1.  A,  being  the  holder  of  certain  bonds  secured  by  a  mortgage,  was  pre- 
sent at  a  sheriff's  sale  of  the  mortgaged  premises,  upon  a  judgment  and 
execution  of  B  upon  another  of  the  bonds,  and  gave  notice  of  his  claim, 
and  that  he  would  sue  the  mortgage  against  the  purchaser;  in  consequence 
of  which,  the  land  was  sold  to  the  plaintiff  in  the  execution  for  one-tenth 
part  of  its  real  value.  A  afterwards  discovered  that  the  sherift's  sale  divested 
the  lien  of  the  mortgage,  and  purchased  the  title  which  B  had  acquired  by 
the  sheriff's  sale.    In  an  action  on  the  mortgage  by  C,  another  bond-holder, 
against  the  mortgagor,  with  notice  to  A  as  a  terre-tenant,  it  was  held,  that 
A  was  not  estopped  from  asserting  the  legal  effect  of  the  sheriff's  sale,  in 
divesting  the  lien  of  the  mortgage.     Cronister  v.  JVeise,  215. 

2.  In  an  action  for  maliciously  suing  out  a  capias  ad  respondendum^  the 
plaintiff  is  estopped  from  denying  the  existence  of  a  probable  cause  of  ac- 
tion, by  the  fact  that  a  judgment  was  rendered  against  him  in  the  suit  in 
which  he  was  arrested.     Herman  v.  Brookerhoff,  240. 

3.  One  who  accepts  a  part  of  the  purchase-money  arising  out  of  a  she- 
riff's sale,  is  estopped  from  denying  the  validity  of  the  sale.     Stroble  v. 
Smith,  280. 

4.  A  plaintiff  in  a  judgment  having  issued  execution  and  levied  and  sold 
land  for  an  amount  less  than  his  judgment  which  he  received,  and  after- 
wards issued  other  executions  and  collected  the  whole  amount  of  his  judg- 
ment without  crediting  the  proceeds  of  the  first  sale,  and  then  having  be- 
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come  the  owner  of  the  land  by  purchase  from  the  purchaser  at  sheriff's 
sale,  he  is  not  thereby  estopped  from  holding  it.  Devinney  v.  Norris,  314. 
5.  A  plaintiff  in  ejectment  having  given  evidence  that  he  and  the  defen- 
dant claimed  under  the  same  title,  is  not  thereby  estopped  from  showing 
the  truth  of  his  case,  because  it  would  conflict  with  the  evidence  of  title 
which  he  had  previously  given.  Zeigler  v.  Hautz,  380. 

EVIDENCE. 

DEPOSITIONS. 
ERROR,  3. 

1.  The  fact  of  an  assignment  of  a  judgment  having  been  filed  of  record 
with  the  papers,  does  not  dispense  with  the  necessity  of  calling  the  sub- 
scribing witness  to  it.     Himes  v.  Sarnitz,  39. 

One  who  has  assigned  a  claim  as  a  collateral  security  for  the  payment 
of  a  debt  due  by  him,  is  incompetent  to  testify  in  a  suit  brought  to  recover 
that  claim,  although  released  by  the  person  to  whom  he  made  the  assign- 
ment, if  it  appear  that  he  had  previously  been  discharged  under  the  insol- 
vent laws,  and  made  a  transfer  for  the  benefit  of  his  creditors.  Ibid. 

Entries  in  a  book,  of  payments  made  for  another,  may  be  given  in  evi- 
dence, if  accompanied  by  proof  that  the  person  had  constant  access  to  the 
books  and  assented  to  the  entries.  Ibid. 

2.  The  settlement  of  the  accounts  of  a  Brigade  Inspector,  by  the  ac- 
counting officers  of  the  state,  is  conclusive  evidence  of  the  balance  due  by 
him  in  an  action  against  his  surety  in  the  court  of  common  pleas.     Spong- 
ier v.  Commonwealth,  57. 

3.  On  the  trial  of  a  feigned  issue  of  devisavit  vel  non  the  declarations  or 
admissions  of  a  devisee  or  legatee  to  show  the  incapacity  of  the  testator, 
are  not  admissible,  whether  such  person  be  a  party  to  the  issue  or  not,  if 
he  be  not  the  sole  devisee  or  legatee,  but  there  are  others  having  distinct 
and  separate  interests  under  the  will,  which  would  be  effected  by  the  de- 
termination of  the  issue.     Boyd  v.  Eby,  66. 

4.  The  absence  of  a  witness  from  the  state,  so  far  as  it  affects  the  ad- 
missibility  of  secondary  evidence,  has  the  same  effect  as  his  death.     So 
the  hand-writing  of  a  plaintiff,  who  has  made  original  entries  of  charge  in 
a  book,  and  who  is  absent  from  the  state,  may  be  proved,  and  upon  such 
proof  the  entries  are  admissible.     Jllter  v.  liorgkaua,  77. 

5.  A  return  of  survey  made  after  suit  brought,  is  competent  evidence  for 
a  defendant  in  ejectment:  in  this  respect  there  is  a  difference  between  a 
plaintiff  and  a  defendant;  the  former,  to  entitle  him  to  recover,  must  esta- 
blish his  title  to  have  existed  before  he  commenced  his  action;  but  the  latter 
may  prevent  a  recovery,  by  proof  of  facts  occurring  subsequently.     Gal- 
breath  v.  Elder,  81. 

The  acts  and  declarations  of  a  party  to  an  action  of  ejectment,  done  or 
made  before  or  after  suit  brought,  and  tending  to  show  that  he  had  not  a 
good  title,  are  competent  evidence.  Ibid. 

In  an  action  of  ejectment,  the  field  notes  of  a  deputy  surveyor  who  is 
dead,  containing  a  memorandum  of  the  name  of  the  person  for  whom  the 
survey  was  made,  and  of  the  payment  of  the  expenses  of  making  it,  are 
competent  evidence.  Ibid. 

6.  Mistake  or  fraud,  committed  in  making  up  a  record,  can  neither  be 
averred,  nor  proved  by  parol  evidence,  in  a  collateral  proceeding,  nor  in  an 
action  founded  upon  it.  The  only  mode  of  relief  is  through  the  court  whose 
record  is  thus  erroneous;  and  their  record  of  its  correction,  is  the  true  and 
only  evidence  thereof.     Morris  v.  Galbreath,  166. 

7.  It  is  competent  to  the  devisees  and  legatees  in  a  will  to  bind  them- 
selves by  a  written  or  parol  agreement  to  destroy  it.     A  party  to  such  an 
agreement  is  estopped  by  it  from  claiming  a  benefit  by  the  will:  and  the 
agreement  may  be  proved  by  the  acts  and  declarations  of  the  parties. 
Phillips  v.  Phillips,  195. 
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8.  In  an  action  on  the  case,  quod  servilium  amisit,  by  a  father  against  one 
who,  having  his  son  at  hire,  put  him  upon  a  vicious  horse,  by  which  his 
leg  was  broken,  it  is  not  competent  for  the  defendant  to  show  how  he  had 
treated  him  before  the  accident.     Will  v.  flickers,  227. 

The  opinion  of  the  surgeon  whether  the  boy  would  recover  the  use  of  his 
limb,  is  competent  evidence  in  such  action.  Ibid. 

The  declarations  of  the  mother  who  nursed  him,  even  if  made  in  his  pre- 
sence, are  not  competent  evidence  for  the  defendant;  nor  is  the  intempe- 
rance of  her  habits.  Ibid. 

9.  In  an  action  against  the  maker  of  a  note,  by  the  holder,  whether  the 
endorser  be  a  competent  witness  for  the  defendant,  depends  upon  the  cha- 
racter of  the  evidence  which  he  is  to  give;  he  is  incompetent  to  establish 
a  want  of  consideration  for  the  note,  but  it  seems  he  would  be  competent 
to  prove  a  direct  payment  of  it  by  the  maker.    Harrisburg  Bank  v.  Forster, 
304. 

In  an  action  by  the  holder  of  a  note  against  the  maker,  a  check  drawn  by 
the  defendant  on  the  bank,  is  not  competent  evidence,  without  previously 
showing  that  the  drawer  of  it  had  funds  with  which  to  pay  it.  Ibid. 

10.  In  an  action  on  the  case  for  enticing  away  the  plaintiffs  wife,  the  de- 
clarations of  the  wife,  made  immediately  before,  and  at  the  time  she  left 
her  husband,  of  his  cruel  treatment  of  her,  are  competent  evidence  for  the 
defendant.     Gilchrist  v.  .Bale,  355. 

A  former  recovery,  release,  or  satisfaction,  cannot  be  given  in  evidence 
upon  the  general  issue,  in  an  action  for  a  tort,  but  must  be  pleaded;  but  the 
rule  is  otherwise  in  an  action  on  the  case.  Ibid. 

11.  A  plaintiff  in  ejectment  having  given  evidence  that  he  and  the  de- 
fendant claimed  under  the  same  title,  is  not  thereby  estopped  from  show- 
ing the  truth  of  his  case,  because  it  would  conflict  with  the  evidence  of  title 
which  he  had  previously  given.     Zeigler  v.  Hautz,  380. 

Before  a  deed  can  be  given  in  evidence,  it  is  necessary  to  show  title  in 
the  grantor,  but  it  need  not  be  a  perfect  title;  for  any  evidence,  however 
slight,  is  sufficient:  and  upon  evidence  tending  to  show  title  having  been 
given,  it  is  error  in  the  court  to  reject  the  deed,  and  peremptorily  to  direct 
the  jury  to  find  against  the  party  offering  it.  Ibid. 

12.  In  an  action   of  replevin  upon  the  issues  of  non  demisit,  and  no 
rent  in  arrear,  it  is  competent  for  the  plaintiff  to  show  that  he  was  induced 
to  execute  the  lease,  and  become  the  tenant  of  the  defendant  by  fraud  and 
misrepresentation,  and  that  at  the  time  it  was  executed,  he  was  really  the 
owner  of  the  land  himself.     Robins  v.  Kitchen,  390. 

13.  When  some  evidence  has  been  given  of  the  existence  of  an  agency, 
it  is  competent  to  give  in  evidence  the  acts  and  declarations  of  such  agent 
respecting  the  subject-matter  of  his  authority,  and  whether  his  agency  had 
then  ceased,  or  was  continued,  must  be  submitted  as  a  matter  of  fact  to  the 
jury,  with  the  direction,  that  if  his  authority  had  ceased,  his  acts  and  de- 
clarations are  to  be  disregarded.     Stewart  v.  Watts,  392. 

14.  In  an  action  against  the  sureties  of  a  constable  upon  his  official  bond  to 
recover  the  amount  of  a  judgment  for  which  the  constable  became  liable, 
the  judgment  previously  obtained  against  the  constable  himself  is  conclu- 
sive evidence  of  the  liability  of  the  sureties.     Evans  v.  Commonwealth,  398. 

15.  The  act  of  a  father  in  making  a  division  line  in  anticipation  of  a  de- 
vise to  his  children,  is  competent  evidence,  in  an  ejectment  between  persons 
claiming  under  them,     hunt  v.  Devling,  403. 

The  possession  of  the  grantee  of  a  feme-covert  for  a  period  sufficient  to 
acquire  title  by  the  statute  of  limitations,  and  an  intermediate  conveyance 
by  the  sheriff,  sufficiently  vest  her  title;  to  which  her  conveyance,  though 
executed  when  she  was  covert,  is  admissible  as  inducement.  Ibid. 

16.  In  questions  of  identity  and  personal  skill,  a  witness  may  testify  to 
a  belief  not  founded  in  knowledge,  but  the  rule  is  otherwise  in  respect  to 
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facts  which  may  be  supposed  to  be  within  the  compass  of  memory.     Car- 
malt  v.  Post,  406. 

17.  A  party  cannot,  after  examining  a  witness,  give  in  evidence  his  for- 
mer testimony  and  declarations,  ostensibly,  to  discredit  him;  but,  in  truth, 
to  operate  as  independent  evidence.     Smith  v.  Price,  447. 

18.  An  opinion  expressed  by  the  crew  of  a  vessel,  in  consultation  with 
the  master  on  the  soundness  of  a  link  in  a  chain-cable  which  they  were 
paying  out  to  prevent  her  from  dragging  her  anchors,  is  admissible  in  proof 
of  its  adequacy  to  the  ordinary  exigencies  of  the  navigation.     Heed  v.  Dick, 
479. 

Evidence  that  other  vessels  driven  into  port  by  the  same  storm,  were 
staunch  and  strong  as  any  employed  in  the  trade,  is  competent  to  show  its 
violence.  Ibid. 

Also,  that  the  sails  were  insufficient,  is  inoperative  where  the  loss  is  as- 
sumed to  have  been  occasioned  exclusively  by  the  insufficiency  of  a  cable. 
Ibid. 

19.  The  written  testimony  of  a  witness  as  to  the  execution  of  a  paper, 
that  he  "  knows  it  to  be  the  handwriting  of  the  party,"  is  sufficient  without 
the  testimony  of  his  means  of  knowledge — that  he  had  seen  him  write,  if 
the  opposite  party,  upon  a  cross-examination,  declined  to  elicit  the  informa- 
tion.     Whittitr  v.  Gould,  485. 

20.  A  deed  proved  by  a  subscribing  witness,  before  one  of  the  judges  of 
the  court  of  common  pleas  of  the  county  court  of  another  state,  and  cer- 
tified under  the  hand  of  the  clerk  and  seal  of  that  court,  that  such  person 
was  a  judge,  is  well  proved  and  admissible  in  evidence.     Sanford  v.  De- 
camp, 542. 

The  loose  declarations  of  one  who  claims  land,  in  relation  to  his  title, 
are  not  to  be  relied  upon  and  used  as  evidence  to  defeat  a  title  otherwise 
good.  Ibid. 

21.  Entries  in  a  day-book,  in  order  to  their  validity  as  evidence  of  a  charge, 
must  be  made,  as  to  time,  in  the  ordinary  course  of  that  business  in  which 
he  is  engaged,  who  makes  the  charge.     If  they  be  delayed  over  one  day, 
they  are  not  legal  evidence  to  charge  a  defendant,  unless  under  peculiar  cir- 
cumstances.    Waller  v.  Bollman,  544. 

22.  The  jurisdiction  of  township  auditors  extends  only  to  the  accounts 
of  the  township  for  the  preceding  year;  and,  therefore,  no  act  of  theirs  in 
relation  to  the  -accounts  of  previous  supervisors  have  any  validity,  and 
cannot  be  given  in  evidence  in  an  action  against  the  township.     Leasure  v. 
Mahnning  Township,  551. 

EXCEPTIONS. 
APPEAL. 

EXECUTION. 

ADMINISTRATOR,  1. 

INQUISITION,  2. 

AWARD,  1. 

DEVISE,  7. 

1.  In  an  action  upon  the  official  recognizance  of  a  sheriff,  to  entitle  a 
plaintiff  to  recover,  he  must  prove  that  he  has  sustained  damage  by  his  mis- 
conduct. It  is  not  sufficient  that  he  shows  a  misconduct  in  the  officer  or 
omission  of  his  general  duty  as  sheriff,  such  as  not  returning  a  fieri  facias: 
he  cannot,  upon  such  proof,  recover  nominal  damages.  Commonwealth  v. 
M1  Coy,  153. 

It  is  the  duty  of  a  sheriff,  in  executing  a  fieri  facias,  to  be  governed,  in 
the  amount  to  be  levied,  by  the  sum  endorsed  upon  the  back  of  the  writ, 
and  not  to  follow  that  which  is  contained  in  the  body  of  it.  The  writ  and 
endorsement  are  the  official  acts  of  the  prothonotary,  and  must  be  taken  to 
be  right  and  proper,  until  the  contrary  is  shown.  Ibid. 
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^T  In  an  action  by  the  plaintiff  in  a  judgment  against  the  sureties  of  a  sheriff, 
to  recover  the  moneys  collected  on  an  execution,  the  fees- of  the  officers  are 
not  recoverable,  except  when  they  have  been  previously  advanced  by  the 
plaintiff.  Ibid. 

When  a  sheriff  has  had  a  writ  of  fieri  facias  in  his  hands  for  several 
years  without  return,  the  presumption  is  that  he  has  collected  the  amount 
thereof,  and  the  burthen  of  proving  that  he  did  not,  and  why,  devolves  upon 
him  and  his  sureties.  Ibid. 

2.  A  constable's  return  to  an  execution,  that  he  had  levied,  and  that  the 
property  was  "  not  sold  by  J.  T.  H.  becoming  responsible  for  the  conse- 
quences:"    Held,  to  be  insufficient.     Hall  v.  Galbreath,  220. 

In  an  action  against  the  constable  for  such  insufficiency,  it  is  not  com- 
petent to  him  to  prove  that  the  property  did  not  belong  to  the  defendant  in 
the  execution.  Ibid. 

.  .  If  he  has  reason  to  doubt  about  the  ownership  of  it,  he  may  require  the 
plaintiff  to  indemnify  him;  and  if  he  refuses  to  sell,  not  having  done  so,  he 
becomes  liable.  Ibid. 

3.  Since  the  passage  of  the  act  of  the  16th  of  June  1836,  a  life  estate  in 
lands  is  not  the  subject  of  levy  and  sale  upon  an  execution.  Near  v.  Watts, 
319. 

The  judgment  creditor  who  first  proceeds  by  execution  against  a  life  estate 
in  lands,  and  has  the  same  delivered  to  him  upon  a  liberari  facias,  is  entitled 
to  the  rents  and  profits  thereof  in  satisfaction  of  his  judgment,  to  the  ex- 
clusion of  another  judgment  creditor,  the  lien  of  whose  judgment  is  prior 
in  point  of  date,  but  whose  execution  is  subsequent.  Ibid. 

4.  A  constable  having  a  capias  ad  respondendum  in  his.  hands,  took  an 
agreement  from  a  third  person  for  the  appearance  of  the  defendant  on  a  day 
certain  to  answer  the  plaintiff's  claim;  and  in  default  of  appearance,  that  he 
would  pay  the  debt  and  costs:  Held,  that  such  agreement,  though  void  as 
a  statutory  obligation,  yet  if  given  to  the  plaintiff  himself,  and  not  to  the 
constable,  may  be  enforced  by  action.     Koons  v.  Seward,  388. 

EXECUTORS  AND  ADMINISTRATORS. 
ADMINISTRATOR,  1,  2. 
BOND,  2. 

1.  Executors  are  not  chargeable  with  interest  on  funds  in  their  hands 
during  the  pendency  of  their  account  in  the  Orphans'  Court,  on  exceptions 
to  the  report  of  auditors.     Hoops  v.  Brentan,  73. 

2.  In  an  action  by  an  administrator  to  recover  a  debt  due  to  his  intestate, 
the  defendant  will  not  be  permitted  to  set  off  a  debt  due  to  him  by  the  ad- 
ministrator for  services  rendered  to  him  in  the  course  of  his  administration 
of  the  estate.     Stewart  v.  Commonwealth,  74. 

3.  Whenever  an  executor  (who  has  given  security)  or  an  administrator, 
absconds,  conceals  himself  or  resides  beyond  the  jurisdiction  of  the  court, 
an  action  will  lie  on  his  official  bond  against  the  surety  without  recourse 
in  the  first  instance  to  the  principal.     Commonwealth  v.  Wenrick,  159. 

4.  The  settlement  of  an  account  against  an  estate  by  executors,  and  an  ob- 
ligation by  them  under  their  hands  and  seals  to  pay  the  balance  out  of  the 
assets  of  the  estate,  create  no  personal  responsibility  on  their  part  beyond 
the  assets  which  came  to  their  hands.     Jlllen  v.  Graffius,  397. 

5.  Under  the  provisions  of  the  act  of  the  1st  of  April  1811,  the  orphans' 
court  were  not  authorized  to  grant  an  order  for  the  sale  of  the  real  estate  of 
deceased,  for  the  payment  of  debts,  until  after  the  settlement  of  a  final 
administration  account  of  the  personal  assets  by  the  executors  or  adminis- 
trators: but  if  such  order  be  granted,  and  the  sale  made  and  finally  con- 
firmed, it  vests  a  good  title  in  the  purchaser;  and  the  validity  of  the  pro- 
ceedings of  the  orphans'  court  cannot  be  inquired  into  collaterally.   Snyder 
v.  Alurkel,  416. 
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EXECUTORS. 
LIEN,  3. 
DEBTS,  1,  2. 

1.  H.  devised  his  estate  to  his  daughter  M.  in  fee-tail,  and  in  the  event 
of  her  death  without  issue,  to  his  executors,  to  be  sold.    M.  was  afterwards 
married  to  C.,  and  had  issue,  which  died  in  her  lifetime;  C.  survived  her, 
and  was  entitled  to  the  estate  by  the  curtesy:  Held,  that  during  the  lifetime 
of  C.  the  executors  had  no  power  to  sell,  even  with  his  consent.     When 
executors  have  power  to  sell  at  a  particular  time,  or  upon  the  happening  of 
a  particular  event,  they  have  no  power  to  sell  until  that  arrives,  or  the  con- 
tingency happens.     Hay  v.  Mayer,  203. 

2.  A  testator  directed  that  his  family  should  live  together  until  his 
youngest  child  should  arrive  at  full  age;  until  which  time  he  gave  all  his 
estate,  real  and  personal,  to  his  executors,  the  proceeds  of  which,  after  pay- 
ment of  family  expenses,  to  be  for  the  use  of  his  executors:  Held,  that  the 
devise  to  the  executors  was  a  trust  coupled  with  an  interest;  and  that  upon 
their  death  and  that  of  all  the  family  who  required  subsistence  under  the 
will  before  the  period  named,  the  trust  ceased,  and  the  whole  proceeds  of 
the  estate  immediately  went  to  the  youngest  and  only  surviving  child. 
MMullin  v.  MMullin,  236. 

EXTINGUISHMENT. 

1.  Mutual  demands  do  not  necessarily  extinguish  each  other  by  operation 
of  law:  set-off  is  permissive,  not  compulsory;  and  if  there  be  no  agreement 
between  the  parties,  either  may  hold  and  set  off  his  claim,  or,  if  he  choose, 
assign  it  and  leave  the  other  party  to  his  legal  remedy.     Himes  v.  Bar- 
nitz,  39. 

2.  Mutual  indebtedness  does  not  work  an  extinguishment  of  the  respective 
debts,  without  an  application  of  them  to  each  other  by  the  concurrent  acts 
of  the  parties.     Carmtlt  v.  Post,  406. 

FEES. 

SHERIFF,  3. 

FERRY. 

The  right  to  navigate  a  public  river,  transverse  or  otherwise,  is  suscept- 
ible of  exclusive  appropriation  only  by  grant  from  the  public  to  whom  it 
belongs;  and  we  have,  consequently,  no  such  thing  as  a  ferry  by  pre- 
scriptive right,  or  presumptive  grant  of  exclusive  navigation  from  length  of 
time.  But  the  owners  of  the  shores  have  the  power  to  control  the  subser- 
vient and  indispensable  right  of  embarkation  and  landing,  even  at  the  ter- 
minus of  a  public  road.  Bird  v.  Smith,  434. 

The  grant  of  a  privilege  of  landing  and  embarking  ferry  boats  upon  the 
land  of  another,  may  be  presumed  from  the  use  of  it,  for  a  long  time.  And 
the  ordinary  and  occasional  use  of  it,  would  be  such  an  occupation  of  the 
privilege  as  would  be  noted  to  a  purchaser  of  the  land,  out  of  which  the  pri- 
vilege was  granted.  Ibid. 

The  grant  of  a  privilege  to  land  and  embark  ferry  boats  upon  the  land  of 
another,  which  was  held  by  a  Connecticut  title,  is  not  affected  by  a  grant 
of  that  title  from  Pennsylvania,  which  did  not  extinguish,  but  confirm  the 
Connecticut  title.  Ibid. 

FIERI  FACIAS. 

ADMINISTRATOR,  1. 

FOREIGN  ATTACHMENT. 

If,  after  foreign  attachment  laid,  the  garnishee  receives  money  for  the 
special  purpose  of  paying  it  to  the  debtor,  and  does  so  pay  it,  he  is  liable 
to  account  therefor  to  the  attaching  creditor.  Silverwood  v.  Bellas,  420. 
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FORFEITURE. 

Any  act  of  a  lessee,  by  which  he  disaffirms  or  impugns  the  title  of  the 
person  indisputably  entitled  to  the  rent,  is  a  forfeiture  of  the  lease,  and 
the  landlord  may  consider  him  as  his  tenant,  or  as  a  trespasser.  But,  quere? 
whether  this  principle  be  applicable  to  a  grant  of  land  in  fee,  reserving  a 
rent  charged  on  it.  Newman  v.  Mutter,  51. 

Courts  of  law  and  equity  lean  against  a  construction  which  works  a  for- 
feiture. If  a  lessor  do  any  act  recognizing  the  subsistence  of  the  relation 
of  landlord  and  tenant,  such  as  the  receipt  of  rent,  it  will  prevent  the  ope- 
ration of  those  acts  of  the  tenant  which  would  otherwise  work  a  forfeiture 
of  the  lease.  Ibid. 

FORMER  RECOVERY. 

When  a  party  has  several  remedies  for  an  injury,  the  adoption  of  one  of 
them  and  a  recovery  or  satisfaction  in  it,  will  be  a  bar  to  a  recovery  in  any 
other  form  of  action.  Hence  a  recovery  in  an  action  of  trespass  for  taking 
away  the  plaintiff's  wife,  is  a  bar  to  a  recovery  in  an  action  on  the  case  be- 
tween the  same  parties,  for  enticing  her  away.  Gilchrist  v.  Sale,  355. 

FRAUD. 

RECORD. 

EVIDENCE,  6,  12. 
ASSIGNMENT,  3. 
HUSBAND  AND  WIFE. 

1.  Fraud  may  be  successfully  replied  to  the  statute  of  limitations.   Har- 
risburs;  Bank  v.  Pursier,  13. 

2.  The  court  of  common  pleas  has  no  power  to  set  aside  a  judgment, 
confessed  upon  warrant  of  attorney,  unless  it  be  for  fraud  or  forgery,  and 
then  only  where  the  facts  are  admitted  or  established  by  a  trial.     Hum- 
phreys v.  Rawn,  78. 

3.  A  bona  fide  purchaser  for  a  valuable  consideration,  is  protected  under 
the  statutes  of  13  and  27  Eliz.,  whether  he  purchases  from  a  fraudulent 
grantor  or  grantee;  and  there  is  no  difference,  in  this  respect,  between  a 
deed  to  defraud  subsequent  creditors,  and  one  to  defraud  subsequent  pur- 
chasers.    Hood  v.  Fahnestock,  489. 

GARNISHEE. 

If,  after  foreign  attachment  laid,  the  garnishee  receives  money  for 
the  special  purpose  of  paying  it  to  the  debtor,  and  does  so  pay  it,  he  is 
liable  to  account  therefor  to  the  attaching  creditor.  Silverwood  v.  Bellas, 
420. 

GUARANTY. 

2.  In  an  action  on  a  contract  of  guaranty,  that  a  promissory  note,  payable 
to  J.  S.  or  bearer,  "  is  collectible,"  insolvency  of  the  maker  excuses  the 
want  of  an  attempt  to  collect  the  debt  from  him  by  process.  M'Doalv. 
Yeomans,  361. 

Such  an  action  can  be  maintained  only  by  him  with  whom  the  con- 
tract was  made,  and  consequently  not  by  a  subsequent  holder  of  the  note. 
Ibid. 

And  no  presumption  arises  that  a  holder,  not  named,  either  in  the  note  or 
in  the  guaranty,  was  a  party  to  the  contract.  Ibid. 

GUARDIANS'  ACCOUNT. 
ACTION,  1. 

HANDWRITING. 

The  written  testimony  of  a  witness  as  to  the  execution  of  a  paper,  that 
he  "  knows  it  to  be  the  handwriting  of  the  party,"  is  sufficient  without 
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HANDWRITING. 

the  testimony  of  his  means  of  knowledge — that  he  had  seen  him  write, 
if  the  opposite  party,  upon  a  cross-examination,  declined  to  elicit  the  infor- 
mation. Whittier  \.  Gould,  485. 

HEIR. 

WIDOW,  2. 

HIGHWAY. 

LAND  AND  LAND  OFFICE. 

HUSBAND  AND  WIFE. 
EVIDENCE,  10. 
PLEADING,  5. 
DEVISE,  6. 

1.  An  action  of  replevin  will  not  lie  in  the  name  of  a  husband  and  wife 
for  timber  cut  on  their  joint  property;  it  must  be  brought  in  the  name  of 
the  husband  alone.     Fairchild  v.  Chaustelleux,  412. 

The  criterion,  from  which  to  judge  whether  the  action  may  be  brought 
in  the  name  of  the  husband  and  wife,  or  the  husband  alone,  seems  to  be 
this:  whether  upon  the  death  of  the  husband,  it  would  survive  to  the  wife? 
If  it  would,  the  action  may  be  in  the  name  of  both;  if  it  would  not,  it  must 
be  in  the  name  of  the  husband  alone.  Ibid. 

2.  Held,  that  a  conveyance  in  trust  for  the  wife  of  a  debtor  who  had  re- 
purchased his  freehold  jure  uxoris,  sold  on  an  execution  against  him,  can- 
not be  resisted  under  the  statute  13  Eliz.  by  an  intruder  in  the  character  of 
a  creditor;  and  that  his  remedy  is  by  a  levy  and  sale  of  the  particular  estate 
on  another  execution.     Huston  v.  Wickersham,  519. 

In  the  hands  of  a  purchaser  at  sheriff's  sale,  there  can  be  no  merger 
of  a  husband's  freehold  jure  uxoris,  in  a  mortgage  of  her  reversionary  estate 
in  the  fee.  Ibid. 

INDEMNITY. 

A  promise  of  general  indemnity  is  broken  by  the  recovery  of  a  judg- 
ment against  the  person  to  whom  the  promise  was  made;  and  he  may  main- 
tain an  action  upon  it,  without  proof  of  the  payment  of  the  judgment. 
Stroh  v.  Kemmel,  157. 

INDICTMENT. 

1.  Indictments  require  only  the  same  certainty  as  declarations.     What 
is  apparent  from  necessary  implication  need  not  be  averred;  and  over  nice 
exceptions  are  not  to  be  encouraged,  especially  in  cases  which  do  not  touch 
the  life  of  the  defendant.     Sherban  v.  Commonwealth,  212. 

2.  The  repeal  of  a  statute  pending  a  proceeding  under  it,  puts  an  end  to 
the  further  prosecution  of  it,  unless  there  be  a  saving  clause  in  the  repeal- 
ing act.     Jlbbolt  v.  Commonwealth,  517. 

3.  In  an  indictment  under  the  act  of  1794,  for  concealing  the  birth  of  abas- 
tard  child,  it  is  a  fatal  objection,  that  the  death  of  the  child  is  not  distinctly 
averred.     Douglass  v.  Commonwealth,  535. 

INFANT. 

The  law  raises  no  implied  promise  to  pay,  from  the  mere  fact  of  a 
mother's  maintenance  of  her  child.  The  presumption  is,  that  she  furnished 
it  gratuitously,  without  regard  to  the  means  of  either.  Cummings  v.  Cum- 
mings,  366. 

INQUISITION. 

1.  An  administrator  may  waive  the  inquisition  and  condemnation  of  the 
real  estate  of  his  intestate  upon  a  fieri  facias.     Hunt  v.  Devling,  403. 

2.  A  vendee,  by  articles  of  agreement,  without  the  payment  of  any  pur- 
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INQUISITION. 

chase  money,  has  an  interest  in  his  bargain,  enhanced  by  expenditure  in 
improvements,  which  is  the  subject  of  lien,  levy  and  sale  by  the  sheriff. 
But  a  levy  and  sale  of  such  an  interest  without  inquisition,  or  a  waiver  of 
it,  are  absolutely  void.  Baird  v.  Lent,  422. 

INSOLVENT. 

GUARANTY. 
CONSTABLE,  3. 
EVIDENCE,  1. 

INTENTION. 

DEVISE,  1. 

INTEREST. 

DAMAGES,  5. 

Executors' are  not  chargeable  with  interest  on  funds  in  their  hands  during 
the  pendency  of  their  account  in  the  Orphans'  Court,  on  exceptions  to  the 
report  of  auditors.  Hoops  v.  Brenton,  73. 

INTESTATE. 

ADMINISTRATION  BOND,  1. 

If  the  assets  which  come  to  the  hands  of  administrators,  be  sufficient 
for  the  payment  of  all  the  debts  of  the  intestate,  the  orphans'  court  will  not 
at  any  future  period  grant  an  order  for  the  sale  of  the  real  estate;  although 
the  administrators  may  have  committed  a  devastavit  by  applying  the  per- 
sonal assets  to  the  maintenance  of  the  family.  Pry's  Jlppeal,  253. 

Nor  will  the  orphans'  court  grant  an  order  for  the  sale  of  real  estate  for 
the  payment  of  debts  of  the  intestate,  which  have  lost  their  lien  by  lapse  of 
time.  Ibid. 

ISSUE. 

JUDGMENT,  5. 

JOINT  OBLIGORS. 

Taking  a  judgment  from  one  of  four  joint  and  several  obligors,  does  not 
affect  the  responsibility  of  the  others.  JRhoads  v.  Frederick,  448. 

JOINT  OWNERS. 

JUSTICE  OK  THE  PEACE. 

Joint  owners  of  a  mortgage,  having  equal  right  to  manage  the  same  for 
the  advantage  of  their  respective  interests,  Vre  answerable  to  each  other  for 
nothing  but  positive  misfeasance.  Cronester  v.  Weise,  215. 

JUDGMENT. 

PLEADING,  2,  3,  4. 
ASSIGNEE,  1,  3. 
JOINT  OBLIGORS. 
ACTION,  1. 

1.  If  the  court  below  arrest  a  judgment  erroneously,  upon  error  brought 
the  supreme  court  will  enter  judgment  upon  the  verdict.     Wilson  v.  Gray, 
25. 

Quere?  Whether  a  judgment  upon  a  verdict  for  the  defendant  in  replevin 
may  be  arrested,  for  want  of  sufficiency  in  the  defendant's  pleas.  Ibid. 

2.  The  court  of  common  pleas  has  no  power  to  set  aside  a  judgment 
confessed  upon  warrant  of  attorney,  unless  it  be  for  fraud  or  forgery,  and 
then  only  where  the  facts  are  admitted  or  established  by  a  trial.     Hum- 
phreys v.  Rawn,  78. 

3.  No  statute  limits  the  lien  of  a  judgment  in  favor  of  the  heirs  of  the 
debtor.     Brobst  v.  Bright,  124. 
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JUDGMENT. 

4.  A  promise  of  general  indemnity  is  broken  by  the  recovery  of  a  judg- 
ment against  the  person  to  whom  the  promise  was  made;  and  he  may  main- 
tain an  action  upon  it,  without  proof  of  the  payment  of  the  judgment. 
Stroh  v.  Kimmel,  157. 

5.  The  proper  practice  is  to  try  the  validity  of  a  judgment  by  a  collateral 
issue;  but  pretermitted  matter  of  defence  shall  be  tried  by  an  issue  in  the 
case  itself.    Gallup  v.  Reynolds,  424. 

JUDICIAL  OFFICE. 

The  amendments  to  the  constitution  of  1790,  were  adopted  at  the  time 
when  the  result  of  the  vote  of  the  electors  thereon  was  ascertained  from 
the  official  returns,  and  made  known  by  the  speaker  of  the  senate;  and  after 
that  period,  no  appointment  to  judicial  office  could  be  made  by  the  governor, 
without  the  advice  and  consent  of  the  senate.  Commonwealth  v.  Collins,  331. 

JUDICIAL  SALE. 

1.  A  judicial  sale  of  land  does  not  divest  it  of  the  lien  of  a  recognizance 
entered  into  to  secure  the  widow's  interest,  in  a  proceeding  in  partition  in 
the  orphans'  court,  either  as  to  the  amount  payable  to  the  widow  during 
her  lifetime,  or  to  the  heirs  after  her  death.     Menlzer  v.  fllenor,  296. 

2.  A  judicial  sale  of  land  divests  it  of  the  lien  of  a  sum  of  money  sub- 
ject to  the  payment  of  which  it  was  sold  and  conveyed  to  the  defendant  in 
the  execution.     Stewartson  v.  Watts,  392. 

JURISDICTION. 

1.  A  justice  of  the  peace  has  not  jurisdiction  of  a  suit  by  one  joint  owner 
of  a  chose  in  action  against  the  other,  for  damages  for  a  refusal  to  prosecute 
the  claim  on  it,  by  reason  of  which  it  was  lost.     Mann  v.  Sower,  179. 

2.  A  turnpike  company,  in  which  the  state  holds  stock,  is  not  such  a 
public  corporation  as  is  exempt  from  the  operation  of  the  act  of  the  16th 
of  June  1836,  which  gives  jurisdiction  to  the  courts,  upon  the  application 
of  a  creditor,  to  sequester  the  goods,  credits,  profits  and  tolls  of  the  cor- 
poration for  the  payment  of  its  debts.     Turnpike  Company  v.  Wallace,  316. 

The  court  in  which  the  judgment  against  such  corporation  was  obtained, 
has  jurisdiction  over  all  its  property  and  estate,  although  part  of  it  may  not 
be  within  the  same  county.  Ibid. 

JURY. 

AGENT. 

It  is  a  good  cause  of  challenge  to  a  juror  that  he  is  the  tenant  of  one  of 
the  plaintiffs.  Harrisburg  Sank  v.  Forsler,  304. 

JUSTICE  OF  THE  PEACE. 

A  justice  of  the  peace  has  not  jurisdiction  of  a  suit  by  one  joint  owner 
of  a  chose  in  action  against  the  other,  for  damages  for  a  refusal  to  prose- 
cute the  claim  on  it,  by  reason  of  which  it  was  lost.  Mann  v.  Sower,  179. 

LAND. 

LEGACY,  2,  3. 
DEVISE,  1,  3. 

LAND  AND  LAND  OFFICE. 

A  grant  from  the  commonwealth  of  vacant  land,  bounded  by  a  stream 
•which  has  not  been  declared  navigable  by  law,  and  following  its  courses 
and  distances,  passes  the  right  to  the  soil  to  the  middle  of  the  stream;  and 
although  the  stream  may,  subsequently  to  the  grant,  be  declared  a  public 
highway,  that  does  not  divest  the  property  previously  acquired  by  a  grant 
from  the  commonwealth.  Coovert  v.  0' Conner,  470. 
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LANDLORD  AND  TENANT. 

1.  Any  act  of  a  lessee,  by  which  he  disaffirms  or  impugns  the  title  of  the 
person  indisputably  entitled  to  the  rent,  is  a  forfeiture  of  the  lease,  and 
the  landlord  may  consider  him  as  his  tenant,  or  as  a  trespasser.  But,  quere? 
whether  this  principle  be  applicable  to  a  grant  of  land  in  fee,  reserving  a 
rent  charged  on  it.     Newman  v.  Nutter,  51. 

Courts  of  law  and  equity  lean  against  a  construction  which  works  a  for- 
feiture. If  a  lessor  do  any  act  recognizing  the  subsistence  of  the  relation 
of  landlord  and  tenant,  such  as  the  receipt  of  rent,  it  will  prevent  the  ope- 
ration of  those  acts  of  the  tenant  which  would  otherwise  work  a  forfeiture 
of  the  lease.  Ibid. 

2.  A  tenant  may  support  an  action  of  trespass  quart  clausurnfregit,  against 
his  landlord  for  an  injury  done  to  his  way-going  crop,  after  the  expiration 
of  the  lease,  and  after  he  had  removed  from  the  premises.  Forsythe  v.  Price, 
282. 

3.  In  an  action  of  replevin  upon  the  issues  of  non  demisit,  and  no  rent 
in  arrear,  it  is  competent  for  the  plaintiff  to  show  that  he  was  induced  to 
execute  the  lease,  and  become  the  tenant  of  the  defendant  by  fraud  and 
misrepresentation,  and  that  at  the  time  it  was  executed,  he  was  really  the 
owner  of  the  land  himself.     Robins  v.  Kitchen,  390. 

4.  Neither  tenants,  nor  those  who  come  into  possession  under  them,  will 
be  permitted  to  controvert  the  title  of  the  landlord  in  an  ejectment  by  him 
or  his  grantee,  by  showing  a  better  title  either  in  themselves  or  in  a  third 
person.     Cooper  v.  Smith,  536. 

LAW  AND  FACT. 
PAYMENT,  2. 

1.  A  grant  of  an  incorporeal  hereditament  may  be  presumed,  upon  an 
adverse  enjoyment  of  twenty-one  years  and  upwards:  and  the  circumstances 
which  will  justify  such  presumption  are  matter  of  law,  for  the  determina- 
tion of  the  court.     Newman  v.  Nutter,  51. 

2.  It  is  error  in  a  court  to  permit  a  jury  to  pass  upon  a  matter  of  fact  of 
which  there  is  no  evidence.     Switland  v.  Holgate,  385. 

LEGACY. 

BEQUEST,  2. 

1.  The  act  of  the  24th  February  1834,  is  a  repeal  of  the  act  of  1772,  so 
far  as  the  tender  of  a  refunding  bond  is  necessary,  before  suit  brought,  for 
the  recovery  of  a  legacy.     A  plea  in  abatement  cannot  now  be  maintained 
on  that  ground.     Bixler  v.  Blankenbiller,  64. 

2.  "When  my  land  is  sold,  and  the  youngest  child  comes  to  full  age, 
and  each  has  received  their  share  as  above  stated,  and  there  is  any  yet  re- 
maining, it  is  my  request  that  what  remains  shall  be  equally  divided  be- 
twixt tlie  surviving  heirs:"  Held,  to  be  a  contingent  legacy,  payable  when 
the  testator's  youngest  child  came  of  age,  and  to  those  residuary  legatees 
only  who  survived  at  that  period.     Lamb  v.  Lamb,  184. 

3.  In  order  to  charge  lands  devised,  with  the  payment  of  a  legacy,  it 
must  appear  by  direct  expression,  or  plain  implication,  that  such  was  the 
intention  of  the  testator:  otherwise  the  claim  of  the  legatee  will  not  follow 
the  lands  into  the  hands  of  a  purchaser  from  the  devisee.     Brandt's  Jlpptal^ 
198. 

LIBERARI  FACIAS. 

LIFE  ESTATE,  1. 

LIEN. 

DEBTS,  1,  2. 
LIFE  ESTATE,  1. 
VENDOR  AND  VENDEE. 
CONTRACT,  4. 
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LIEN. 

DEVISE,  1. 

1.  A  judicial  sale  of  land  divests  it  of  the  lien  of  a  sum  of  money  sub- 
ject to  the  payment  of  which  it  was  sold  and  conveyed  to  the  defendant  in 
the  execution.     Stewarlson  v.  Waits,  392. 

2.  Tne  right  to  land  acquired  by  actual  settlement,  is  the  subject  of  lien, 
levy,  and  sale  by  the  sheriff;  and  when  sold,  the  purchaser  may  continue 
and  complete  the  settlement  by  a  tenant.     Myers  v.  Myers,  430. 

3.  A  devise  of  land  to  executors  to  be  sold  for  the  payment  of  debts  and 
legacies  vests  the  estate  in  them  as  a  trust  fund  for  that  purpose,  and  if 
they  neglect  to  execute  the  trust,  the  creditors  may  sell  the  land  upon  a 
judgment  and  execution,  and  the  purchaser  will  take  a  good  title;  and  in 
such  case  there  is  no  limit  to  the  lien  of  the  debts  short  of  a  presumption 
of  payment  from  lapse  of  time.     Alexander  v.  Murry,  504. 

LIFE  ESTATE. 

1.  Since  the  passage  of  the  act  of  the  16th  of  June  1836,  a  life  estate  in 
lands  is  not  the  subject  of  levy  and  sale  upon  an  execution.  Nearv.  Watts, 
319. 

The  judgment  creditor  who  first  proceeds  by  execution  against  a  life  estate 
in  lands,  and  has  the  same  delivered  to  him  upon  a  liberari  facias,  is  entitled 
to  the  rents  and  profits  thereof  in  satisfaction  of  his  judgment,  to  the  ex- 
clusion of  another  judgment  creditor,  the  lien  of  whose  judgment  is  prior 
in  point  of  date,  but  whose  execution  is  subsequent.  Ibid* 

2.  A  devised  a  tract  of  land  thus  :  "  to  my  wife  Mary,  for  and  during  her 
natural  life,  if  she  shall  so  long  remain  my  widow,"  "  but  if  she  should 
marry,  I  do  order  that  her  husband  have  no  other  privilege  than  his  living 
on  the  place  for  and  during  the  natural  life  of  my  said  wife  as  aforesaid, 
and  no  longer:"  Held,  that  such  devise  created  an  estate  for  life  in  the  wife, 
which  was  not  subject  to  be  incumbered  by  her  husband.     Craig  v.  Watt, 
498. 

LIMITATIONS. 
PAYMENT,  1. 
UNSEATED  LANDS,  1,  3. 
LIEN,  3. 

1.  The  cashier  of  a  bank  cannot  avail  himself  of  the  statute  of  limita- 
tions to  defeat  an  action  on  his  note  by  the  bank,  unless  he  can  show 
clearly  a  performance  of  all  his  duties  in  relation  to  the  note,  in  exhibiting 
the  same  as  due  and  unpaid,  to  the  board  of  directors.     The  knowledge  of 
the  president  or  of  individual  directors  of  the  bank,  that  the  note  was  due 
and  unpaid,  is  not  a  fact  from  which  negligence  can  be  inferred  on  the 
part  of  the  bank,  so  as  to  allow  the  operation  of  the  statute  in  favour  of  the 
cashier.     Harrisburg  Bank  v.  Forster,  12. 

Fraud  may  be  successfully  replied  to  a  plea  of  the  statute  of  limitations. 
Ibid. 

2.  A  grant  of  an  incorporeal  hereditament  may  be  presumed,  upon  an 
adverse  enjoyment  of  twenty-one  years  and  upwards:  and  the  circum- 
stances which  will  justify  such  presumption  are  matter  of  law,  for  the  de- 
termination of  the  court.     Newman  v.  JKutter,  51. 

3.  No  statute  limits  the  lien  of  a  judgment  in  favor  of  the  heirs  of  the 
debtor.     Brobst  v.  Bright,  124. 

4.  The  statute  of  defalcation  does  not,  per  se,  apply  the  demand  of  one 
party  to  that  of  the  other,  so  as  to  produce  either  payment,  satisfaction  or 
extinguishment  of  either.     Hence,  in  an  action  upon  a  sealed  note,  where 
the  defendant  pleaded  a  set-off,  to  which  the  plaintiff  replied  the  statute  of 
limitations,  the  plea  was  held  good,  although  the  evidence  of  the  set-off 
was  a  claim  of  the  defendant  against  the  plaintiff,  to  which  he  was  en- 
titled within  the  six  years.     Jlinkley  v.  Walters,  261. 

W.  being  indebted  to  J.,  on  a  note  under  seal,  J.,  for  a  valuable  conside- 
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LIMITATION. 

ration,  transferred  the  note  to  H.  After  which,  W.  purchased  a  promis- 
sory note,  not  sealed,  of  .T.  After  the  lapse  of  six  years,  J.,  for  the  use  of 
H.,  sued  W.  on  his  sealed  note,  and  W.  pleaded  a  set-off  of  J.'s  note,  to 
which  tht!  plaintiff  replied  the  statute  of  limitations:  Held,  that  W.'s  de- 
fence failed  on  both  grounds;  that  the  statute  was  a  bar  to  his  set-off,  and 
that  J.  had  transferred  his  note  to  H.;  and  that  W.  had  no  notice  of  such 
transfer,  was  immaterial.  Ibid. 

5.  A  seizure  of  goods  or  lands,  upon  an  execution,  or  a  sale  of  them 
by  the  sheriff,  is  not  ipso  facto  a  payment  of  the  judgment  upon  which  the 
execution  issued;  nor  can  it  be  considered  paid  until  there  be  an  actual 
paymt-nt,  or  a  final  appropriation  of  the  money,  so  as  to  enable  the  defen- 
dant to  resort  by  action  to  a  co-dc.fendant  or  co-surety  for  contribution: 
and  in  such  actions  the  statute  of  limitations  then  only  begins  to  run. 
Lytle  v.  Mehaffy,  267. 

6.  The  possession  of  the  grantee  of  z  feme-covert  for  a  period  sufficient  to 
acquire  title  by  the  statute  of  limitations,  and  an  intermediate  conveyance 
by  the  sheriff,  sufficiently  vest  her  title;  to  which  her  conveyance,  though 
executed  when  she  was  covert,  was  admissible  as  inducement.    Hunt  v.  Dev- 
ling,  403. 

7.  The  limitation  to  an  action  against  sureties,  provided  by  the  second 
section  of  the  act  of  the  4th  of  April  1797,  is  not  applicable  to  an  original 
administration  bond  taken  by  the  register,  but  only  to  an  additional  bond 
given  by  an  executor  or  administrator,  by  order  of  the  orphans'  court.  Com- 
monwealth v.  Patterson,  515. 

8.  The  statute  of  limitation  does  not  extinguish  a  debt,  but  only  bars  the 
remedy  for  its  collection;  hence  it  forms  no  bar  to  the  recovery  of  a  claim 
for  which  the  party  had  no  right  of  action.     Leasure  v.  Mahoning  Town- 
s/lip, 551. 

9.  A  contractor,  being  the  builder,  and  a  contractor  under  him,  not  recog- 
nized by  the  owner,  can  not  unite  as  partners  in  filing  a  claim  for  their  work 
against  the  building.     The  sub-contractor,  in  such  case,  should  file  a  sepa- 
rate claim  for  his  work,  against  the  owner  and  the  builder  with  whom  he 
contracted.     Barker  v.  Maxwell,  478. 

10.  The  addition  of  a  basement  story  to  a  frame  house,  finished  so  far 
as  to  have  received  a  family,  is  not  an  erection  or  a  construction  within  the 
mechanics'  lien  law.     Miller  v.  Oliver,  514. 

MALICIOUS  ABUSE  OF  PROCESS. 
ACTION,  3. 

MECHANICS'  CLAIM. 
CONTRACT,  4. 

MERGER. 

CONTRACT,  6. 

1.  A  mortgage  does  not  necessarily  merge  or  become  extinct,  by  being 
united  in  the  same  person  with  the  fee;  on  the  contrary,  when  It  was  the 
intention  of  the  parties  that  it  should  not  merge,  but  continue  to  subsist 
for  the  protection  of  the  owner  of  the  fee  from  subsequent  incumbrances, 
he  may  keep  it  on  foot,  sue  out  a  scire  facias  upon  it  in  the  name  of  the 
mortgagee  against  the  mortgagor,  with  notice  to  himself,  obtain  a  judgment 
and  sell  the  estate  mortgaged.     Moore  v.  Harrisburg  Sank,  138. 

2.  In  the  hands  of  a  purchaser  at  sheriff's  sale,  there  can  be  no  merger 
of  a  husband's  freehold  jure  uxoris,  in  a  mortgage  of  her  reversionary  es- 
tate in  the  fee.     Huston  v.  Wicker&ham,  519. 

MINOR. 

ACTION,  2. 
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MISNOMER. 

PARTNERSHIP. 

MISTAKE. 

RECORD. 

A  contract  bond  in  a  supposed  state  of  things  which  had  no  existence  in 
fact,  will  be  relieved  against  on  the  ground  of  mistake.  Horbach  v.  Gray, 
492. 

MONEY. 

DEVISE,  3. 

MORTGAGE. 

1.  A  mortgage  does  not  necessarily  merge  or  become  extinct,  by  being 
united  in  the  same  person  with  the  fee;  but  on  the  contrary,  when  it  was 
the  intention  of  the  parties  that  it  should  not  merge,  but  continue  to  subsist 
for  the  protection  of  the  owner  of  the  fee  from  subsequent  incumbrances, 
he  may  keep  it  on  foot,  sue  out  a  scire  facias  upon  it  in  the  name  of  the 
mortgagee  against  the  mortgagor,  with  notice  to  himself,  obtain  a  judgment 
and  sell  the  estate  mortgaged.     Moore  v.  Harrisburg  Bank,  138. 

2.  Joint  owners  of  a  mortgage,  having  equal  right  to  manage  the  same 
for  the  advantage  of  their  respective  interests,  are  answerable  to  each  other 
for  nothing  but  positive  misfeasance.     Cronister  v.  Weise,  215. 

A,  being  the  holder  of  certain  bonds  secured  by  a  mortgage,  was  pre- 
sent at  a  sheriff's  sale  of  the  mortgaged  premises,  upon  a  judgment  and 
execution  of  B  upon  another  of  the  bonds,  and  gave  notice  of  his  claim, 
and  that  he  would  sue  the  mortgage  against  the  purchaser;  in  consequence 
of  which,  the  land  was  sold  to  the^  plaintiff  in  the  execution  for  one-tenth 
part  of  its  real  value.  A  afterwards  discovered  that  the  sheriff's  sale  divested 
the  lien  of  the  mortgage,  and  purchased  the  title  which  B  had  acquired  by 
the  sheriff's  sale.  In  an  action  on  the  mortgage  by  C,  another  bond-holder, 
against  the  mortgagor,  with  notice  to  A  as  a  terre-tenant,  it  was  held,  that 
A  was  not  estopped  from  asserting  the  legal  effect  of  the  sheriff's  sale,  in 
divesting  the  lien  of  the  mortgage.  Ibid. 

NAVIGATION. 
RIVER. 

COMMON  CARRIER. 

NOTE. 

WITNESS. 

PROTEST,  4. 

If  a  person  lend  money  and  take  a  note  for  it  payable  at  a  future  day, 
and  then  parts  with  the  note  for  a  valuable  consideration,  he  can  not 
sue,  either  on  the  note  or  on  the  original  cause  of  action,  until  he  has  taken 
up  the  note.  Small  v.  Jones,  265. 

NOTICE. 

LIMITATION,  1,  4. 

1.  It  is  irregular  to  give  a  notice  to  take  a  deposition  upon  two  days, 
although  they  be  consecutive.     Carmalt  v.  Post,  406. 

2.  If  one,  in  the  course  of  his  business  as  agent,  attorney  or  counsel  for 
another,  obtain  knowledge  from  which  a  trust  would  arise,  and  afterwards 
becomes  the  agent,  attorney  or  counsel  of  a  subsequent  purchaser  in  an  in- 
dependent and  unconnected  transaction,  his  previous  knowledge  is  not  no- 
tice to  such  other  person  for  whom  he  acts.     Hood  v.  Fahnestock,  489. 

OBLIGATION. 
BOND,  5. 
CONSTABLE,  2. 
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OFFICER. 

A  postmaster,  though  answerable  for  want  of  attention  to  the  official  con- 
duct of  his  subordinates,  is  not  responsible  for  their  secret  delinquencies; 
and  an  action,  therefore,  lies  not  against  him  for  the  purloining  of  a  letter 
by  a  sworn  assistant,  appointed  and  retained  by  him  in  good  faith.  Schroyer 
v.  Lynch,  453. 

OFFICIAL  BOND. 
CONSTABLE,  3. 
EXECUTION,  1. 
EXECUTORS  AND  ADMINISTRATORS,  3. 

ORIGINAL  ENTRIES. 

BOOKS. 

ORPHANS'  COURT. 

ACTION,  1. 

DEBTS,  1. 

Under  the  provisions  of  the  act  of  the  1st  of  April  1811,  the  orphans' 
court  were  not  authorized  to  grant  an  order  for  the  sale  of  the  real  estate  of 
deceased,  for  the  payment  of  debts,  until  after  the  settlement  of  a  final 
administration  account  of  the  personal  assets  by  the  executors  or  adminis- 
trators: but  if  such  order  be  granted,  and  the  sate  made  and  finally  con- 
firmed, it  vests  a  good  title  in  the  purchaser;  and  the  validity  of  the  pro- 
ceedings of  the  orphans'  court  cannot  be  inquired  into  collaterally.  tSnyder 
\.  Murkel,  416. 

PARENT  AND  CHILD. 

ASSUMPSIT. 
DAMAGES,  2. 

PARTITION. 

WIDOW,  1. 

1.  The  death  of  a  plaintiff  in  an  action  of  partition,  after  judgment  quod 
partitio fiat,  does  not  abate  the  writ :  but  though  the  writ  does  not  abate, 
the  surviving  plaintiff  cannot  have  execution  on  his  judgment,  but  must 
take  out  a  scirefacias,  to  show  cause  why  a  writ  de  partitione  facienda  should 
not  issue.     Frohoch  v.  Gustine,  121 

2.  The  orphans'  court  cannot  exercise  jurisdiction  upon  a  petition  for  a 
writ  of  partition  and  valuation  of  an  estate,  of  which  the  intestate  was  a 
tenant  in  common  with  another  person  at  the  time  of  his  death.     And  if 
any  portion  of  his  estate  thus  held,  be  included  in  the  proceedings,  it  viti- 
ates the  whole,  although  the  other  tenant  in  common  assents  to  it.  Romig's 
Appeal,  415. 

PARTNERSHIP. 

The  misnomer  of  one  of  two  defendants,  when  sued  as  a  firm,  as  to  his 
Christian  name,  if  material  at  all,  must  be  taken  advantage  of  by  plea  in 
abatement.  Whittier  v.  Gould,  485. 

The  dissolution  of  a  firm,  and  an  arrangement  between  them  by  which 
the  debts  were  to  be  paid  by  one  of  them,  does  not  affect  the  liability  of 
either,  to  third  persons  who  knew  of  the  arrangement.  Ibid. 

PATENT. 

The  provisions  of  the  eleventh  section  of  the  act  of  assembly  of  the  3d 
of  April  1792,  are  not  applicable  to  the  trial  of  an  action  of  ejectment  be- 
tween parties,  to  one  of  whom  a  patent  had  been  granted  previously  to  the 
decision  of  the  board  of  property  upon  their  respective  claims:  and  although, 
under  such  circumstances,  the  action  be  brought  within  six  months  after 
such  decision,  the  defendant  may  maintain  his  defence  upon  an  outstanding 
title  in  a  third  person.  Galbreath  v.  Elder,  81. 
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PAYMENT. 

1*  A  seizure  of  goods  or  lands,  upon  an  execution,  or  a  sale  of  them  by 
the  sheriff,  is  not  ipso  facto  a  payment  of  the  judgment  upon  which  the 
execution  issued;  nor  can  it  he  considered  paid  until  there  be  an  actual 
payment,  or  a  final  appropriation  of  the  money,  so  as  to  enable  the  defen- 
dant to  resort  by  action  to  a  co-defendant  or  co-surety  for  contribution:  and 
in  such  actions  the  statute  of  limitations  then  only  begins  to  run.  Lytle 
v.  Mehnffy,  267. 

2.  The  presumption  of  payment  of  an  administration  bond  does  not  begin 
to  run  from  its  date,  but  from  the  time  when  the  plaintiff  is  entitled  to  re- 
sort to  it: — hence,  in  an  action  by  a  creditor  against  the  surety  in  such 
bond,  the  time  will  be  computed  from  the  period  when  the  administrator 
was  fixed  personally  for  the  debt;  and  this  is  a  question  of  law  for  the 
court.  Backestoss  v.  Commonwealth,  286. 

PERSONAL  ESTATE. 

ADMINISTRATION  ACCOUNT. 
DEVISE,  3. 

PLEADING. 

LEGACY, 1. 

1.  Quere?    Whether  a  judgment  upon  a  verdict  for  the  defendant  in  re- 
plevin may  be  arrested,  for  want  of  sufficiency  in  the  defendant's  pleas. 
Wilson  v.  Gray,  25. 

A  defendant  in  replevin  may  plead  property  in  himself,  or  in  a  stranger, 

either  in  bar  or  in  abatement,  and  either  plea,  if  established,  will  defeat  the 

.    plaintiff's  right  of  action.     So,  also,  may  the  defendant  plead  property  in 

the  plaintiff  and  himself,  and  if  true,  it  does  not  only  defeat  the  plaintiff  in 

his  suit,  but  entitles  the  defendant  to  a  return  of  the  property.     Ibid. 

If  a  declaration  in  replevin  describe  the  property  with  a  certainty  to  a 
general  intent,  it  will  be  sufficient.  But  after  a  trial,  and  verdict  for  the 
defendant,  a  plaintiff  will  not  be  permitted  to  avail  himself  of  a  want  of 
certainty  in  the  description  of  the  property  in  his  own  declaration.  Ibid. 

2.  On  a  scire  facias  against  bail,  to  enable  the  defendant  to  take  advantage 
of  the  fact  that  no  capias  ad  satisfaciendum  issued  against  the  defendant  in 
the  original  suit,  it  must  be  pleaded;  but  if  evidence  be  given  of  it  without 
plea  and  without  objection,  and  the  court  err  in  their  opinion  upon  the  effect 
of  that  evidence,  the  judgment  will  be  reversed.  Brothtrline  v.  Mallory,  132. 

If  in  such  case  a  capias  ad  satisfaciendum  issued  for  an  amount  different 
from  the  actual  amount  of  the  judgment,  or  from  the  amount  as  afterwards 
fixed  by  the  Prothonotary,  and  the  fact  be  pleaded,  the  plaintiff  will  not  be 
permitted  to  recover.  Ibid. 

3.  On  the  plea  of  nul  tiel  record,  in  an  action  on  a  judgment,  a  variance 
as  to  amount,  betwixt  the  judgment  produced,  and  the  judgment  laid,  is 
fatal.     Eichelberger  v.  Smyser,  181. 

4.  It  is  not  a  sufficient  reason  to  arrest  a  judgment  in  an  action  of  slander, 
that  the  innuendo  enlarges  the  natural   meaning  of  the  words  spoken. 
Shultz  v.  Chambers,  300. 

The  words  "  He  had  the  money,  for  he  hunted  for  it,  and  was  seen 
there  where  the  money  was  deposited,"  although  not  of  themselves  action- 
able without  the  aid  of  a  colloquium,  yet  when  connected  with  another 
count  in  the  declaration,  in  which  a  colloquium  is  stated,  by  a  distinct  re- 
ference, a  verdict  and  judgment  upon  both  are  good.  Ibid. 

5.  In  an  action  in  the  case  for  enticing  away  the  plaintiff's  wife,  it  is  not 
necessary  to  lay  in  the  declaration,  a  request  of  the  plaintiff  to  deliver  up  his 
wife,  and  a  refusal  by  the  defendant.     Gilchrist  v.  Gale,  355. 

6.  If,  upon  an  action  of  debt  upon  a  recognizance,  a  judgment  be  entered 
by  default  for  want  of  an  affidavit  of  defence,  it  will  not  be  reversed,  be- 
cause the  declaration  stated  it  to  be  a  recognizance  entered  into  in  the 
court  of  common  pleas,  and  remaining  in  the  orphans'  court;  nor  because  of 
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a  variance  between  the  amount  of  the  recognizance  stated  in  the  writ,  and 
that  in  the  declaration:  That  can  only  be  taken  advantage  of  by  oyer  of  the 
writ,  and  pleading  the  variance  in  abatement.  Slocum  \.  Slocum,  367. 

7.  When  the  disability  of  a  plaintiff  not  only  suspends  the  action,  but 
destroys  it  altogether,  it  may  be  pleaded  in  bar  as  well  as  in  abatement. 
Sandback  v.  Quigley,  460. 

If  a  personal  action  which  does  not  survive,  is  brought  after  the  death  of 
the  party,  the  court  may  abate  it  on  motion;  or,  if  there  be  doubt  about  the 
fact,  should  put  the  party  to  his  plea,  and  that  without  regard  to  the  pre- 
vious state  of  the  pleadings,  whether  the  defendant  had  pleaded  in  bar  or 
not.  Ibid. 

8.  A  misnomer  in  the  Christian  name  of  one  of  two  defendants,  when 
sued  as  a  firm,  if  material  at  all,  must  be  taken  advantage  of  by  plea  in 
abatement.     Whittier  v.  Gould,  485. 

POOR. 

To  constitute  the  hiring  contemplated  by  the  seventeenth  section  of  the 
act  of  the  9th  of  March  1771,  to  give  a  pauper  a  legal  settlement,  it  is  not 
necessary  that  the  consideration  should  be  paid  in  money;  any  other  valu- 
able consideration  will  suffice.  Brier  Creek  v.  Mount  Pleasant  Township, 
431. 

POSTMASTER. 

A  postmaster,  though  answerable  for  want  of  attention  to  the  official  con- 
duct of  his  subordinates,  is  not  responsible  for  their  secret  delinquencies; 
and  an  action,  therefore,  lies  not  against  him  for  the  purloining  of  a  letter 
by  a  sworn  assistant,  appointed  and  retained  by  him  in  good  faith.  Schroyer 
v.  Lynch,  453. 

POWER. 

1.  Where  one  has  both  a  power  to  sell,  and  an  interest  in,  land,  and  he 
makes  a  sale  and  conveyance  generally,  without  reference  to  his  power,  it 
shall  be  deemed  and  taken  that  the  land  passed  by  virtue  of  his  ownership, 
and  not  in  execution  of  his  power.     And  this  although  his  ownership  was 
of  but  a  part,  and  his  power  was  over  the  whole.     Hay  v.  Mayer,  203. 

2.  A  power  "  to  ask,  demand,  &c.,  his  lawful  part  of  the  estate  of  H., 
giving  and  granting  to  his  said  attorney,  his  sole  and  full  power  to  take, 
pursue,  and  follow,  such  legal  course  for  the  recovery,  and  obtaining  the 
same  as  he  himself  might  or  could  do,  and  upon  receipt  thereof,  acquittances 
and  other  sufficient  discharges  for  him  and  in  his  name,  to  sign,  seal,  and 
deliver,"  &c.,  will  not  authorize  the  attorney  to  sell  and  convey  real  estate. 
Hay  v.  Mayer,  203. 

PRACTICE. 

EJECTMENT,  3. 
INQUISITION. 

1 .  There  is  nothing  in  the  nature  of  an  action  of  debt  upon  a  recognizance 
in  the  orphans'  court,  which  would  preclude  the  application  to  it  of  a  rule 
of  court  rendering  an  affidavit  of  defence  necessary,  under  penalty  of  a 
judgment  to  be  entered.     Slocum  v.  Slocum,  367. 

If  a  rule  of  court  provide  that  a  judgment  may  be  entered  for  want  of  an 
affidavit  of  defence  by  a  certain  time,  and  none  be  filed,  a  judgment  may  be 
entered  at  any  subsequent  time.  Ibid. 

If  a  writ  of  summons  be  served  upon  three  defendants,  and  only  one 
appear,  a  judgment  for  want  of  an  affidavit  of  defence,  may  be  rendered 
against  all.  Ibid. 

2.  The  proper  practice  is  to  try  the  validity  of  a  judgment  by  a  collateral 
issue;  but  pretermitted  matter  of  defence  shall  be  tried  by  an  issue  in  the 
case  itself.     Gallup  v.  Reynolds,  424. 
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PREFERENCE. 

ASSIGNMENT,  3. 

PRESUMPTION  OF  PAYMENT. 
ADMINISTRATION  BOND,  2. 

PRESCRIPTION. 

FERRY. 

PRIVITY  OF  CONTRACT. 

CONTRACT,  2. 

PRINCIPAL  AND  SURETY. 

SURETY,  2. 
BOND,  2,  3. 

PROBABLE  CAUSE. 
ACTION,  3. 

PROBATE. 

DEED,  2. 

PROTEST. 

The  holder  of  a  promissory  note,  in  order  to  render  the  endorser  liable, 
must  demand  payment  of  the  note  from  the  maker,  or  in  his  absence  from 
his  clerk  or  agent,  on  the  last  of  the  days  of  grace,  and  give  due  notice  of 
the  non-payment  to  the  endorser.  A  demand  on  the  maker  before  the  last 
day  of  grace  is  nugatory.  Jackson  v.  Newton,  401. 

PUBLIC  ACCOUNTS. 

The  settlement  of  the  accounts  of  a  Brigade  Inspector,  by  the  account- 
ing officers  of  the  state,  is  conclusive  evidence  of  the  balance  due  by  him 
in  an  action  against  his  surety  in  the  court  of  common  pleas.  Spangler  v. 
Commonwealth,  57. 

PURCHASER. 

ATTORNEY  AT  LAW. 

QUARTER  SESSIONS. 
ROAD. 
BOROUGH. 

RAILROAD. 

There  is  no  certain  rule  by  which  the  injury  done  to  a  man's  pro- 
perty, by  reason  of  the  construction  of  a  railroad  through  it,  is  to  be  mea- 
sured; it  must  be  referred  to  a  jury  as  a  matter  of  fact  under  all  the  circum- 
stances. And  that  the  plaintiff  owned  property  at  another  place,  separate 
from,  and  unconnected  with,  the  property  allegedlto  be  injured,  which  was 
enhanced  in  value  by  the  road,  is  not  a  legitimate  subject  of  inquiry  by  the 
jury.  Railroad  Company  v.  Gilson,  243. 

REAL  ESTATE. 

EXECUTORS  AND  ADMINISTRATORS,  5. 
ADMINISTRATION  BOND,  1. 
CONTRACT,  6,  7. 
DEBTS,  1. 
DEVISE,  3. 

RECOGNISANCE. 
WIDOW,  1. 

RECOGNIZANCE. 

There  is  nothing  in  the  nature  of  an  action  of  debt  upon  a  recognisance 


534  INDEX. 

RECOGNIZANCE. 

in  the  orphans'  court,  which  would  preclude  the  application  to  it  of  a  rule 
of  court  rendering  an  affidavit  of  defence  necessary,  under  penalty  of  a  judg- 
ment to  be  entered.  Slocum  v.  Slocum,  367. 

RECORD. 

Mistake  or  fraud,  committed  in  making  up  a  record,  can  neither  be 
averred,  nor  proved  by  parol  evidence,  in  a  collateral  proceeding,  nor  in  an 
action  founded  upon  it.  The  only  mode  of  relief  is  through  the  court  whose 
record  is  thus  erroneous;  and  their  record  of  its  correction,  is  the  true  and 
only  evidence  thereof.  Morris  v.  Galbrealh,  166. 

RE-EXCHANGE. 
DAMAGES,  5. 

REFERENCE. 

Upon  a  rule  to  show  cause  why  a  judgment  should  not  be  opened,  and 
defendant  let  into  a  defence,  the  parties  entered  into  an  agreement  to  refer 
the  case  to  arbitrators  "  whose  award  should  be  final,  and  upon  which  exe- 
cution might  issue."  Held,  that  an  award  made  and  filed  under  such  agree- 
ment, does  not  require  the  sanction  of  the  court,  or  any  other  formality,  in 
order  to  entitle  the  plaintiff  to  an  execution  upon  it.  Gallup  v.  Reynolds,  424. 

REFUNDING  BOND. 
BOND,  I,  6. 

REMEDY. 

STATUTE,  2. 

RENT. 

When,  by  the  terms  of  a  deed  reserving  rent,  it  is  stipulated  that,  if 
the  rent  should  be  in  arrear  sixty  days,  the  grantor  might  distrain;  and  if 
a  sufficient  distress  should  not  be  on  the  premises,  that  the  owner  of  the 
rent  might  enter  on  the  lots;  to  entitle  the  grantor  to  enter  or  maintain  eject- 
ment, it  must  appear  that,  upon  a  distress  made,  there  was  not  sufficient 
property  on  the  premises  to  pay  the  rent.  Newman  v.  Mutter,  51. 

REPEAL. 

STATUTE,  2. 

REPLEVIN. 

LANDLORD  AND  TENANT,  3. 

EVIDENCE,  12. 
JUDGMENT,  1. 

1.  A  defendant  in  replevin  may  plead  property  in  himself,  or  in  a  stranger, 
either  in  bar  or  in  abatement,  and  either  plea,  if  established,  will  defeat 
the  plaintiff's  right  of  action.     So,  also,  may  the  defendant  plead  property 
in  the  plaintiff  and  himself,  and  if  true,  it  not  only  defeats  the  plaintiff 
in  his  suit,  but  entitles  the  defendant  to  a  return  of  the  property.     Wilson 
V.  Gray,  25. 

If  a  declaration  in  replevin  describe  the  property  with  certainty  to  a 
general  intent,  it  will  be  sufficient.  But  after  a  trial,  and  verdict  for  the 
defendant,  a  plaintiff  will  not  be  permitted  to  avail  himself  of  a  want  of 
certainty  in  the  description  of  the  property  in  his  own  declaration.  Ibid. 

2.  An  action  of  replevin  will  not  lie  in  the  name  of  a  husband  and  wife 
for  timber  cut  on  their  joint  property;  it  must  be  brought  in  the  name  of  the 
husband  alone.     Fairc/iild  v.  Chaustelliux,  412. 

RETURN. 

EXECUTION,  1,  2. 

RIVER. 

The  right  to  navigate  a  public  river,  transverse  or  otherwise,  is  suscept- 
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RIVER. 

ible  of  exclusive  appropriation  only  by  grant  from  the  public  to  whom  it 
belongs;  and  we  have,  consequently,  no  such  thing  as  a  ferry  by  pre- 
scriptive right,  or  presumptive  grant  of  exclusive  navigation  from  length  of 
time.  But  the  owners  of  the  shores  have  the  power  to  control  the  subser- 
vient and  indispensable  right  of  embarkation  and  landing,  even  at  the  ter- 
minus of  a  public  road.  Bird  v.  Smith,  434. 

The  grant  of  a  privilege  of  landing  and  embarking  ferry  boats  upon  the 
land  of  another,  may  be  presumed  from  the  use  of  it,  for  a  long  time.  And 
the  ordinary  and  occasional  use  of  it,  would  be  such  an  occupation  of  the 
privilege  as  would  be  noted  to  a  purchaser  of  the  land,  out  of  which  the  pri- 
vilege was  granted.  Ibid. 

ROAD. 

The  jurisdiction  of  the  quarter  sessions  over  the  laying  out  of  roads,  ob- 
tains within  the  limits  of  a  borough,  unless  it  be  excluded  by  the  charter 
of  incorporation.  Newville  Road  Case,  172. 

An  order  to  view  and  vacate  a  public  road  is  not  a  matter  of  right  in  the 
petitioners,  but  of  discretion  in  the  court  of  quarter  sessions.  Ibid. 

The  land  occupied  by  a  public  road,  is  a  legitimate  subject  of  considera- 
tion on  assessing  the  damages  sustained  by  the  owner  of  the  soil.  Ibid. 

The  circumstance  that  the  owner  of  land  through  which  a  public  road  has 
been  opened,  was  a  petitioner  for  the  appointment  of  viewers,  does  not  pre- 
clude him  from  claiming  damages  for  injury  done  to  him  by  reason  of  the 
opening  of  the  road.  Ibid. 

In  the  case  of  a  report  having  been  made  of  the  amount  of  damages  sus- 
tained by  an  individual,  by  reason  of  the  opening  of  a  public  road  through 
his  lands,  the  court  have  no  power  to  grant  a  review.  Ibid. 

RULES  OF  COURT. 
PRACTICE,  1. 

SCIRE  FACIAS. 
PARTITION,  1. 
ASSIGNEE,  2. 
BAIL,  1. 

SEA-WORTHINESS. 
COMMON  CARRIER. 

SECURITY. 

If  a  claim  be  transferred  to  a  creditor  as  a  collateral  security  for  the  pay- 
ment of  a  debt,  it  is  incumbent  on  such  creditor  to  use  ordinary  diligence 
to  realize  the  claim;  and  he  would  be  responsible  for  loss  occasioned 
by  an  omission  to  do  so.  But  if  the  transfer  be  of  a  special  character,  au- 
thorizing the  creditor  to  receive  the  claim  when  collected,  then  it  imposes 
no  responsibility  on  the  creditor  as  to  the  diligent  prosecution  of  the  claim. 
Miller  v.  Gettysburg  Bank. 

SET-OFF. 

VENDOR  AND  VENDEE,  3. 

1 .  Mutual  demands  do  not  necessarily  extinguish  each  other  by  operation 
of  law:  set-off  is  permissive,  not  compulsory;  and  if  there  be  no  agreement 
between  the  parties,  either  may  hold  and  set  off  his  claim,  or,  if  he  choose, 
assign  it  and  leave  the  other  party  to  his  legal  remedy.     Himes  v.  Bar- 
nitz,  39. 

2.  In  an  action  by  an  administrator  to  recover  a  debt  due  to  his  intes- 
tate, the  defendant  can  not  set  off  a  debt  due  to  him  by  the  administrator 
for  services  rendered  to  him  in  the  course  of  his  administration  of  the  estate. 
Stewart  v.  Commonwealth,  70. 
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SET-OFF. 

3.  The  statute  of  defalcation  does  not,  per  se,  apply  the  demand  of  one 
party  to  that  of  the  other,  so  as  to  produce  either  payment,  satisfaction  or 
extinguishment  of  either.     Hence,  in  an  action  upon  a  sealed  note,  where 
the  defendant  pleaded  a  set-off,  to  which  the  plaintiff  replied  the  statute  of 
limitations,  the  plea  was  held  good,  although  the  evidence  of  the  set-off 
was  a  claim  df  the  defendant  against  the  plaintiff,  to  which  he  was  en- 
titled within  the  six  years.     Hinklcy  v.  Walters,  260. 

W.  being  indebted  to  J.,  on  a  note  under  seal,  J.,  for  a  valuable  conside- 
ration, transferred  the  note  to  H.  After  which,  W.  purchased  a  promis- 
sory note,  not  sealed,  of  J.  After  the  lapse  of  six  years,  J.,  for  the  use  of 
H.,  sued  W.  on  his  sealed  note,  and  W.  pleaded  a  set-off  of  J.'s  note,  to 
•which  the  plaintiff  replied  the  statute  of  limitations:  Held,  that  W.'s  de- 
fence failed  on  both  grounds;  that  the  statute  was  a  bar  to  his  set-off,  and 
that  J.  had  transferred  his  note  to  H.;  and  that  W.  had  no  notice  of  such 
transfer,  was  immaterial.  Ibid. 

4.  Mutual  indebtedness  does  not  work  an  extinguishment  of  the  respective 
debts,  without  an  application  of  them  to  each  other  by  the  concurrent  acts 
of  the  parties.     Carmalt  v.  Post,  406. 

SETTLEMENT. 

To  constitute  the  hiring  contemplated  by  the  seventeenth  section  of  the 
act  of  the  9th  of  March  1771,  to  give  a  pauper  a  legal  settlement,  it  is  not 
necessary  that  the  consideration  should  be  paid  in  money;  any  other  valu- 
able consideration  will  suffice.  Brier  Creek  v.  Mount  Pleasant  Township, 
431. 

SEQUESTRATION. 

CORPORATION,  4. 

SHERIFF. 

1.  In  an  action  upon  the  official  recognizance  of  a  sheriff,  to  entitle  a 
plaintiff  to  recover,  he  must  prove  that  he  has  sustained  damage  by  his  mis- 
conduct.    It  is  not  sufficient  that  he  shows  a  misconduct  in  the  officer  or 
omission  of  his  general  duty  as  sheriff,  such  as  not  returning  a  fieri  facias; 
he  cannot,  upon  such  proof,  recover  nominal  damages.     Commonwealth  v. 
M'Coy,  153. 

2.  It  is  the  duty  of  a  sheriff,  in  executing  a  fieri  facias,  to  be  governed,  in 
the  amount  to  be  levied,  by  the  sum  endorsed  upon  the  back  of  the  writ, 
and  not  to  follow  that  which  is  contained  in  the  body  of  it.     The  writ  and 
endorsement  are  the  official  acts  of  the  prothonotary,  and  must  be  taken  to 
be  right  and  proper,  until  the  contrary  is  shown.     Ibid. 

f'  3.  In  an  action  by  the  plaintiff  in  a  judgment  against  the  sureties  of  a  she- 
riff, to  recover  the  moneys  collected  on  an  execution,  the  fees  of  the  officers 
are  not  recoverable,  except  when  they  have  been  previously  advanced  by 
the  plaintiff.  Ibid. 

4.  When  a  sheriff  has  had  a  writ  of  fieri  facias  in  his  hands  for  several 
years  without  return,  the  presumption  is  that  he  has  collected  the  amount 
thereof,  and  the  burthen  of  proving  that  he  did  not,  and  why,  devolves  upon 
him  and  his  sureties.  Ibid. 

SHERIFF'S  DEEP. 

SHERIFF'S  SALE,  2,  3. 

The  provisions  of  the  act  of  assembly  in  relation  to  the  acknowledg- 
ment of  sheriff's  deed  are  directory;  and  after  a  deed  has  been  acknow- 
ledged and  delivered  to  the  purchaser,  it  is  to  be  presumed  that  they  have 
been  complied  with.  Slroble  v.  Smith,  280. 

SHERIFF'S  SALE. 
MORTGAGE,  2. 
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SHERIFF'S  SALE. 

JUDICIAL  SALE,  1,  2. 
APPROPRIATION,  1,  2. 
ACTUAL  SETTLEMENT. 

1.  A  sheriff  is  bound  by  the  statute  to  sell  the  debtor's  interest  in  real 
estate  levied,  whatever  it  may  be,  without  terms  or  condition  affecting  the 
title.     Jlulenbaugh  v.  Umbehaugh,  48. 

2.  The  supervision  of  a  sheriff's  sale  and  acknowledgment  of  his  deed, 
belongs  to  the  discretionary  powers  of  the  common  pleas;  and  the  exercise 
of  that  discretion  is  not  a  subject  of  review  by  the  Supreme  Court.    Sloan's 
Case,  194. 

3.  The  provisions  of  the  act  of  assembly  in  relation  to  the  acknowledg- 
ment of  sheriff's  deed  are  directory;  and  after  a  deed  has  been  acknowledged 
and  delivered  to  the  purchaser,  it  is  to  be  presumed  that  they  have  been 
complied  with.     Ibid. 

One  who  accepts  a  part  of  the  purchase-money  arising  out  of  a  sheriff's 
sale,  is  estopped  from  denying  the  validity  of  the  sale.  Ibid. 

4.  The  employment  of  an  attorney  at  law  to  prevent  the  condemnation 
of  real  estate  upon  an  execution,  does  not  create  such  a  relation  between 
him  and  his  client  as  precludes  him  from  becoming  a  purchaser  of  the 
estate  when  sold  by  the  sheriff.     Devinney  v.  Norris,  314. 

A  plaintiff  in  a  judgment  having  issued  execution  and  levied  and  sold 
land  for  an  amount  less  than  his  judgment  which  he  received,  and  after- 
wards issued  other  executions  and  collected  the  whole  amount  of  his  judg- 
ment without  crediting  the  proceeds  of  the  first  sale,  and  then  having  be- 
come the  owner  of  the  land  by  purchase  from  the  purchaser  at  sheriff's 
sale,  he  is  not  thereby  estopped  from  holding  it.  Ibid. 

5.  A  vendee,  by  articles  of  agreement,  without  the  payment  of  any  pur- 
chase money,  has  an  interest  in  his  bargain,  enhanced  by  expenditure  in 
improvements,  which  is  the  subject  of  lien,  levy  and  sale  by  the  sheriff. 
But  a  levy  and  sale  of  such  an  interest  without  inquisition,  or  a  waiver  of 
it,  are  absolutely  void.     Baird  v.  Lent,  422. 

SLANDER. 

It  is  not  a  sufficient  reason  to  arrest  a  judgment  in  an  action  of  slander, 
that  the  innuendo  enlarges  the  natural  meaning  of  the  words  spoken. 
Shu/tz  v.  Chambers,  300. 

The  words  "  He  had  the  money,  for  he  hunted  for  it,  and  was  seen 
there  where  the  money  was  deposited,"  although  not  of  themselves  action- 
able without  the  aid  of  a  colloquium,  yet  when  connected  with  another 
count  in  the  declaration,  in  which  a  colloquium  is  stated,  by  a  distinct  re- 
ference, a  verdict  and  judgment  upon  both  are  good.  Ibid. 

SPECIFIC  PERFORMANCE. 
CONTRACT,  3. 

STATUTE. 

1.  A  bona  fide  purchaser  for  a  valuable  consideration,  is  protected  under 
the  statutes  of  13  and  27  Eliz.,  whether  he  purchases  from  a  fraudulent 
grantor  or  grantee;  and  there  is  no  difference,  in  this  respect,  between  a 
deed  to  defraud  subsequent  creditors,  and  one  to  defraud  subsequent  pur- 
chasers.    Hood  v.  Fahnestock,  489. 

2.  The  repeal  of  a  statute  pending  a  proceeding  under  it,  puts  an  end  to 
the  further  prosecution  of  it,  unless  there  be  a  saving  clause  in  the  repeal- 
ing act.     Jlbbott  v.  Commonwealth,  517. 

STOCK. 

TAXATION. 
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SUBSTITUTION. 

ACTION,  6. 

DOWER. 

The  doctrine  of  substitution,  being  one  of  mere  equity  and  benevo- 
lence, will  not  be  enforced  at  the  expense  of  a  legal  right;  a  surety,  there- 
fore, whose  claim  against  his  principal  for  money  paid  on  a  judgment 
against  them,  has  been  defeated  at  law,  cannot  be  substituted  for  the  plain- 
tiff in  the  original  judgment.  Fink  v.  Mehaffy,  384. 

SUPERVISORS.  ' 

One  supervisor  cannot  bind  the  township  for  the  performance  of  a  con- 
tract, the  propriety  of  entering  into  which  was  the  subject  of  deliberation 
and  the  exercise  of  judgment;  it  requires  the  action  and  assent  of  both 
supervisors.  Hence  a  contract  entered  into  by  one  for  the  erection  of  wing- 
walls  to  a  bridge,  which  had  been  built  by  the  county,  cannot  be  enforced 
by  action  against  the  township.  Cooper  v.  Lampeter,  125. 

SURETY. 

EXECUTORS  AND  ADMINISTRATORS,  3,  5. 

BOND,  2,  3,  5. 

CONSTABLE,  3. 

SUBSTITUTION. 

ADMINISTRATION  BOND,  2,  3. 

ASSIGNEE,  3. 

1.  In  the  appropriation  of  the  proceeds  of  a  sheriff's  sale,  though  a  party 
claimant  has  a  prior  judgment,  yet,  if  insolvent,  he  shall  not  take  the  money 
raised,  to  the  prejudice  of  a  subsequent  judgment  creditor  to  whom  he  is 
bound  as  surety  for  the  payment  of  his  judgment.     Himes  v.  Barnitz,  39. 

2.  The  sureties  in  an  ordinary  administration  bond  are  not  liable  for  the 
proceeds  of  the  intestate's  real  estate,  though  charged  in  the  account  of 
the  administration  as  settled  by  the  orphans'  court.  Commonwealth  v.  Gilson, 
214. 

3.  A  surety  cannot  avail  himself  of  circumstances  as  a  defence,  which 
were  occasioned  by  his  own  delay  to  do  that  which  would  have  relieved 
him  from  his  liability.     Shaeffer  v.  M'Kinstry,  258. 

4.  In  order  to  recover  against  the  sureties  of  a  constable,  it  is  not  neces- 
sary that  the  constable  should  have  been  discharged  as  an  insolvent  debtor: 
it  is  sufficient  that  it  be  proved  by  parol  that  he  was  insolvent.     Evans  v. 
Commonwealth,  398. 

5.  The  accidental  erasure  of  the  signature  or  seals  of  two  sureties  to  an 
obligation  for  the  payment    of  money  does  not  render  void  the  instrument 
as  to  a  third  surety;  nor  would  that  effct  be  produced  by  the  restoration  of 
the  signature  without  the  seals,  and  without  the  consent  of  the  other  obli- 
gor.    Rhoads  v.  Frederick,  448. 

Taking  a  judgment  from  one  of  four  joint  and  several  obligors,  does  not 
affect  the  responsibility  of  the  others.  Ibid. 

A  mere  gratuitous  indulgence  of  the  principal,  does  not  release  the  surety. 
Ibid. 

SURVEY. 

A  grant  from  the  commonwealth  of  vacant  land,  bounded  by  a  stream 
which  has  not  been  declared  navigable  by  law,  and  following  its  courses 
and  distances,  passes  the  right  to  the  soil  to  the  middle  of  the  stream;  and 
although  the  stream  may,  subsequently  to  the  grant,  be  declared  a  public 
highway,  that  does  not  divest  the  property  previously  acquired  by  a  grant 
from  the  commonwealth.  Coovert  v.  0' Conner,  470. 

SURVIVORSHIP. 
ACTION  5. 
BEQUEST,  1. 
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TAXATION. 

The  stock  which  a  bank  owns  in  another  corporation,  or  its  own,  ia 
not  subject  to  taxation  for  school  purposes,  under  the  provisions  of  the  act 
of  the  25th  of  March  1831.  School  Directors  v.  Carlisle  Sank,  289. 

Nor  does  the  bank  waive  its  objection  to  the  assessment  of  such  a  tax, 
by  its  omission  to  appeal  therefrom,  in  the  manner  prescribed  by  the  sixth 
section  of  that  act.  Ibid. 

TENANTS  IN  COMMON. 
PARTITTON,  2. 

TIME. 

ADMINISTRATION  BOND,  2. 
BOND,  6. 
CONTRACT,  3. 

TITLE. 

BOND,  4. 
DEFENCE,  2. 

1.  Parties  to  an  agreement  having  plainly  stipulated  for  the  sale  and  pur- 
chase, respectively,  of  an  equitable  title,  the  agreement  cannot  be  perverted 
by  an  endorsement  upon  it,  stipulating  for  a  different  kind  of  title,  unless  it 
appears  clearly  that  such  was  the  intention  of  the  parties.     Sheperd  v.  Jones, 
500. 

2.  The  loose  declarations  of  one  who  claims  land,  in  relation  to  his  title, 
are  not  to  be  relied  upon  and  used  as  evidence  to  defeat  a  title  otherwise 
good.     Sandford  v.  Decamp,  542. 

TOWNSHIP. 

1.  One  supervisor  cannot  bind  the  township  for  the  performance  of  a  con- 
tract the  propriety  of  entering  into  which  was  the  subject  of  deliberation 
and  the  exercise  of  judgment;  it  requires  the  action  and  assent  of  both  su- 
pervisors.   Hence  the  contract  entered  into  by  one  of  them  for  the  erection 
of  wing-walls  to  a  bridge,  which  had  been  built  by  the  county,  cannot  be 
enforced  by  action  against  the  township.     Cooper  v.  Lampeter  Township, 
125. 

2.  The  jurisdiction  of  township  auditors  extends  only  to  the  accounts 
of  the  township  for  the  preceding  year;  and,  therefore,  no  act  of  theirs  in 
relation  to  the  accounts  of  previous  supervisors  have  any  validity,  and 
cannot  be  given  in  evidence  in  an  action  against  the  township.     Leasure  v. 
Mahoning  Township,  551. 

The  statute  of  limitation  does  not  extinguish  a  debt,  but  only  bars  the 
remedy  for  its  collection;  hence  it  forms  no  bar  to  the  recovery  of  a  claim 
for  which  the  party  had  no  right  of  action.  Ibid. 

TREASURER'S  SALE. 

1.  A  tract  of  unseated  land,  the  title  to  which  is  held  in  trust  for  minor 
children,  being  subject  to  a  sale  for  taxes  by  the  treasurer,  does  not  come 
within  the  saving  clause  of  the  act  in  favour  of  minors.     If  not  redeemed 
within  two  years,  the  title  becomes  absolute  in  the  purchaser.     Cooper  v. 
Brockway,  163. 

2.  The  execution  and  delivery  of  a  bond  for  the  surplus  purchase-money 
form  part  of  the  title  of  a  purchaser  at  treasurer's   sale,  and    whenever 
such  title  is  relied  upon,  the  filing  of  the  bond,  or  the  execution  and  de- 
livery of  it,  must  be  shown  affirmatively.     Without  this  the  title  is  void. 
McDonald  v.  Maus,  364. 

3.  The  donation  lands  patented  to  revolutionary  soldiers,  for  military 
services,  are  not  subject  to  taxation,  and,  consequently,'  are  not  liable  to 
be  sold  by  the  treasurer  for  non-payment  of  taxes,  until  they  have  been 
parted  with  by  the  original  owner.    Sandford  v.  Decamp,  542. 
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TREASURER'S  SALE. 

4.  Whether  land  be  seated  or  unseated,  with  regard  to  its  being  subject 
to  sale  by  the  treasurer  for  taxes,  must  be  judged  of  as  of  the  time  when 
the  assessment  was  made;  if  it  be  unseated  then,  a  subsequent  occupation 
of  it,  although  in  the  same  year  for  which  the  tax  was  assessed,  and  when 
the  duplicate  was  in  the  hand  of  the  collector,  will  not  defeat  a  treasurer's 
sale.  Murray  v.  Gui/ford,  548. 

Quaere. — Whether  the  limitation  of  five  years,  provided  by  the  act  of 
*  1804,  in  which  suit  may  be  brought,  is  applicable  to  sales  made  under  the 
act  of  1815.  Ibid. 

TRESPASS. 

1.  If  an  injury  be  inflicted  upon  a  child  while  living  with  and  in  the  ser- 
vice of  his  father,  the  latter  may  maintain  trespass;  but  if  at  the  time  he  be 
hired  to,  and  in  the  service  of  another,  trespass  on  the  case  is  the  proper 
remedy.     Wilt  v.  dickers,  227. 

The  expense  of  prosecuting  an  action  by  a  father  for  an  injury  to  his  son, 
is  a  proper  subject  of  consideration  by  the  jury  in  assessing  the  damages. 
Ibid. 

2.  A  tenant  may  support  an  action  of  trespass  quare  clausumfregit,  against 
his  landlord  for  an  injury  done  to  his  way-going  crop,  after  the  expiration 
of  the  lease,  and  after  he  had  removed  from  the  premises.  Forsythe  v.  Price, 
282. 

TRUST. 

EXECUTORS,  2. 
ATTORNEY  AT  LAW,  3. 
DEVISE,  2. 

TRUSTEE. 

TREASURER'S  SALE,  1. 

In  this  case  will  be  found  a  statement  of  the  duties  and  liabilities  of  trus- 
tees, in  the  management  of  the  trust  fund.  Gochenaur  v.  Froelich,  19. 

VARIANCE. 

1.  On  the  plea  of  nul  tiel  record,  in  an  action  on  a  judgment,  a  variance 
as  to  amount,  betwixt  the  judgment  produced,  and  the  judgment  laid,  is 
fatal.     Eichelberger  v.  Smyser,  181. 

2.  If,  upon  an  action  of  debt  upon  a  recognizance,  a  judgment  be  entered 
by  default  for  want  of  an  affidavit  of  defence,  it  will  not  be  reversed,  be- 
cause the  declaration  stated  it  to  be  a  recognizance  entered  into  in  the 
court  of  common  pleas,  and  remaining  in  the  orphans'  court;  nor  because  of 
a  variance  between  the  amount  of  the  recognizance  stated  in  the  writ,  and 
that  in  the  declaration:  That  can  only  be  taken  advantage  of  by  oyer  of  the 
writ,  and  pleading  the  variance  in  abatement.     Slocum  v.  Slocum,  367. 

VENDOR  AND  VENDEE. 

SHERIFF'S  SALE. 

1.  A  contract  between  a  vendor  and  vendee,  to  entitle  itself  to  the 
assistance  of  a  chancellor  for  specific  execution,  must  have  originated  from 
a  pure  source;  and  if  founded  upon  a  breach  of  faith  by  the  vendor,  specific 
performance  will  not  be  decreed  in  favour  of  the  vendee,  although  innocent 
of  it:  but  he  will  be  left  to  his  action  at  law  for  damages.     Patterson  v. 
Martz,  374. 

Lapse  of  time,  change  of  circumstances,  and  indifference  on  the  part  of 
the  vendee  of  land,  are  circumstances  to  induce  a  chancellor  to  refuse  a 
decree  of  specific  performance.  Ibid. 

2.  A  contract  based  on  a  supposed  state  of  things  which  had  no  existence 
in  fact,  will  be  relieved  against  on  the  ground  of  mistake.     Horbach  v. 
Gray,  492. 
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A  parol  contract  for  the  purchase  and  sale  of  land  will  not  merge  in  a  col- 
lateral covenant  between  the  parties  respecting  the  title,  so  as  that  an  action 
may  not  be  supported  upon  it  to  recover  the  purchase-money.  Ibid. 

3.  If  a  vendor  contracts  to  convey  real  estate  to  another,  at  a  future  day, 
for  a  certain  price  to  be  paid  for  it,  and  afterwards,  and  before  the  time  of 
the  conveyance,  alters  the  state  of  the  property,  so  as  materially  to  lessen 
its  value,  the  vendee  may  rescind  the  contract  and  refuse  to  accept  the  deed 
and  to  pay  the  purchase-money:  or  if  he  has  paid  a  part,  may  recover  back 
the  money  thus  paid.  Borough  of  Erie  v.  Vincent,  510. 

UNSEATED  LAND. 

TREASURER'S  SALE,  1,  3,  4. 

1.  A  tract  of  unseated  land,  the  title  to  which  is  held  in  trust  for  minor 
children,  being  subject  to  a  sale  for  taxes  by  the  treasurer,  does  not  come 
within  the  saving  clause  of  the  act  in  favor  of  minors.     If  not  redeemed 
within  two  years,  the  title  becomes  absolute  in  the  purchaser.     Cooper  v. 
Bruckiuay,  162. 

2.  The  donation  lands  patented  to  revolutionary  soldiers,  for  military  ser- 
vices, are  not  subject  to  taxation,  and,  consequently,  are  not  liable  to  be 
sold  by  the  treasurer  for  non-payment  of  taxes,  until  they  have  been  parted 
with  by  the  original  owner.     Sane/ford  v.  Decamp,  542. 

3.  Whether  land  be  seated  or  unseated,  with  regard  to  its  being  subject 
to  sale  by  the,  treasurer  for  taxes,  must  be  judged  of  as  of  the  time  when 
the  assessment  was  made;  if  it  be  unseated  then,  a  subsequent  occupation 
of  it  although  in  the  same  year  for  which  the  tax  was  assessed,  and  when 
the  duplicate  was  in  the  hand  of  the  collector,  will  not  defeat  the"  treasurer's 
sale.    Murray  v.  Guilford,  548. 

Quaere. — Whether  the  limitation  of  five  years,  provided  by  the  act  of 
1840,  in  which  suit  may  be  brought,  is  applicable  to  sales  made  under  the 
act  of  1815.  Ibid. 

VENUE. 

By  the  act  of  the  14th  April  1834,  a  railroad  company  may  remove  an 
action  pending  against  it  in  court,  to  another  county,  at  any  time  before 
the  jury  is  sworn.  And  upon  the  required  affidavit  being  made  by  the  pre- 
sident of  the  company,  it  is  error  in  the  court  below  to  proceed  further. 
Railroad  Company  v.  Cummins,  450. 

WAIVER. 

As  a  general  rule,  it  seems,  that,  by  a  stipulation  embraced  in  a  note, 
not  to  appeal  from  a  judgment  thereon,  the  maker  waives  his  right  to  an 
appeal,  as  a  matter  of  course,  under  the  act  of  assembly.  Pritchard  v. 
Denton,  371. 

WAY-GOING  CROP. 

LANDLORD  AND  TENANT,  2. 

WIDOW. 

1.  A  judicial  sale  of  land  does  not  divest  it  of  the  lien  of  a  recognizance 
entered  into  to  secure  the  widow's  interest,  in  a  proceeding  in  partition  in 
the  orphans'  court,  either  as  to  the  amount  payable  to  the  widow  during 
her  lifetime,  or  to  the  heirs  after  her  death.     Mentzer  v.  Mcnor,  296. 

2.  Quaere — Whether  the  personal    representative  of  a  deceased  widow 
may  not  maintain  an  action  on  the  case  against  the  heir  for  her  portion  of 
the  proceeds  of  the  estate,  during  the  time  she  was  kept  out  of  possession1? 
Sandback  v.  Quigley,  4GO. 

WILL. 

1.  In  contemplation  of  law,  a  testator  is  of  sound  memory  when  he  has 
understanding  to  dispose  of  bis  estate  with  judgment  and  discretion;  and 
this  is  to  be  judged  of  from  his  words,  actions  and  behaviour  at  the  time. 
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WILL. 

If  general  lunacy  be  established,  it  must  be  shown,  that  there  was  not 
merely  a  cessation  of  the  violent  symptoms  of  the  disorder,  but  a  restora- 
tion of  the  faculties  of  the  mind,  sufficient  to  enable  the  party  soundly  to 
judge  of  the  act.  Boyd  v.  Ely,  66. 

2.  It  is  competent  to  the  devisees  and  legatees  in  a  will  to  bind  them- 
selves by  a  written  or  parol  agreement  to  destroy  it;  and  a  party  to  such 
agreement  is  estopped  by  it  from  claiming  a  benefit  by  the  will:  the 
agreement  may  be  proved  by  the  acts  and  declarations  of  the  parties. 
Phillips  v.  Phillips,  195. 

WITNESS. 

EVIDENCE,  17. 

1.  The  fact  of  an  assignment  of  a  judgment  having  been  filed  of  record 
with  the  papers,  does  not  dispense  with  the  necessity  of  calling  the  sub- 
scribing witness  to  it.     Himes  v.  Barnitz,  39. 

One  who  has  assigned  a  claim  as  a  collateral  security  for  the  payment 
of  a  debt  due  by  him,  is  incompetent  to  testify  in  a  suit  brought  to  recover 
that  claim,  although  released  by  the  person  to  whom  he  made  the  assign- 
ment, if  it  appear  that  he  had  previously  made  a  transfer  for  the  benefit  of 
his  creditors  when  discharged  under  the  insolvent  laws.  Ibid. 

2.  The  absence  of  a  witness  from  the  state,  so  far  as  it  affects  the  ad- 
missibility  of  secondary  evidence,  has  the  same  effect  as  his  death.     So 
the  hand-writing  of  a  plaintiff,  who  has  made  original  entries  of  charge  in 
a  book,  and  who  is  absent  from  the  state,  may  be  proved,  and  upon  such 
proof  the  entries  are  admissible.     Jllier  v.  Herghaus,  77. 

3.  The  expectation  of  a  witness  that  he  will  receive  a  part  of  the  money 
recovered,  if  he  be  not  legally  entitled  to  it,  is  an  objection  to  his  credi- 
bility, but  not  to  his  competency.     Wilt  v.  Flickers,  227. 

4.  In  an  action  against  the  maker  of  a  note,  by  the  holder,  whether  the 
endorser  be  a  competent  witness  for  the  defendant,  depends  upon  the  cha- 
racter of  the  evidence  which  he  is  to  give;  he  is  incompetent  to  establish 
a  want  of  consideration  for  the  note,  but  it  seems  he  would  be  competent 
to  prove  a  direct  payment  of  it  by  the  maker.    Harrisburg  Bank  v.  Forsler, 

5.  The  lessor  of  an  easement  is  a  competent  witness  for  the  lessee  in  an 
action  brought  against  a  stranger  for  a  disturbance  of  it.    Bird  v.  Smith,  434. 

6.  An  agent  is  a  competent  witness  to  prove  the  existence,  loss,  and  con- 
tents of  a  written  power  to  himself;  and  there  is  no  distinction  between  such 
testimony  when  offered  to  prove  an  authority  respecting  land  and  other 
cases.     Grayson  v.  Bannen,  524. 

WRIT. 

An  action  of  ejectment  cannot  be  commenced  by  serving  the  writ  in  a 
county  within  which  no  part  of  the  land  lies.  Bellas  v.  Houtz,  373. 
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